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•  *  :       ;  :  <  i  1811. 

^  Abo.  12/*, 

JDec.  6/JL 

CLARKE  r.  PARKEK.  1812. 

_  '       Feb.  1th. 

fjHARLES  BLWES  l}y  his  Will,  dated  the  I4th  tf  Real  and  per- 

September^  1793y   in  the  event  of  his  leavii^  no  sonid  estate 

bsue,   who  should  become  entitled  under  his  marriage  given  by  Will 

• 

settlement,  devised  his  settled  estates  in  the  county- of  ®*)  warrwg* 

Hertford  unto  his   executors,  Edward^    Richard^  and  ^*-    conwn 

and  apprcnNi"' 
Joiephy  Parker y  in  trust,  that  they  and  the  survivors  and  ^^^^   ^|jl  ^ 

survivor  and  the  executors  and  administrators  of  such  limitation  over 
survivor  should,  as  soon  as  conveniently  might  be,  «eH  in  case  the  de- 
the  said  estates,  and  put  out  the  money  at  interest  upoil  visee  should 

.  |)|^  marry  without 
.  the  foU  con- 
sent, &c.  of  the  trustees,  &c.  or  refuse  to  execnte  snch  Setdement 
as  they  should  think  proper.  r    ' 

Previous  consent  and  Settlement  not  dispensed  wilb,  though  under 
favourable  circnmstafnces :  the  treaty  wjth  consent  of  the  two  acting 
trustees,  preparing  the  Settlement  avowedly  on-  behalf  of  all,  without 
authority,  b«it  with  slijght  knowledge  and  n<^  dissent,  of  the  third ; 
who  had  not  acted,  except  proving,  th^  Will,  and  .4  few  other  in- 
stances; and  execution  deferred  only  from  collateral  circttn^lanf  es ; 
viz.  a  debt  claimed  by  the  two  acting  trustees. 
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Clarkb 
Parkbr. 


die  fleveral  uses  and  trusts  following:  viz.  as  to  one- 
third,  to  pay  the  net  interest,  dividends,  and  produce, 
subject  to  the  proviso  hereinafter  contained,  into  the 
proper  hands  of  Sarcih  Creswieke  Clarie,  daughter  of 
his  late  sister-in-law,  Suuumah  Clarke^  during  so  long 
time  as  she  should  live  and  continue  single  and  un- 
married ;  and  in  case  the  e^d  Sarah  Creswieke  Clarke 
should  at  any  time  after  his  decease  intermarry  with  the 
consent  and  approbation  of  his  said  trustees,  or  the 
survivors  or  survitor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  but  not  otherwise,  then  in 
trust  that  his  said  trustees,  or  the  survivors  or  survivor 
of  them,  his  executors  or  adnunistrators,  should  previous 
to  such  marriage  effectually  settle  and  assure  one  equal 
third  part  or  share  of  the  said  principal  monies,  with 
the  interest,  dividends,  &c.  unto  and  to  the  use  and 
behoof  of  the  said  Sarah  Creswieke  Clarke  and  the  issue 
of  her  body,  lawfiilly  to  be  begotten,  in  such  manner 
as  ihey,  his  sidd  trustees,  or  the  survivors  or  survivor 
of  them,  his  executors  and  administrators,  should  think 
most  fit,  prudent,  and  adviseable:  but  in  case  the  said 
'Sarah  Creswieke  Clarke  should  nuirry  in  his  life-time, 
then  upon  trusts  declared  for  her  aeparate  use  and  for 
her  chOdren  after  her  decease; 


[•3  J 


The  testator  then  gave  one  x>ther .  third  part  to  the 
use  of  Mary  Creswieke  for  Ufe;  with  limitations  to 
her  issue,  and  remainders '  over  to  her  brothers,  Henry 
and  Humphrey t  on  attaining  twenty-one ;  and  in  case  of 
their  deaths  under  that  age  then  for  the  separate  use  of 
the  said  Sarah  Creswieke  Clarke,  and  her  children  and 
grand-children,  and,  if  she  died  without  leaving  any,  then 
such  bequest  was  to  sink  into  his  residuary  estate.  He 
gave  the  remaining  third  to  John  Bartow;  but  in  cuse 
he  should  die  under  twenty-one,  then  to  the  sq^arate 
^use  of  Sarah  Creswieke  ClarkCt  with  the  same  limita- 
tion (}ver  as  the  second-mentioned  third. 

He 
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'  He  fturther  deriised  to  Edwdrdf  Itioiardf  onA^  Joseph f 
i^nrfor^  his  meMuages  «nd  praiiiaes  at  Stokes  Croft,  to 
hdd  t^  them  and  the  siirdfori  and  hk  heirsy  tipoii 
troBt,  ta  let  Ae  pvemiaea^  and  pay  the  rent,  &a  jBuhi* 
jeet  to  the  provisoes  and.  inoiuibraiices^  into  the  propet 
liaiida  of  Sarah  CteMdeie  Clarke  during  soi  long  tkne 
ae  she  shooUcoDtinaesnigfe  anduBmamed^as  afeiesiEtid; 
and,  in  ease  ^he  should  at  aiiy.  time.aftec  his  decease 
inteniiiinry  with  the  consent  4nd  appiobation  of  hi^  said 
trustees,  as  •aibresaidi  but  not  otl]berwise#  itben  his ,  said 
trastees,  or  the  survivova  or  sui!vivi»:  of  them,,  bis.  heqrs 
4xt  assigns,  should-  previous  to  i  suck  amixiage  effecfuallgr 
aetde  andfassure  the  said  aessuaged  aad.premises  uato  and 
to  die  use  and  behoof  of  the  said  SarMhCrreeuneke  Clarke 
•and  the  issue  of  her  body,  &a.  in  such  inanner  as  tbejr^ 
his  said  trustees^  4nd  the  surrivocs  or  survivor  .of  tben^ 
Ws.  heirs  and  assigns,  diould  think  most  iit,  prudenti  ^nd 
advisable;  but»  in  case  .of  her;  n^m^riage  in  hist  lifeHti9ie» 
upon  tfie  same  irusts  fiotr  the  separate  use,.  &c.  -as  b^f(N^ 
stated. 
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•  The  ieatator  farther  gave  to  his  said  taruitees  certain 
suias  of  ;Stock  and  aU  other  sums  standing  in  the  ^per 
eenis.,  to  hold  to  them  and  the  survivolr,  &c.  his  execu- 
tors and  administrators,  upon  trust  to  pay  the  div»* 
dends,  subject-  to  ihe  proviso  herdnafier  oontamed^  into 
the  prtyper  hands  of  Smrai  Creemcke  Clarke  duritog  so 
long  tone  at  jshe  shoidd  continue  uiunarried,  as  afore- 
saidr  and  to  settle  tha  principal  upon  her  marriage 
after  his  deeease  with  consent,  in  the  same  terms  pre- 
cisely as  are  expressed  with  respect  to  the  third  of  the 
personal  fund  before  limited;  and  he  gave  all  the  rest, 
lesidue,  and  remainder,  of  hb  estate-:  and  effects  wbat- 
f  soever,  &c.  to  Sarah  Creewieke  Clarkei  to  hol4  to  her, 
her  heirs,  executors^  ladministrators,  and  assigns,  sub* 
jecij  to  debts,.  &C.  and  to  this  proviso ;  that  in  casci-  the 
said  Sarah  Creewieke  Cjor^  should  At  .any  timet  or 

A  2  times 
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times  after  his  decease  tntenaarry  with  any  pefsori  or 
persons  whomsoever  without  the  fiill  consent  and  ap^ 
probatixm  of  his  said  trustees  or  the  survivors  or  sur- 
vivor of  themi  his  executors  or  administrators,  or  should 
refuse  to  join  in  and  execute  sudi  settlement  or  settle^ 
mentSy  as  they,  his  said  trustees,  should  tliink  proper  and 
advise,  as  aforesaid,  then  and  in  any  of  the  said  cases  the 
said  several  devises,  legacies,  and  bequests,  therein  be- 
fore .by  his  said  Will  given  and  devised  in  trust  to  and 
for  the  use,  benefit  and  advantage,  of  the  said  Sarah 
Creitoioie  Clarke  and  her  issue,  should  cease,  deter^ 
minti  and  be  utterly  null  and  void  to  all  intents  and  pur* 
poses  whatsoever;  and  he  then  gave  and  bequeathed  all 
and  iringular  the  said  estates,  monies,  goods,  chattels^ 
and  eflfects,  by  him  therein  before  given  to  his  said  trus*> 
tees  in  trust  for  the  use,  &c.  of  Sarah  Creswicke  Clarke, 
to  several  other  persons,  upon  their  severally  attaining 
the  age  of  twenty-one;  to  hold  to  them,  their  heirs, 
executors,  &c.  as  tenants  in  common,  and  not  as  joint 
tenants* 


The  tesUtor  died  in  1796,  without  issue.  The 
^uree  trustees,  who  were  his  cousins,  proved  the  Will; 
but  Edward  and  Richard  Parker  only  took  upon  them- 
aelves  the  execution  of  the  trust  Previously  to  1796 
Samuel  Pearsall  paid  his  addresses  to  Sarah  Creswicke 
Clarke;  and  they  were  afterwards  married.  Samuel 
Pearsall  died  in  1799,  without  issue,  having  bequeathed 
all  his  personal  estate  to  his  wife,  and  appointed  her  his 
executrix.  She  died  in  1801 ;  and  the  Plaintiff  was  her 
general  devisee  and  residuary  legatee. 


[«] 


The  BiD,  filed  against  the  three  trustees  and  the  per- 
sons entitled  under  the  limitation  over  upon  a  marriage 
without  their  consent,  stated,  that  Edward  and  Richard 
Parker,  having  at  first  objected  to  the  marriage,  at  last 
in  the  name  and  on  behalf  of  themselves  and  Joseph 

Parker 
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Plarier  oomeiiled;  and  a  4(M>rre8pondeiKie  took  place  be^ 
tweeir  Edward  and  Richard  Parker^  wh6  wete  attorneys^ 
and  Samaet' PearsM  and  Sarah  Crenoieke  Clarke  anA 
die  Pbuniiff,  who  was  ber  attorney,  as  to  the  settlement; 
and  Edward  and  Richard  Parker  on  behalf  of  tfaemseWe^ 
and  Joeeph  prepared  the  draft  of  a  settlementy  making 
the  three  Parkers  parties;  reciting  the  intended  marriage 
by  and  with  the  consent  and  approbation  of  the  said' 
Edward,  Rhhardf  and  Joseph,  Parker,  and  the  agree-^ 
ment  by  them  to  convey  and  transfer ;  and  witneiteing, 
that  they  did  convey  and  transfer  accordingly  upon  trust 
for  th^  separate  use  o(  Sarah  Creswicke  Clarke  for  life, 
filth  remainders  to  Samuel  Pearsall  for  life,  and  to  their 
children,  with  the  ultimate  limitation,  subject  to  her  ap* 
pointment,  to  her,  her  heirs,  executors,  &c.  which  draft 
was  approved  by  the  Plaintiff,  and  engrossed  by  Edward 
md  Richard  Parker,  who  appointed  a  day  for  thef  par- 
ties to  attend  and  execnte  the  settlement.    At  the  time 
appomted  Edward  and  Richard  Parker,  on  behalf  of 
themselves  and  Joseph,  attended  ;   and  the  settlement' 
was  read  and  approved ;   but,  before  they  would  allow 
the  exectttion,  they  produced  their  accounts  as  trustees,' 
aad  their  bOlof  costs  for  preparing  the  settlement  and' 
OB  sotoie  other  accounts,  claiming  to  be  paid  the  balance 
of  61A;  and  refiised  to  execute  until  it  was  paid;  and 
for  that  reason  only  the  settlement  was  not  executed 
by  any  of  the  parties  |  and  the  marriage  took  place  im? 
mediately  afterwards.    Pearsall  and  his  wife  afterwards 
paid  to  Edward  and  Richard  Parker  their  bill  for  ygat^^ 
paling  the  settlement* 


\%\% 
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The  Bill  insisted,  that  Pearsall  and  his  wife  were 
willing .  to  execute  the  settlement ;  that  Edward  sand 
Biehard  Parker^  acting  in  behalf  of  themselves  and 
Joseph  consented ;  and  Joseph,  if  he  did  not  personally 
eonsent,  never  acted  in  the  trusts  of  the  Will  unless 
fy/t  conformity;  leaving  the  management  to  the  other 
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18^12..  .  tivo^  with  authority  to  consent  for  him;  that  his  conr* 
sent,  therefore,  if  necessary^  must  be  presumed;  or,  if 
not,  it  would  be  a  fraud  in  him,  having  never  acted,  but 
having  left  the  execution  of  the  trusts  to  them,  now  to 
act  only  in  refusing  hb  consent ;  and  having  once  given 
their  consent,  they  could  not  vrithdraw  it;  or,  if  they 
could,  only  on  reasonable  cause ;  that  it  was  a  fraud  and 
bireach  pf  .trust  to  withdraw  it  because  the  balance  of 
their  account  was  not  paid;  especially  as  it  consisted  in 
part  of  their  bill  for  preparing  the  settlement :  and,  if 
tiiey  had  not  insisted  on  retaining  a  balance  of  67/.  for 
tbe  debts  of  Samuel  CharkCi  who  bad  been  dead  above 
twenty  year9.  without  any  demand  upon  them,  and  which 
they  have  not  yet  paid,  no  balance  would  have  been  due , 
to  them. 


^♦7] 


.  The  Defendants,  Edward  and  Richard  Parker ,  by  their . 
Answer  admitted,  that  they  acted  almost  wholly ;  and  t/o- 
JKpA  very  little,  merely  joining  in  granting  some  leases; 
that  they  had  objections,  but  afterwards  reluctantly  con- 
sented, to  prevent  the  indiscretion  of  a  marriage  with- 
out a  settlement;  that  the  draft  of  the  settlement  was 
approved  by  Edward  on  behalf  of  all  the  three ;  that 
ithey  refused  to  execute  the  settiement ;  to  which  no  ob- 
jection was  made  at  the  meeting;  but  on  Edward's  de- 
siring to  have  the  balance  discharged  Peareatt  and  his 
wife  said,  they  were  not  prepared  with  the  money;  and 
after  some  conversation  upon  a  proposal  of  security  and 
gnijdual  payment  hy  PeanaUt  rejected  by  the  Defend- 
^  ants,  particularly  as  they  were  desirous,  that  the  ac- 
counts should  be  settled  before  the  marriage,  and  after 
a  proposal  by  Pearsall  of  postponement'  for  a  few  days, 
&r :  the  reasons  before  mentioned  the  settlement  was 
not  executed;  and  that  they  received  the  balance  from 
Mrs.  Pearsall  after  the  marriage ;  denying,  that  they 
refused  or  withdrew  their  assent ;  no  farther  conversa-' 
tion  takii^  place  at  that  meeting  about  the  execution, 
but  only  as  to  the  accounts. 

The 
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The  Ddkodaxii^ofeph  Parker,  admitting  that  he  took 
probata  Biati^  that  he  jecdved  nothing  but  a  smaH 
legacy^  and  neveir  acted  ;iii  the  esfecution  pf  the  trasta 
0f  the  Will,  (^xcfift  )l9y  eq^ecuti^g  ^  leaae  an^  effme  other 
deed  .at  the.  request  .of  the  acting  executors ;  ^  that  he 
vai  wbffOy^  atraogfsr  U>  the  circumstances j^.  except  hayn 
ing  heacd  -of  the  courtship;  that  he  is  re^i^,  to  act  a& 
the  Court  shall  direct ;  that  he  never  refused  or  dcT 
dined  to  act;,  the  tupQ  {Others,  who  are  his  cousins,  to 
whom  he  once  was  clerk,  acting  generally  without  con* 
mating'  bmp  haying  no  loithpri^  ^^/V^  !^^^^'^Wle ;  that 
the  |u:t8;he  du}  were  oply  for  cqnfopnity:  he  never  re?* 
fiised  t/Of  apty  living  never  been  applied  to  j;  and  thai 
be  has  no  interest  in  the  bills  of  costs  of  the  other  De* 
feipwtants;  dfojiying  all  correspondence  upon  the  subject; 
and  that  hoi  or  any  one  on  his  behalf,  caused  a  draft 
^  iBL  settfemeot  to  be  prepared,  &c«  or  agreed  to  any 
i^  fox  ejL^gu^fXKI^    .  .    •       .   r 


ii.j'. 


..ii 


AdPeditpr  upon  tj^e  tes^tor's, estate  proved,  that  on 
application  to  Joseph  Parker  he  said,  he  had  nothing  to 
do  with  it  I  he  had  never  acted,  and  never  would. 


i.' 


Mr.  HarU  Mr.  BeU,  and  Mr.  Beames,  for  the 
Pbuntiff. 
TliiB  is  the  tase  of'  ccmsent  by  two  trustees,  and  no 
dissent  by  die  third;  whenever  acted  except  for  confor* 
^  mity ;  that  conformity  implying  his  general  assent.  The 
authorities  for  dispensbg  with  consent  in  the  strict  sense 
are,  Yeherian  v.  Yelpefion  ( 1 ),  B^Uqsis  v.  Ermine  (  2 ), 
Jervoie  v.  Duke  (3 ),  Earl  of  Salisbury  v.  Bennett  (  4 ) 
GarrM  v.  PtiUy  (5),  Mesgrett  v.  Mesgr€tt(^\  Semp^ 

hm 
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(1)  Toih.!iM. 

(2)  1  Ch.  Ca.  22. 
(8)  ll%ra.lp. 
(4)  ^Vem.  223. 


(5)  2Keni.293. 
(G)  2F«ni.680.     lEq.Ca. 
Ab.  Ill,  pi  7» 
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hiU  y.  Batfletf  {7 ),  Peyton  v.  Bury  {S),  Underwood  v. 
Morris  (9),  Daley  r.  Desbouverie  ( 10 ),  Beymsh  ▼.  Afar* 
Ijndl),  Wheeler  y.Bingham{lZ),  Longy.Denm8{\9)i 
and  the  observations  of  Lord  Chief  Baron  Comyns  in 
Harvey V. Aston (I4f)f  that,  ''where  the  condition  has 
**  been  performed  to  a  reasonable  intent,  the  Court  has 
''  dispensed  with  the  want  of  circumstances ;  as  where 
the  major  part  of  the  trustees  consent,  or,  where  the 
trustees  give  an  implied,  not  an  express,  consent." 


i€ 


it 


_  •  •    • 

That  case,  differing  in  circumstances  from  this,  and 
clearly  at  variance  with  the  general  current  of  Lord 
Hardwicke'a  decisions,  who,  in  Burleton  y.  Humfrey  ( 15), 
speaks  of  the  decision  as  inevitable  under  ,  the  gross 
circumstances  attending  the    breach,    is    to    be    const* 

f  r 

dered  a  precedent  only  for  one  precisely  analogous. 
The  case  of  Daskwood  v.  Lord  Bulkeley  ( 16 )  ako 
*  turned  upon  the  particular  circumstances.  In  Seoii 
v.  Tyler  {17)  the  daughter  married  against  the  anxious 
wishes  of  her  Smother.  The  fdundiition  of- the  died* 
sion  in  Stael^9ole  y.  Beaumont  (18)  appears- to  -be^  that 
the  restraint  was  not  indefinite,  but  only  until  the  age 
of  twenty-one.  Lord  Loughborough  in  that  case,  and 
^       •       *  Lord 


(7)  Pre.  Ck.  5|52. 

C8)  2  P.yVUL  02?. 

(9)  ^Atk.  184.  The  au- 
thority  of  this  case  has  been 
mach  questioned.  1  Bro.  C. 
'C.  303.  2  Bro.  C.  C.  488* 
2  Dick.  723. 
'  -(10)  2  Atk.  261. 

ni)  ^Atk.dOO. 

(12)  3  Atk.  304. 

(13)  4  Bur.  2062. 

-  (14)  1  Ath.  361.  Cam.  726. 

(15)  AnUf.  256. 

(16)  Ante,  Vol.  X,  230. 


Xl|e  case  of  p*Ag^ilar  v. 
Prmhoaier,  2  Ves.  4r  Bea. 
225.    and  PoUoek  v.  Croft, 

1  Mer,  181 9  have  been  de- 
cided  since  this  argament; 
and  Merry  v.  Ryves,  before 
Lord  Northtngtoup  has  been 
since  poblisbed,  1  Eden,  1. 

(17)  2  Bro.   C.   C.    431. 

2  Dick.  712,  from  Lord  TAiir- 
law^s  manuscript      * '  . 

(18)  Ante,  Vol.  Ill,  89; 
see  the  note,  p.  88,  also  pages 
138,0. 
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lifmi  Hardwicie  m^Dahyv.  Desbouverie  {19\  consideY         litS, 

the  distinetioii  between  conditions  precedent  and  subse-       c^''^^ 

queht  as  having  aa  foundation ;  that  they  may  be  created  ^^ 

by  the  same  words ;  and  this  Cbiurtj  regarding  the  inten-     .PARf^BB^ 

tion  alone,   adopts  the  most  favourable  construction  to 

prevent  a  forfeiture*    Lord  Ixfttgkbcf^ugh  also   treats 

the  distinction  between  legacies  out  of  real  and  personal 

estate  as  without  foundation ;  and  censured  the  applicar 

tion  of  the  iZoiiiaii.law«  against  restraints  of  marriage,  as 

being  a  mere  political  r^ulation,  adapted  to  the  peculiar 

situation  of  the  country.     The  true  foundation  of  that 

rule,  however,  seems  to  be  the. maxim,  not  confined  to  any 

country,    **  Libera   esse   debent  MairimQnia/^     Partial 

restraints,   as  their  consequences  may  be  equally  preju- 

didal,  have  nio  better  title  to  io^ulg^ce  than  absolute 

restraints.    So  anxiously  has  the  Court  shewn  its  inplinar 

tion  to. break  through,^, or  rather  dispense  ^th^  a  conr 

dition  in  restraint  of  marriage^ .  tl^at  in  Burletan  v.  Humr^ 

/rejf(SO)  approbation,  giyeo  ^ter  marriage,  prevented 

the  forfeiture  { .aqd  there  are.iwny  Qther  instances ;  cpn-r 

sent  once  given  cannot  be,  captifiipu^ly  withdrawn:  one 

of  two  person3,'..wJb<^  ccuiwent  vi^  xfi^fnre^,  being  dead, 

msmagp  without. the  consent  of. 'the  survivor  has  beeii 

bdd  no  forfeititre ;  and,,  where  one;  had  conse/ited  to  a      '    '    * 

f  proper  natcht  the  other  without  cau^  dissenting,  the       [^10  1 

want   of  his   consent   has    been    supplied:    Peyton  v* 

Bmry  ( 91  \  Lord  Strange  y.  Smith  (22). 

•      .  . .      ,  •     . 

'  Thb'case  had  many  strong  circumstances:  Edward 
PaHkef^M  letter,  ih&t  PearsaU  should  make  matters  agrees 
able  to  Iiimself :  the  lady,  thirty  years  of  age,  having  ac- 
qniBed.the  absolute  interest  in  the  property:  the  only 
reason  of  the  delay  that  they  could  not  at  that  moment 
settle  the  balance  of  an  account,  not  disputed :  the  virr 

tual 

u 

(19)  Aik.  261.  (21)  2P.WaL  026. 

(20)  Amb.  256.  (22)  Amb.  263, 
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IuaI  consent  of  Joseph,  aware  of  the  courtship,  making 
DO  objection,  and  permitting  the  others  to  act  for  him^ 
and  use  his  name;  making  their  act  his;  and  leaving  no 
doubt,  that  he /would  hay^  jexecuted:  the  whole  amount- 
JDg  to  a  substantial  ccmKpliance*  The  testator's  actual 
intention  probably  was  no  more  than  is  expressed  in  the 
event  of  her  marriage  during  his  life,  to  secure  the  pro- 
perty to  her  separate  use,  only  meaning  her  to  take  in 
fier  choice  the  judgment  of  the  trustees  instead  of  his ; 
and  the  strict  form  of  the  provision  may  be  ascribed  to 
his  professional  fidvis^r.  He  could  not  be  particularly 
anxious  for  the  consent  of  these  persons,  or  the  survivor, 
much  less  of  the  representatives. 


CMI] 


'  Mr.  RiehardSi  Sir  Samuel  RomUi/t  and  Mr«  RoupeU^ 
ioT  the  Defendants,  argued,  that,  the  proviso  governing 
the  whole  Will,  the  question  was  merely,  whether  the  con- 
sent required  was  given ;  and  it  was  never  held,  that,  the 
consent  of  three  being  required,  that  of  two  only  would 
have  effect.  Th^  Dictum,  attributed  to  Chief  Baron 
Camyns  in  Harvey  v.  Astern,  is  not  accurate  where  the 
consent,  Hot  merely  of  the  majority,  but  of  each  and  every 
individual,  is  required.  No  application  was  ipade  to 
^ Joseph  Parker ;  who  could  not  delegate  his  authority; 
and  the  letter  of  Edward  referred  only  to  himself  and 
Richard. 


The  Lord  Chaiicellor. 
•  Before  I  give  judgment  in  this  ^nise,  I  shall  find  it 
necessary  to  review  all  the  cases.  Feeling,  that,  if  this 
-property  did  not  belong  to  the  testator's  nieoe,  his 
eifpectation  has  been  disappointed  by  a  most  singular 
state  of  circumstances,  and,  that,  if  I  was  at  liberty  to 
take  Ibat  into  consideration,  there  never  was  a  case  of 
gieater  hardship,  I  must  also  admit,  that  the  Court  has 
much  to  struggle  with,  before  it  can  reach  that  conclu- 
Aoup    Where  a  parentt  or  persQn  placing  himself  tit  loco 

Par.efUis, 
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PareniiSf  gives  property  on  the  marriage  of  his  chil4  IBI% 
with  an  express  condition  for  the  consent  of  one  ind}?  p^^*^^^ 
vidua],   or  more^  the  jurisdiction^  which  this  Court  has  ^^ 

^unumed  upon  that  subject,  subdivided  thus,  whether      Parkeb^ 
consent  has  been  given,  oririietb^r  it  has  been  reason-    Dangerooif 
^bly  withheld,  is  very  dangerous  to  the  peace  of  femilie^  j^risdictioij 
And  to  the  rights  of  parents.    If  the  latter  proposition  is  ^^^  consent 
thus  construed,   that. this  Court  inquires,  whether  the  »i|ethe        ' 
person,  to  whom  that  discretion  is  given,  meaning  to  act  ^j.  reasonably 
honestly,  has  niade  precisely  the  same  decision,  that  the-  withheld.  The 
Court  would  have  made,  it  amounts  to  reading  the  Will  individual, 
as  requiring  the  consent  of  this  Court;  and  it  b  obviou^  meaning  to 
that  many  reasons  might  operate  against  individual  con-  •^^  honestly, 

sent,  into  which  this  Court  could  not  providently  inquire,  ™*^    *I?  ![^ 
,     - .  ,    .  ,,  ,  .•  1  sons,  which  ho 

and  which  it  would  be  q^viite  competent  to  the  party  to  _     refuse  to 

refiise  to  diaplo^.  .  disclose^ 

•  •  • 

.    There  are  .cases  of  a  different  kind;  where  no  good    Instanoes  of 
reason   for  withhcdding   consent  is  suggested:    others,  implied  oon-< 
♦  still  stronger,  where  you  can  discover  a  bad  and  vitious  [•!£]  ■•***^** 
reason*    MesgreU  v.  Jdesgr^H  (23)  is  an  instance*    The    .        u"***^  ' 
daughter,  who  had  been  living  with  one  of  the  trusteep^  exDrosstaz  dis- 
the  courtship  passing  under  his  eye,  removed  afterwards  gent,  and  no 
to  another :   it  preceded  without  interruption,  by  him .  good  reason 
and  the  marriage, was  actoaUy  with  his  privity:  the  former  suggested ;( 
trostee  wasj^   as  Lord  JHardwicke  says,    considcired-  as  ^^^  ^'  relief 
having  consented  by  not  expressing  xlissent }  and  the  ®^^**  ^™* 
Jattef  as.  not  expressly,  dissenting^  but  withholding  ex-    ^  .  °/ 
]NreiB . imesit^fiir  a.  comipt   reason:    tiie  .Lord  Keeper  corrupt  mo- 
holdiBg,  thai  ((be  fimner  might  be  ^pderetood  to  harfe  tive;  consent 
encotgagedth^iBiatch^iand  that*  of  tfao*  latter  vmight  bt  in  writing  not 
said  in  a  stronger  sense,  qui  imcet  QOMefUire  eidetur  :  his  being  reqoir- 
vitemoe  being  for  the  express  purpose  of  inveigling  her  ^^' 
into  the  match  with  the  view  of  transferring  the  portion 
bom  her  to\his  children.    It  w^ul^  be  difficult  to  support 
that  case,  if  consent  in  writing  had  beeii  requir^4 )  ^nd 

the 
(23)  a  Fern.  680, 
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Clakke 
JPakkeb. 


[•13] 
Consent  to 
marriage  may 
be  withdrawn 

■ 

upon  good 
l^aaon* 


the  Lord  Keeper  lays  stress  upon  the  circumstance,  that^ 
as  writing  was  not  required,  consent  might  be  signified 
by  acts  without  a  formal  consent. 

Daley  v.  Desbouverie  (24)  is  excessively  strong.  It  is 
extremely  difficult  to  represent  the  letter  in  that  case 
as  a  consent  given  even  by  the  writer,  much  less  by 
the  other  trustees:  but  Lord  Hardtoicke  so  considered 
it.  Observe  the  consequence.  In  Lard  Strange  v^ 
Smith  (25),  reported  by  Mr.  Ambler,  who  had  a  very 
considerable  knowledge  of  the  decisions  of  his  own 
time,  Lord  Hardwicke  does  not  venture  to  put  it  upon 
that,  his  own,  ground;  but  says,  it  waa decided,  as  Mes- 
grett  V.  Mcsgrett,  upon  the  fraud  l)y  the  encouragement 
given ;  and  decides  that  case  of  Lard  Strange  v.  Smith 
upon  that  very  principle,  that  consent  actually  giveft 
*  could  not  be  withdrawn.  I  do  not  admit,  that  it  could 
not  be  withdrawn  for  any  reason,  good  or  bad ;  having 
already  stated  in  Dashwaad  v.  Lord  Bultelep  ( S6 ),  that 
it  might  be  the  positive  duty  of  the  trustees  to  counter* 
mand  it :  a  doctrine^  which  in  that  instance  I  practically 
applied* 

I  feel  the  hardship  of  the  case ;  but  it  comes  distinctly 
to  this ;  whether  upon  the  authority  of  that  Dictum  in 
Harvey  v.  Aston  I  can  say,  that  the  consent  of  two  is  the 
consent  of  three:  a  proposition,  requiring  more  autho- 
rity than  is  found  to  support  it,  and  contradicted  by  much 
authority ;  or  whether  I  can  under  the  particular  circum- 
stances consider  this  trustee  as  knowing  so  much,  that  I 
may  fairly  say,  |ie  was  consulted,  and  gave  his  consent  by 
the  acts  of  the  others,  or,  if  not,  so  much  encouragement 
by  his  conduct,  with  the  degree  of  knowledge  he  had^ 
fA  makes  this  a  case  of  fraud  within  the  authorities  I 

havQ 


(24)  2  Atk.  261. 
(26)  Amb,  263. 


(26)  Ante,  Vol.  X,  93Q. 
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lute  idhided  to.    Hie  extreme  hardshif)  of  this  ease         IQA 
demands  a  review  of  all  the  others^ 


Clarki 
ParkbiL 


The  Lord  Chaii€ellor«  1811. 

In  this  case  I  am  obliged  to  say,  speaking  with  all       ^c,  6th. 

deference  to  that  great  Judge  Lord  Mansfield,  that  I    DwtincUons 

cannot  agree  to  the  doctrine,  which  I  find  laid  down  in  "P^°  conson 

,         ,  .  ,  to  marriage  in 

some  cases,  that  whatever  is  a  good  consent  to  a  mar*  Vai||*y  ^a  ^ 

riage  in  Equity  is  a  good  consult  at  Law  (27).  1^^.    ^^  ^ 

condition  pre- 
Without  entering  at  large  into  the  discussion  of  Scoti  cedent,  sub- 
v:  Tyler  ( «8 ),  and  the  variety  of  cases  upon  this  subject,  »«q««°^^  •»* 
^the  distinctions  between  conditions  precedent  and  sub-  [  *14 1 
sequent,  the  doctrine  of  this  Court,  endeavouring  to  sus-  ^^^  referebo* 
lain  a  unifbrmity  with  the  Civil  Law  as  to  personal  le-  to  the  Ci?ii 
gacies,  the  difference  between  personal  and  real  estate^  Law  as  to  per-» 
with  reference  to  conditions  in  Terrorenif  as  they  are  ^onal  legacies; 
caHed,  which  ore  supposed  to  alarm  persons,  when  we  *•  *®  '••*  •M 
know  they  contain  no  terror  whatsoever,  and  the  dbtinc-  P®'*®°«  cs- 
tbn,  which  has  been  much  agitated,  whether  a  residuary  f   /  ^      .  * 
devise  is  a  devise  over,  I  consider  it  as  now  well  settled,  ^j^  ^^^^       • 
both  with  regard  to  real  and   personal  estate,  clearly  a  residaary  de« 
as  to  the  former,  and  where  personal  estate  is  given  vise,  as  such, 
with    an    express   Hmitation  over,    that,   if  there   is   a  on  breach  of 
breach  of  the  condition,  that  limitation  over  will  take  ^^^  condition, 
effect. 

Tills  is  a  case,  in  which  the  testator,  in  order  to  vest 
die  interest  under  the  former  part  of  the  Will,  has  made 
necessary  the  consent  of  the  trustees,  if  all  of  them  shall 
be  living,  or  of  the  survivors,  if  two,  or  the  survivor,  or 
of  the  personal  representatives  of  the  survivor,  if  all  the 

trustees 

(27)  See  post,  22,  and  the  2  Dick.  712,  from  Lord  Thwr- 
note.  law's  Manuicript 

(28)  2    Bro.    C.  C.   481. 
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Clarkb 

V. 

Par^br, 


dASfiS  IK  CHAKCMV^ 

tmste^  shall  be  dead.  Taking  the  eflMbt  of  t)feWiit 
to  be,  as  I  have  represented  it^  the  eonditton,  upon  which 
the  devise  orer  is  to  take  effeet^  is  marrying  without 
iluch  consent,  or  refusing  to  exeeute  a  settlement  such 
as  the  trustees  should  propose. 


f  15] 
The  opinion 

attributed  to 

Chief  Baron 

d75),  that  the 
consent  of  the 
majority  of  the 
trnsteep  ip  saf- 
ficiedty  spnri- 
ons*  That  was 
liever  held 
sofficient  with- 
o*tit  moret  as 
where  one 
withholds  hb 
consent  for 
a  titioos  or 
tmreasonable 
cause. 
Validity  of 
condition  for 
consent  of 
strangf rs  or 
their  repre- 
sentatives to 
jnarriago. 


It  was  contended  fo^  the  Flaihtiff,  that  the  conditioit 
was  not  broken ;  that  this  lady  had  that  Consent  to  her 
nkarriage,  which  in  Equity  is  a  sufficient  compliance  With 
the  condition;  and  that  was  contended  in  various  ways ! 
first,  upon  the  dictum  of  Lord  Chief  Baron  ComynSf 
assisting  Lord  Hardwicke  in  the  case  of  Harvey' v^ 
Aston  (29),  that  the  consent  of  the  i!najor  part  of  the 
trustees  is  sufflctent;  tfiid  two  had  consented.  As  to 
^  that  passage  cited*  ffom  AtJcyn$^n  Report^  I  have  seen 
a  manuscript  note,  in  which  the  Chief  Baron  says  tm 
^uch  thing.  He  has  published  his  judgmefit  in  hii 
own  Reports ;  .where  no  such  passage  appears ;  and  >  I 
have  not  found  any  case^  in  which  the  Court  has  saidi 
where  the  consent  of  trustees  was  required,  that  the 
consent  of  the  major  part^  without  more,  is  sufficient; 
The  Court  has  s«d  what  upon  that  hypothesis  was  no< 
necessary;  that^  where  a  trustee:  has  withheld  his  con^^ 
aent  fol^  a  vitious  or  unreasonable  cause,  that  should 
not  be  permitted  to  affect  the  consent,  given  by  the 
niitjority,  where  it  was  reasonable  that  they  should  con* 
senti 

'  It  was  fairly  argued,  that,  considering  what  we  see  in 
this  casf,  this  testator  could  not  be  anxious  that  these 
persons,  or  the  survivors,  in  whom  he  could  not  have  a 
particular  confidence,  or  the  representatives  of  the  sur- 
vivor, of  whom  he  could  know  nothing,  should  give  their 
^nsent*  To  that  I  answer,  its  the  Master  of  the  Rolls 
said  in  a  late  case,  that,  if  the  testator  has  made  that 
c<m8Qi(t  necessalry,  I  liave  noauthprity  to  say,  it  is  not 

ncces9ary. 
(20)  1  Atk.  163..    Cam,  720. 
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necefisary.  This  is  the  Judge,  in  whom  he  repcKsed  tiift 
c^ifidence ;  and  if  he  has  etpressed,  that  those  persons, 
whom  he  states,  shaD  gire  their  consent,  this  Court  has 
no  authority  to  strike  out  that  condition,  and  deprive 
diose,  who  under  an  express  devise  over  have  an  inte^ 
rest  given  to  them,  of  that  interest* 


181S. 
Clarkb 

PaRKUI# 


The  case  Is  then  reduced  to  what  Sir  Samuel  RomUlp 
stated  accurately  to  be  the  real  question.  It  is  said,  this 
is  not  a  case,  where  the  consent  of  three  trustees  must 
be  given,  as  there  were  not  three  acting  trustees.  It  is 
a  case  certainly  of  extreme  hardship.  Of  these  threes 
trustees,  all  of  the  name  of  Parker,  it  is  said  Joseph 
^  Parker  never  acted ;  and,  if  that  were  so,  I  should  have 
befen  strongly  disposed  to  say,  there  is,  though  no  exe* 
cution  of  a  i^evious  settlement,  such  a  consent  on  th^ 
part  of  the  two  acting  trustees,  and  the  lady  herself^ 
to  the  execution  of  the  settlement  proposed,  as  would 
entitle  this  Court  to  say,  she  stood  in  Equity  with  re- 
gard to  her  rights,  as  if  the  settlement  had  been  actually 
executed ;  though  that  was  prevented  by  circumstance^^ 
which  one  cannot  help  lamenting.  It  is,  on  the  other 
hand,  insistedj  that  it  is  not  sufficient  to  shew  the  con- 
sent of  the  two  trustees,  and  of  the  lady  herself  as  there 
was  a  third  trustee,  who  never  consented,  whose  consent 
was  never  asked,  who  was  not  proposed  as  a  party,  who 
never  heard  of  the  marriage  except  by  the  rumour  that 
there  was  something  like  a  coartship  or  treaty,  to  which 
he  gave  no  sort  of  encouragement,  which  was  never 
hud  before  him,  and  the  circumstance  that  it  had  got 
so  far  towards  its  condusioh  as  a  proposal  had  never 
reached  him. 


£•16] 


This  trustee,  who  now  states,  that  he  was  ncrt  an  actingf 
trustee,  proved  tlusWill;  and  it  Itppears,  that  he  executed 
some  instruments  in  execution  of  the  t^ust,  not  accu- 
rately remembering  what  they  werc^     The  two  other 


trustees 


la 
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Clarke 

PAKKmSU 


£•17] 


Ifo  ioftanoe, 
that,  consent 
of  three  tros- 
tees  to  mar- 
riage being  re- 
qnired,  that 
of  two,  not 
coninlting  the 
thirds  wonld 
be  snffieient. 


titist^es  have  gone  the  length  of  swearing,  that  they, 
drew  the  settlement  on  behalf  of  themselves  and-  that 
oth^r  trustee,  who,  it  is  now  represented,  never  acted^ 
and  never  heard  of  the  settlement*  I  wish,  this  had  .been^ 
explained.  The  person,  preparing  the  settlement  for  his 
execution,  could  not  consider  him  as  not  an  acting^ 
trustee.  I  take  the  meaning  to  be,  that,  in  the  con- 
fidence, that  he  would  execute  it,  if  tendered  to  him,  it 
was  perused  and  settled  on  his  behalf.  If  the  meaning^ 
is,  that  they  were  authorised  to  settle  it  on  his  behalf^. 
Joseph  Parker  cannot  say  he  was  not  .an  acting  trustee^r 
*  withholding  his  consent.  There  is  no  examination  as  to 
tUs,  except  of  one  witness,  a  creditor,  to  whom  Joseph, 
Parker  said  he  was  not  an  acting  trustee,,  and  he  never 
would  act.  T^hat  is  not  conclusive,  without  farther^ in-, 
quiry  as  to  tlie  situation,  in  Which  he  actually  stood.'  * . 

There  is  no  casef,  in  which  it  has  beeii  held,  that,  the' 
consent  of  three  trustees  being  required,  that  consent, 
which,  if  there  were  only  two,  would  have  been  quite 
sufficient,  would  do;  the  third  not  having  been  at  all- 
Consulted.  There  was  a  discretion  in  him  as  well  as 
the  others ;  aiid  there  is  no  authority  that,  if  the  con- 
sent of  three  is  required,  a  marriage  with  conselit  of 
two  only  is  that,  which  the  Will  has  prescribed. 

As  to  these  two  trustees,  they  appear  to  have  been 
adverse;  but  they  did  consent.  Being  attornies,  they 
prepare  a  settlement,  very  proper  in  itself:  they  agree  to 
it ;  as  do  the  husband  and  wife ;  and  they  meet  for  the 
purpose  of  execution.  The  husband  and  wife  come  to 
execution  with  a  full  persuasion,  that  there  was  the  con- 
sent of  all  three ;  founded  on  the  language  and  conduct 
of  the  two,  not  of  the  thurd,  for  whom  those  t^a  hqld 
themselves  out  as  authori^d  to  act. 


Another 
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Another,  anid  a  new  view  of  the  subjecti  is,  whether  it         1812. 
cam  be  made  out,  that    the  circumstance  of  her  being       p^^'^R 
nusled  by  this  misrepresentation,  operating  as  (though  I  |^. 

do  not  say  it  was)  imposition  upon  her,  is  a  ground  for      Parker. 
relief  m  this  Court.     It  was  not  so  put  at  the  bar ;  but   ^^^^^  against 
I  have  looked  at  it  in  that  view  with  great  attention  to  ^re»chof  con- 
all  the  doctrine  upon  conditions;  which  have  been  held      .  /       .- 
not  violated,  where  the  breach  was  not  occasioned  by  f^^^  ^^  negli- 
the  fiiult  of  that  person;    and  a  Court  of  Equity  has  genee  of  the 
upon  that  ground  said,  the  party  should  stand  in  the  party,  bat  the 
*  same  situation  as  if  the  condition  had  been  observed.  r#io  i  *^^^f 
The  di£Sculty  is  to  determine,  whether  the  want  of  per-  ^^ 

sonal  communication  with  the  third  trustee  is  to  be  con-   ,°*   o**^  ^* 
.•II  ,.  1.       .     1      -    ,    theratLaw, 

sidered  as  amountmg  to  negligence,  makmg  it  the  fault  q^^^,^ 

of  the  party ;  or,   whether  the  conduct  of  the  other 

trustees  creates  that  sort  of  excuse,   that  would  lay  a 

foundation  for  relief  in  Equity.     When  they  met,  had 

they '  proceeded  to  execution,   I  conscientiously  believe 

Jomph  Parker  would  have  executed,  as  he  did  execute 

the  leases ;  but,  the  Ather  trustees  representing  that  they 

had  8ome  demand  upon  the  estate,  which  the  parties 

had  not  the  means   of   satisfying,  the    settlement  was 

on  that  account  not  executed;  and  the  marriage  took 

place. 

There  are  authorities  in  this  Court  sufficient  to  prov^ 
that  this  rannot  be  considered  such  a  non-accession  to 
the  settlement,  and  non-consent  to  the  marriage,  as  would 
have  any  operation,  if  the  two  trustees  only  were  to  con- 
sent.  I  doubt,  whether  it  would  do  at  law.  The  case 
of  Mesgrett  v.  Me^grett {30)  is  not  ^gk  authority,  that  the 
consent  of  the  majority  will  do,  where  all  are  required  to 
consent.  That  case  was  in  Lard  Strange  v.  Smith  {31 ) 
put  upon  the  ground  of  fraud  in  the  trustee,  withdraw- 
lag  his  consent  with  the  view  that  a  benefit  should  go 
to  his  chfld ;  and  I  suppose  the  Court  thought  itself  at 

liberty 
(90)  2  Fem.  SM.  (91)4M6.Ma. 
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IB! 2.  liberty  to  examine,  whether  the  refusal  proceeded  from 

p  ^^^^^  a  vicious,  corrupt,  or  unreasonable,  cause ;  a  dangerous 

„,  power;  which,  however,  has  been  always  assumed  by  the 

Parker.  Court.     That  is  Lord  Hardwicke's   own  account;    who 

Jurisdiction  gays  also  in  Lord  Strange  v.  Smith,   that  the  case  of 

upon  tbe  re-  Daley  y,  Desbouverie (32)  went  upon  fraud,  i.e.  upon 

f       [  *19  ]  *  ^hc  inclinations,  affections,  and  passions  of  the  young 

trustee  to  con-  P^^P'®-     There  is  another  way  of  putting  it;   that  the 

sent  to  mar-  execution  by  two  ( for  the  consent  of  the  majority  was 

riage  from  a  sufficient  there),  was  a  consent;  but  Lord  Hardwicke, 

vicious,  cor-  in  another  case,  says,  that  upon  this  subject  of  marriage 

pupt,   or  un-  ^|jg  c^yxTt  will  construe  otherwise  than  upon  other  sub- 

'        jects ;  and  that  must  be  the  erround,  upon  which  he  held 
cause,   as  a  . 

fraud  ^^^  execution  to  be  a  consent;  otherwise,  I  think,    no 

one  would  say  it  was  a  consent;    and,   accordingly,  in 

Lord  Strantre  v.  Smith  his  Lordship  puts  it,  not  upon 
strnction  upon  °  ... 

the  subject  of  *^**  ground,  but  upon  fraud.     If  it  is.  to  be  maintained 

,  marriage.  upon  that  ground  of  fraud  upon  the  young  people,  there 

must  have   been  some  circumstances  we   are   not  quite 

aware  of;  for  that  letter  was  not  more  than  five  or  six 

days  before  the  marriage :    and,  if  there  was  time    for 

that  letter  to  come  to  the  knowledge  of  the  parties,  it 

is  difficult  to  say  their  affections  were  entangled,  &c.  in 

that  short  period.     Taking  Lord  Hardwlcke,  however,  to 

have  decided  upon  the  letter,  the  conclusion  is,  that  he 

decided  upon'  his  own  vielv  of^  its  meahing :   and  upon 

such  a  point  of  construction  one  Judge  may  differ  from 

aiiotber. 

Observations  There  is  a  case,  of  some  importance,  which  ifas  not 
on  the  case  of  ^j^^l;  Long  s.Dennif(3S\  I  meqtion  it  both  on  account 
Longyr.DennU,  ^  ^y^^  decision,  and  some  doctrine,  that  I  find  there 

^       *^*         ^*  stated.    The  Court   said,    that  these  conditions  about 

as  going  too 

far  against       miurriage  are  90  odious,  that,  in  the  case  of  real  estate^ 

conditions  for  ^^J. 

consent  to  (32)  2  4iA.  261.  (33)  4  Bur.  90^2. 

marriage.  The 
account  there  of  Burlton  v«  Hmnplirie$  (  Amb.2M),  ao^rected. 
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\» 


they  would  conslrue  the  Will  with  reference  to  auch  9 
oondition.  in  any  way  to  make  the  words  bend  to  the 
oonatructiony  in  order  to  get  rid  of  the  forfeiture ;  re-* 
presenting  the  clause,  expressed  in  the  altenative,  that, 
if  the  son  should  marry  any  woman,  not  having  a  com- 
*  petent  portion,  or  without  consent  of  the  trusteesi  the 
estate  should  go  over,  as  importing,  that  consent  waa 
not  necessary^  if  he  gpt  a  qoanpetent  portion. 


1812« 


Clarkr 
Parker, 

[•80  1 


This  case  might  perhaps  admit  application  in  another 
way:  the  condition,  on  which  ihis  property  is  given 
over,  being  in  exactly  the>  same  alternative  words;  that, 
in  case  she  shall  marry  without  consent  of  the  trustees, 
c»  shall  refuse  to  join  in  such  settlement  as  they  shall 
advise,  the  property  shall  go  over.  If  then  she  married 
without  consent,  did  she  refuse  to  execute  such  setde- 
ment  ?  Upon  that:  question,  if  Lang  v.  Dennis  can  be 
supported,  there*  is  a  little  difficulty  in  concluding,  that 
tfae  Court  of  King's  Bench  would  have  said.  If  no  settle* 
aent  was  proposed  to  her  for  execution,  she  did  not 
refuse  to  execute;  raid  therefore  there  was  no  for- 
t^ture. 


Thai  case  is  important  in  another  point  of  view.  Lord 
Mansfield  states  another  case,  Burleton  v.  Humphretfi 
which  was  not  mentioned  at  the  bar ;  and,  speaking  with 
all  deference,  but  with-  due  anxiety  for  the  information 
of  those  whom  tliese  booka  are  written  to  instruct,  I 
cannot  help  saying,  this  is  not  the  only  instance,  how 
•xtDcinelir.  difB(mlt  it  ia.  to  rely  upon  the  circumstancea 
tjESksd  as  the  reasons  of  the  judgment.  That  case  is 
thus  represented: 

''  The  condition  was,  that,  if  she  married  without  thp 
"  consent  of  N.  H*  in  writing,  then,  &c. ;  and  the  estate 
<<  was  ^ven  over.  She  nmrri^  without  his  privity:  but 
**  be  itave  ]iif  c^nseiit  as  poon  as  he  kn^w  of  the  m^- 

B2  "riag.e. 
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isisr. 


Olarkk 

V. 

Parkcr; 


''  TiBjge.  Ldrd  Hardwkie  held  this  a  sufBdent  consent 
''  to  entitle  her  to  the  real  and  personal  estate,  which 
**  was  given  her,  if  she  married  with  the  consent  Mid 
"  approbation  of  N.  H.  to  he  signified  in  writing." 


[21] 
Condition  for 
marriage  with 
coosent  and 
approbation, 
with  a  limi- 
tation over  on 
marriage  with- 
out such  con- 
tent or  appro- 
bation: Lord 
Hardwicke^s 
•pinion,  hold- 
ing approba- 
tion eleven 
months  after 
■Mirriage  suffi- 
cient, denied 
by  Lord  rAtcr- 
loto. 


Tbi#  easie   has   been   shice   published   by  Mr.  Am-- 
bier  {84};  and  the  condition  appears  to  be,  that  in  case 
his  daughter  -shall  marry  with  the  consent  and  approba^ 
tion  of  N,  H.  (such  consent  to  be  testified  in  writing) 
then  the  property  shall  go  to  the  husband,  or  to  the 
use»of  the  marriage:  but,  incase  she  shall  marry  with' 
out  ouch  consent  or  approbation,  or  shall  die  unmarried,- 
then  it  was  given  over.     The  trustee,  supposed  in  Arrrotr 
to  have  given  his  consent  as  soon  as  he  knew  of  the 
marriage,  did  not  give  it  for  eleven  months  after  the  mar-^ 
riage.     Lord  Hardwicke  struggles  to  distinguish  between 
consent  and  approbation ;  and  the  condition  being  in  the 
kttier  part  of  the  clause  expressed  in  the  alternative,  in- 
clined to  the  opinion,  that  the  sobsequent  approbation 
would  do.    Lord  ThurloWf  however,  denied  that ;  as  he 
did   not  see,   why  subsequent  approbation,  if  sufficient, 
after  eleven  months,  would  not  do  at  any  time  during: 
the  whole  life  of  the  trustee ;  during  which  it  must  be 
quite  uncertain,  whether  the  marriage  was  had  in  con- 
formity with  the  condition  or  not  (  35  )b 


Lord  Hardwieie  proceeds  to  observe,  that  the  daugh* 
terwas  heiress  at  law;  and  notice  of  the  devise  could, 
not  be  legally  implied  i^ainst  her,  being  entitled,  and  in- 
possession  in  that  character^    Upon  that  ground,  there- 
fore^ 


(34)  Burktam  v.  Humpkrefft 
Amb.  250. 

(36)  Devise  fn  trtrst  to  con- 
vey in  case  of  marriage  with 
consent  of  trustees;  over  in 
ease  of  marriage  against  their 


consent :  marriage,  without 
even  their  knowledge,  after-, 
wards  disapproved  by  them : 
the    limitations    over    esta- 

0 

blished.  L&ng  v.  RkketU, 
2  Sim.  4-  She.  171^. 
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fore,  iie  dectded,  that  there  was  no  forfeiture  against  lAI?. 

her  as  heiress  at  law.  Clarkb 

». 
LordMamffieldi  in  Long  y.  Dennis,  says  farther,  *' I      P^Rua. 
^  mention  these  cases  to  shew,  that  the  Court  ought  not 
*'  to  make  strides  in  fim>ur  of  a  forfeiture." 

The  strides,  i£  any,  were  quite  the: other  way^   What 
*  follows  resembles  hb  observations  on  the  execution  of      [  *22  ] 
powers  (S6).    J  agree  >to  ithe  next  passage,  that-  there    Though  there 
can  be  but,  one  true  legal  construction  of  a  condition:  can  be  botone 
but  if  the  proposition  is^  that  a  Court  of  Law  can  hold  ^"»^  •«»•*  ®oo- 
-a,  condition  to  be  performed  in  all  circumstances,  in  which  *"^^  ^^  ^^  * 
a  Court  of  Equity  says,  though  -  it  is  not  performed,  re-  ^      .     J  ^ 
lief  shall  be  ^ven  against  the  non-performance,  that  is  ^^j^qi  ]^Q\i  ^ 
utterly  unfounded.  condiUontobe 

performed  in 

Another  passage  states,  that,  if  the  person,  whose  all  circam- 
consent  is  required,  is  a  devisee  over,  be  must  shewbis  stances,  in 
reason  for  his  dissent,  which  a  Court 

of  Equity  will 

It.     relieve  against 

With  regard  to  that,  the  testator  must  know,  that  be  ..  ^  ^^^  ^^ 
o  ^  '  tbe  non-per* 

has  made  necessary  the  consent  of  a  person,  who  has  an  fomance. 

interest;   and  ihen.it  is  very  difficult  to  maintain,   that    Trustee  for 

he  must  shew  a  reason  for  his  dissent;  and   that  the  coDsent   to 

.other  party  is  not  required  to  shew^    that  he  has  un-  marriage  not 

reasonably  refiis|{d  his  assent  require 

shew  his  rea- 

With  these  observations  I  break  this  case,  rather  with  ^^^^    j^  ^^^ 
the  view  to  be  informed,  whether  you  will  speak  to  it  ^^  ghewo,  that 
again,  than  to  decide  it  at  this  moment.     If  you  decline  \^^  |ia,   un. 
.  to  extricate  me  from  the  pressure  of  so  hard  a  case,  I  reasonably  re- 
jnust  express  my  opinion,  which  I  would  rather  decline  ftt««d  assent, 
at  present. 

The 

.     (36)  Wgkham  y.Wjfkkmm,  ante,  Vol,  XVIII,  305;  see 
.pi^e  415,  and  the  note. 
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The  FIdntiff 's  Counsel  desired  to  speak  to  it  again. 


Clarkb 

Parker. 
Feb.  1th. 


[23] 


The  Lord  Chancellor  idquiredi  whether  the  fact* 
that  Joseph  Parker  would  have  consented,  was  upon 
the  Record. 

Mr.  Hart,  for  the  Plaintiff,  said,  it  was  not ;  adding, 
that  under  the  permission  of  the  Court  to  bring  forward 
circumstances  or  authorities,  they  were  prepared  to  prov6 
the  following  facts :  That  Joseph  Parher  had  a  gi^neral 
knowledge  or  the  courtship ;  which  was  proceeding  two 
years  before  the  marriage,  viz.  from  1796  to  1798;  that 
he  resided  in  the  neighbourhood;  and  never  expressed 
any  disapprobation ;  that  he  refused  for  a  considerable 
time  to  receive  his  legacy,  on  the  *  ground  that,  not 
having  acted,  he  did  not  deserve  it;  and  was  at  length 
persuaded  to  receive  it  by  another  of  the  trustees,  who, 
having  taken  credit  for  that  legacy  as  paid,  wished  to 
have  his  account  regular.  He  now  says,  he  would  have 
consented,  had  an  application  been  made  to  him  under 
the  direction  of  the  other  trustees;  and,  if  his  consent 
at  this  time  will  be  of  any  avail,  he  will  give  it;  and 
would  have  executed  the  settlement  without  farther  in- 
quiry ;  assigning  his  reason,  that  he  knew  the  testator^s 
motive  was,  not  to  impose  a  general  restriction  upon 
his  niece,  but  to  guard  against  an  intercourse  vrith  a 
particular  individual,  not  the  gentleman  she  afterwards 
married. 


The  Lord  Chancellor. 
The  view  I  take  of  this  case,  which'  is  perhaps  as 
hard  as  circumstances  can  frame,  is  this :  In  case  Sarah 
Creswicke  Clarke  should  marry  without  consent,  or  re- 
fuse to  execute  such  settlement  as  the  trustees  should 
advise,  the  property  is  given  over.  It  is  extremely  deli- 
cate and  difficult  for  this  Court  to  say,  that  the  property 

shaU 
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shall  not  go  over  in  these  circumstances,  according  to  the  1812. 

terms  of  the  instrument,  in  which  it  is  given  over.     Tb,e  nT^^ „ 

settlement  proposed  was  not  only  represented  to  her  by  t?. 

two  of  the  trustees  as  having  the  consent  of  tlic  third,  PaIikkr. 
whom  she  and  her  intended  husband  happened  not  to 

^consult,  but  the  two  other  trustees  say  by  their  An-  [  •Zl  ] 
swer,  that  they  did  prepare  it  on  behalf  of  all  three. 


To  the  argument,  that  the  consent  of  the  two  would    The  opinion, 

prevent  its  going  over,  founded  upon  the  dictum^  sup-  «^^i^**^«d  to 

posed  to  have  fallen  from  Lord  Chief  Baron  Coiwyn*  (37),  ^^  ^•~'* 

I  may  venture  to  say,  he  expressed  no  such  dictum;  as  375\^^^»  juw 

we  have  in  his  Reports  his  own  publication  of  his  argu-  consent  of  the 

ment  upon  the  advice  given  by  him  to  the  Lord  Chan'  majority  of 

cellar;  of  which  I  have  also  seen  a  manuscript  note ;  and  trustees  to 

neither  contaiiis  any  such  passage.  marriage  is 

safficient. 

There  are  so  many  cases,  iii  which  the  Court  has  ■P*"®'^ 
thought  itself  at  liberty  to  conceive  consent  to  have 
been  given  substantially,  though  not  in  terms,  that  I  do 
not  think  it  right  to  decide  this  case  without  directing 
inauiries,  with  a  view  to  bring  fully  before  the  Court 
matter,  which  is  in  some  degree  before  it ;  and  I  think 
it  better  not  to  express  my  opinion,  until  the  facts  are 
brought  forward,  as  they  ought  to  be ;  that  the  Court 
may  appreciate  their  worth  upon  the  authorities,  that 
may  be  considered  as  governing  the  case,  if  these  facts, 
upon  which  the  Court  appears  to  have  determined,  form 
a  part  of  it* 


The  cause  was  not  brought  before  the  Court  again. 


(37)  1  Atk.  375. 
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PEASE  (The  HuU  Bank) 
1812  TOWNEND  (The  Wakefield  Bank) 

March  2M  FARLEY  (The  York  Bank)  \Exparie. 

2m.     '  DANIEL  (The  YeavU  Bank) 

April  Wh,  BANKS  (  The  Leeds  and  TTkirek  Bank ) 

lAik.  nth, 

18M.  In  the  Bankruptcy  of  BOLDERO  and  Co.  (38) 

JariidicUon  io  rpuE  house  of  Boldero  and  Co.  Bankers  in  London, 
bankraptcy  on    -■•    ^    •      shopped  payment  on  the  2d  of  January,  1812, 

the  PeUUcn  of     ^        .  ^       7n    t,       .      •        a  .  .\. 

,  .      a  Commission  of  Bankruptcy  issued  agamst  them, 
.persons  claim-  ^    "^  ° 

ing,  not  noder    . 

the  Commis-         ^  Petition  was  presented  by  the  Bank  of  Kingston- 

siooy    but  uponrHuU;    stating   their  course   of   dealing   with    the 

against  it,         bankrupts,  as  their  correspondents  and  agents  in  Zoii« 

specific  pro*    ^J^ .  f}^  petitioners  drawing,  and  making  remittances  to 

Billsy  remiUed 

by  a  Coantry  (38)  1  Ro$eU  BtLuk.  Caies,  232,  243,  254,  280. 

Bank  to  their 

banker  in  London^  remaining  at  his  bankraptcy  in.  his  hands  and ue, 
or  unapplied  accordiog  to  the  aoUiority  gii^en,  or  afterwards  coming 
to  the  hands  of  the  assignees,  and  the  proceeds  received,  restored 
and  paid  to  the  remitters,  taking  up  the  acceptances  on  their  account, 
and  subject  to  ibe  banker's  lieo  for  any  balance;  by  the  contract 
remaining  the  property  of  the  remitters,  in  the  bands  of  the  banker, 
as  agent  for  a  particular  purpose,  viz.  to  hold  until  dne,  and  receiTe 
the  proceeds,  then  first  forming  an  item  in  the  cash  account  Tbe 
circumstance  of  tbe  bill  being  written  short  is  only  evidence  of  a 
trust,  proved  in  this  instance  by  express  declaration,  or  other  evi- 
dence equivalent. 

Entries  in  banker's  books,  not  proved  to  have  been  communicated 
to  tbe  customer,  not  evidence  against,  but  may  be,  for  him. 

The  Stat.  21  Jac.  L  c.  19.  t.  11,  not  applicable  to,bflls  in  the  hands 
of  a  banker,  written  short,  or  sent  for  a  particular  purpose :  the  trust 
accounting  for  the  possession ;  being  considered  as  goods  in  the  hands 
of  a  factor,  with  the  single  distinction  that  he  cannot  pledge;  but 
if  the  bills  are  dealt  with  before  bankraptcy^  the  money  cannot  be 
followed ;  as,  if  dealt  with  afterwards,  it  may. 
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meet  their  drafts;  the  bankrupts  transmitting  accounts         .18Li. 
half-yearly,  on  the  24«th  of  June  and  the  31st  of  Decern'       ^T"^ 
ber,  of  their  cash  receipts  and  payments,  charging  in-        PrH^ 
!terest  on  both  sides  on  each  day's  balance,  with  an  al-    Townbno, 
lowance  to  the  bankrupts  for  agency,  and  separate  ao-      Farlbt, 
counts  of  bills  remitted  by  the  petitioners,  not  due  at  the  ^^^  BANKft; 
time  of  remittance ;  such  bills  being  uniformly  stated  in  Jn  the  Baoli- 
the  account  as  the  property  of  the  petitioners;  being      mptcyof 
held  by  the  bankrupts  to  be  received  by  them  on  account     -"^W^W^ 
of  the  petitioners,  as  they  became  due;   at  which -times 
respectively  the  cash  acquired  thereby  was  first  brought 
into  the  cash  accounL 

The  Petition  farther  stated,  that  by  the  accounts  ren 
ceived  by  the  petitioners  up  to  the  21st  of  December, 
1811,  the  cash  balance  in  their  favour  amounted  to 
54631.  I2s.  5d.i  and  the  bills,  entitled  a  list  of  und^e 
biUs  the  property  .of  Pease  and  Co.  in  the  hands  of 
Boidero  and  Co.  the  Ist  o{  January ^  1812,  amounted 
to  29,231/.  Ms.  lOJ.;  and  so  remained  on  the  2d  of 
January^  1812,  when  the  house  stopped  payment;  the 
cash  balance  being  by  payments  on  the  preceding  day 
reduced  to  4899/.  19«.  lOc/.  On  the  30tii  and.  31st  of 
December,  ISW,  dJi<3i  the  1st  and  2d  of  Jgmuiry,  1812, 
the  petitioners  made  farther  remittances,  to  the  amount 
of  8104/.  2^.;  which  remittances  not  having  reached 
town,  before  the  house  stopped  payment,  the  proceeds 
were,  or  would  be,  received  by  the  assignees.  The  pe- 
titioners had  p^id  aH  tiie  acceptances  of  the  bankrupt^ 
on  their  account,  as  they  were  returned  dishonored^  an^ 
would  continue  to  do  so,  until  the  whole  should  be  taken 
.up,  and  paid  by  tiie  petitioners ;  and  po  part  whatever 
.had  been,  or  would  be,  piroye4  agaipst  the  estate  of  th^ 
^bankrupts:  so  that  they  will  be  indebted  to  the  peti- 
^oners  in  the  full  .amount  of  the  said  cash  b&htnce  of 
•4899/.  19«.  10c/.;  and  no  part  of  the.said  undue  bills,  [  *27  ] 
or  x>f  t)^  feiiMttances  mbseguently  receive4i  can  be  r^ 

quired 
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Idli*         4^{red  to  discharge  those  acceptances ;  or  can  constitute 
^^'^U^         any  part  of  the  bankrupts'  estate. 

TovrnnvAp  The  Petition  prayed^  that  the  assignees  may  be  ordered 

FARun  to  deliver  up  the  bUls  for  89,281/.  lU.  lOrf.  remaining 

^Md  BiNSB:  ^^^^  ^  ^^  hands  of  the  bankrupts,  when  they  stopped 

fii  ^  Bktk*  V^y^^sntf  and  those  subsequently  received,  for  8104/L  2s. 

liipte]^  of  x}T  such  of  them  as  were  in  the  custody  or  power  of  the 

iWLDBRO*  assignees,  or  shall  come  to  their  hands ;  and  to  pay  the 

proceeds  of  such  a^  had  been  received^ 

The  Petition  was  opposed  by  the  examination  of  the 
bankrupts,  denying  any  agreement,  that  they  were  not 
to  negodate  the  bills  remitted,  and  representing,  that  the 
^remittances  were  not  for  a  Special  purpose,  but  upon  a 
general  account,  and  by  the  affidavit  of  an  accountant, 
stating  as  the  result  of  the  books  and  correspondence, 
that  the  London  Bank  was  in  many  instances  overdrawn ; 
that  immediate  credit  was  asked  and  given  upon  bilk 
due  and-  not  due ;  that  there  were  remittances  larger  and 
less  than  die  drafts,  and  sometimes  without  drafts,  and 
drafts  without  remittances;  that  the  gross  amount  of 
each  day's  remittances,  when  received,  whether  bank- 
botes,  or  bills  payable  after  date  or  sight,  was  entered 
\n  a  book  to  the  credit  of  the  petitioners ;  and  in  the 
cash-ledger  all  bills  and  money  paid  were  carried  to  their 
credit  upon  the  respective  days  when  due ;  and  the  pe- 
titioners were  debited  with  the  amount  of  the  sums  paid 
on  their  account,  and  bills  dishonored,  with  the  expence 
of  protest,  &c. 

The  other  Petitions  were  presented  under  similar  cir- 
cumstances, and  prayed  a  similar  relief^  generally:  the 
[  ^  28  ]  ^  bankrupts  representing,  that  their  course  of  dealing  with 
all  these  country  banks  was  the  same.  The  principal  cir- 
cumstances of  distinction  were  these.  In  all  the  cases, 
except  that  of  the  Hull  Bank,  there  was  occasional  pei"- 
-  '  milted 
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dis^bimt  by  the  bankroptk  of  biHs  tiemiaM  to         1819. 
them.    The  Wakefield  Bank,  denying  any  generlil  autho-      ^r^TClju 
nty  to  discount  or  negociate,  admitted,  that  they  might        Pgab*/ 

hare  occ&sionaHy  dit^cted  i%  for  the  purpose  oriy  of  TowNBMd, 
redudng  the  cash  balance,  when  overdrawn  to  It  larger      ^f^'*^ 

amoAnt  than  was  conveAtent  \  atad  in  one  instance  th^  ^^^  Bii^t 

adopted  a  pircTious  dSl^unt  to  tht  extent  of  6000^  Jn  ite  Baolh 

Hie  declaration  in  writingi  that  the  undue  bills  were 
the  property  of  the  rtaiittprSi  o^ecurred  in  the  case  of 
the  Hull  Bank  alone :  biit  by  a  letter,  dated  t^e  2d  of 
January f  1 8 12,  the  bankrupts,  acknowledging  the  re^- 
ceipt  of  one,  dated  the  Slst  of  December,  from  the 
Wakefield  Bank,  covering  a  remittailce  of  94&L,  add 
^  which  we  hold  in  reserve  at  your  disposal ; ''  and  twb 
farther  remittance^,  received  on  the  3d  and  4th  of 
Janndryi  were  acknowledged  in  tbe  silme  manner.  Thfe 
agreement  with  that  batik  provided,  that  in  consideratioti 
of  BoUtero  and  Co.  accepting  and  paying  bills  for  them 
in  London,  and  aciang  giiexierally  as  theit  bgent^,  the  ps^ 
titionera  would  deposit  and  id#ays  keep  in  the  haftds  kX 
Bol^o  and  Co.  6000/.  without  interest}  or  Allow  interest 
'for  dny  diminution  of  that  suth';  whidi  was  to  be  cotK 
"ndered  as  a  compenslttion  for  their  troubfe ;  and  tfae 
petitioners  afterwards  agreed  to  add  the  Ihrther  sum  of 
%00/.  per  annum,  finally  increased  to  400/.  making,  with 
the  interest  of  the  6000/.,  the  annual  sum  of  700/.,  to  be 
paid  in  lieu  of  the  commlssicm  aild  other  emoluments 
usuiJIy  derived  from  agency. 

The  Yeovil  Bank  had  always  in  the  hands  of  Boldero 
^  and  Co.  a  cash  balance  exceeding  their  drafts.  The  [  *39  ] 
Letds  Bank  having  become  bankrupt,  the  petil^n, 
presented  by  the  assignees,  did  not  contain  an  under- 
taking to  take  op  the  outstanding  acceptances  on  thefr 
'account. 

Mr. 


29  CASES  IN  CHANCERY. 

1819;  Mr.  Hartf  Mr.  Leach^  Mr.  Coote,  and  Mr. 


*R:  narim  i^rop,  in  support  of  the  Petitioxis. 

Pbasb  These  Bills,  called  short  BiUsi  were  clearly  the  property 

TowNEND,    of  the  petitionerBy  in  the  hands  of  the  bankrupts,  as  their 

Farlbt,  agents,  to  receive  the  amount,  as  they  should  become  due. 
jmA  Bavkbi  "^^y  ^^  described  in  the  account  transmitted  by  the 
lo'Che  Badk-   bankrupts  the  day  preceding  their  failure;    and  their 

mm^'tf  books  shew,  that  these  bills  were  not  entered  as  their 
>BotDiRO.     property,  but  were  kept  distinct.    A  material,  fiict  is, 

that  no  credit  was  to  be  given  for  them,  until  they 
were  paid;  and  whether  they  were  entered  short  io 
the  cash  account  in  the  first  instance,  «r  in  a  distinct 
account,  to  be  afterwards  entered  in  ihe  cash  account^ 
.cannot  make  any  difference.  A  strong  inference  arises 
firara  the  admission  in  the  examination  of  the  bankrupts, 
that  sometimes  they  had  permission  to  negociale  the  billa. 
the  case  of  Oiles  v.  Perkins  (39)  was  much  stronger 
against  the  claim  to  have  the  bills  restored ;  the  bankers 
being  in  the  habit  with  the  knowledge  of  their  customer 
of  carrjring  those  bills,  before  they  were  due,  into  the 
cash  .account,  and  using  them  as  their  own:  yet  the  Court 
drew  the  distinction  between  Bills,  which  had,  and  had 
Jiot,  been  actually  so  applied;  and  the  claim  to  have  the 
latter  restored,  prevailed ;  Lord  Ettenboraugh  observing, 
that  every  man,  who  pays  bills,  not  then  due,  into  the 
hands  of  his  banker,  places  them  there  as  in  the  hands 
of  his  agent,  to  obtain  payment  of  them  when  due;  and 

[  *S0  ]  .*  the  banker  cannot  have  any  lien  upon  such  bills,  until 
his  account  is  overdrawn.  That  was  recognised  in 
Brickwood*8  bankruptcy,  Ex  parte  Rowton{A!0)\  which 
js  precisely  this  case. 

■*  * 

.A  circumstance,  distingubhing  the  Leeds  Bank  piurti- 
^ulariy,  is  the  permission  to  discount  Ulk  to  a  certain 
*^xtent:  but  that  discount  was  for  the  use  of  that. Bank, 

nqt 

(30)  9  East,  12.  (40)  1  Rose's  Bank.  Cases,  l^ 
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mtciBoUera.BiACoi  anil  tbe^^ooouirts  were  kept  pre*  1813«: 

cisely  in  the  same  way  in  their  books;  charging  the  cash.  K%r'*''L. 

with  that  advance;  and  giving  credit  for  what  they  re-  Pbabb  ' 

ceived.    TheYeavil  BaiJc^  who  had  continually  a  baUnce  TowNKNii,r 

in  their  favoor,  more  than  equal  to  their  drafts,. cannot.  ^^RLBY,. 

becoQsidered  as  under  a  necessity  of  drawing  upon  the  and.  Bajvks.: 

of  diese  bills.    The  case  of  the  WmkefieUeaxikis  In>lhe^,Bipkr 


disdngubhed  by  theu^  express  i^preement  to  leave  600^. .    ,^^y  ^ 
in  the  hands  of  Bolderomid  Co.,  to  pay  interest  for  any^ 
defidencj,   and  MOL  peranmtmf  amounting  .with  the 
intesest  of  -the  000Q2.  to  the  annuid  aum  of  700/.  as  ai 
oowpensation.  for  their  agency.    Having  hy  express  eon-, 
tract  this  large  compensation'^ for  their  tooublcy  and  no. 
antfaoiity  to  use  the  bills^  remitted  for  the  sole*,  purpoee. 
o{  meeting  the  drafts^  .how, could  they  honestly  deal  witl^ 
diosA  biUs^  befofe  .they  were  due^  for  their  own  benefit t. 
The  portion,    in.  some  of  the  eases^ .  that,   to    main- 
tain the  lien,   there  must  be  bill  for  bill,  and  trans-, 
action  for  transaction,  applied  merely  to  those  particu- 
lar  ctrqimiitances.     The  remittances,   which  -did   n6t 
anivej .  until  after  Boldero  and  Co.   had  stopped  pay-, 
mtqit^and   shut  up  their  Aop,.*  must  clearly  be  delir^: 
med  up;   not  having  reached  them,  and  been  mixed 
with  their  funds,   while  the  house  was  gwig  on  in  a 
conrse  of.  business. 

Sir  Swmiel  jRomiUtf  and  Mr.  Montague,    for  the:       [  81  ] 
Assignees. 
This  differs  from  the  case  of  a  customer,  employing 
a  banker,    and  paying  into  his  hands  sometimes  cash,^ 
sometimes  bills,   as  in  OUes  y.  Perkins. .  What,  right 
had  the  banker  to  use  those  bills  ?    In  the  instance  of  a. 
Country  Bank,  employing   a  town  agent,  the  question 
always  is,  whether  the  bills  are  remitted  on  a  particular, 
aeeount;    in  which  case  they  remain  the  bills  of  the 
original  owner ;  or  whether  the  banker  in  town  has  a 
to  blend  them  in  his  general  account;  the  effect 

of 


31  CA»ES  IN  CHANCERY^ 

18tl/         of  which  is,  that  the  country  banker  can  no  longer 

^^^^"^  ^         claim  them  as  his  own  property. 
Ex  parte  r    i-     ^ 

Pbasb, 
TowNBNDj        These  petitions  raise  a  question  of  very  considerable 

Farlbt,       importance,  upon  the  jurisdiction  to  interpose  by  taking 
and  Banks  :   ^^'^^  ^^^  ^  bankrupt*s  estate  at  the  instance  of  per- 
In  the  Bank-    ^^^  claiming  against  the  Commission.    What  authority 
raptoy  of      hni  your  Lordship  to  make  such  an  Order  i   The  circum- 
BBo.      sinnce,  that  the  petitioners  have,  besides  this  claim  against 
all  the  general  creditors,  by  their  right  to  prove  the  cash 
balance  an  interest  concurrent  with  them,  can  haxdly 
raise  a  distinction.     The  case  of   a   mortgage  stands 
upon   peculiar  grounds:    the  jurisdiction   results    from 
necessity:    the  mortgagee,    though   he   may    foreclose^ 
can  have  a  sale  only  under  the  Commission;  and  upon 
that  ground  alone  be  obtains  the  special  relie£    The 
agreement  with  the  Wakefield  Bank  forms  ncr  distinc- 
tion. 

The  question  is  a  legal  one,  to  be  determined  in  an 
action  of  trover,  or  an  issue,  whether  the  bills  were  de-* 
livered  upon  a  particular  account  The  Statute  (41 )  of 
[  *82  ]  '^  James,  as  to  reputed  ownership,  baa  been  held  to  extend 
to  ehosee  jn  acthth  The  person,  who  is  in  possession- 
of  the  property,  if  beyond  naked  possession  he  is  trusted 
with  any  authority,  is  the  apparent,  reputed,  owner;  and 
the  presumption  of  reputed  ownership  must  be  repelled 
either  by  general  evidence  of  notoriety,  as  by  writing 
ujpon  it,  that  it  is  not  his  property,  or  by  the  peculiar 
nature  of  tibe  trust;  as  in  the  instance  of  furniture, 
job*horses,  &c»;  a  trust  ariaing  from  the  known  rela-- 
tions  of  society,  or  trusts  in  peculiar  trades;  as  fectors, 
bankers,  &c  and  the  case  of  a  furnished  house  at  Brigh- 
Um^  men^oned  by  Lord  Chief  Justice  Eyre  in  Lingkam 


y.msaei 


(4))  3l»»t  31  Jam.  1,  c  19,  f.  U^  repealed.     See  Ststnta 
f  Geo.  IV,  c.  IG,  f.  72. 
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r.  BiggM{4Si);  'Wbere  the  furniture  of  a  coffeehouse  was  I919t 

held  to  pass  to  the  assignees  under  a  Commission  against  j/^^ 

the  occupiers  of  the  house.    In  Horn  v.  Baiter  (43)  the  Pbas;b. 

bw  on  this  subject  is  fuHy  investigated.    In  Lhesey  ▼•  TowKaNi^ 

Flood (44\  the  principal  having  given  his  factor  such  rABWT, 

an  authority  as  enabled  him  to  appear  and  act  as  prin-  ^ ^  Bu^xs : 

ctpaly  the  property  was  held    distributable   under  the  In.  ^  VMs^t 

Commission  within  the  Statute.     So,  if  the  owner  of  TOP^J  of 

piop^rty  ««tru8ted  to  a  blinker  1x18  been  «>  vigikmt  a.  ^"^"^^ 
to  mark  it,   as  by  having  a  biH  written  short,  m  the 
event  of  bankruptcy  the  property  continues ;  if  not,  il 
B  distributable  under  the  Commission  on  the  ground  of 
reputed  ownership. 

This  question  is,  not  generally  whether  short  bills, 
deposited  with  a  banker,  are  the  property  of  the  cus* 
tomer,  but,  whether  every  bill  in  a  banker's  till,  not 
being  actually  discounted,  is  to  be  considered  as  a  short 
Bin  A  short  bill,  as  it  must  be  defined  upon  the  result 
of  all  the  authorities,  is  a  bill,  remitted  by  the  customer 
to  the  banker,  to  be  held  in  trust ;  and,  as  evidence  of 
^that,  it  ought  t6  be  written  short  in  the  book ;  and  the  L  ^  J 
customer  does  not  draw  upon  the  credit  of  that  bill. 
The  other  class  of  bills,  to  which  the  customer  is  en- 
titled, he  does  draw  upon ;  specifying  the  particular  pur- 
pose,  to  which  they  are  to  be  applied :  Ex  parte  Du^ 
fMtt(4<5>,  Parke  v.  Elia8on{i%\  Ex  parte  Oursea{4f7)t 
but  bills,  paid  in  updn  a  general  running  account,  cannot 
be  Beclaimed!  Betd  v.  Puller  i4S\  Bolton  v.  Puller {^). 
tn  the  latter  case  a  circumstance,  noticed  in  the  argu- 
ment, that  one  of  the  jbilh  only  reached  the  bankrupts 

on 

(42)  1  Bot.  if  Pnl  82.  See  (45>  t  Atk.  232.  7^Ve$.  582. 

post.  Ex  parte  Martin,  491,  (46)  1  Ea$ty  544. 

aod  the  references.  (47)  Amh.  207. 

(40)  9  £as#,  215.  (48^  5  term  Rep.  4$4. 

(44)  2  Campb.  83.  (49)  1  Bo9.  8f  Put.  539. 
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1812:  on  the  day,  when  they  became  bankrupt,  is  mentioned 

j^p'*^  bytheConrt;  who  declare  their  opinion,  that  the  bill, 

PsAss  having  been  remitted,  as  far  as  concerned  the  house 

TowNBKD,  remitting,   before  the  bankruptcy,    and   to  a  creditor, 

Farlst,      cannot  be  recalled  (50). 

DANIBL9 
and  Banks  r 
In  the  Bank-       In  Ex  parte  Rawtan  {51)  the  bills  were  on  all  sides 

mptoy  of  taken  to  be  short  bills;  and,  as  such,  the  assignees  bar- 
BoLDBBo*  jng  no  pretence  for  retaining  them,  your  Lordship  as- 
sumed the  jurisdiction :  but  in  this  case  the  assignees 
do  not  admit,  that  these  are  short  bilk,  or  that  they 
were  remitted  on  a  particular  account;  insisting,  on  the 
contrary,  that  they  were  paid  on  the  general  account :  a 
conclusion,  which,  as  the  clear  result  of  the  books  and 
the  examination  of  the  bankrupts,  the  assignees  con- 
tend they  are  entitled  to  estabUsh  before  a  Jury*  The 
direction  in  a  letter,  inclosing  bills  for  SOOO^,  ''  For 
which  please  to  credit  our  account;  and  note  our 
drafts  upon  you  for  5000/.,**  cannot  possibly  be  repre- 
[  •  S4>  ]  *  sented  as  an  appropriation.  If  the  Country  Bank  had 
failed,  could  it  have  been  contended,  that  these  bills 
were  their  property?  That  can  be  established  only  by- 
showing,  that  they  were  drawn  upon  a  particular  account, 
or  were  appropriated  to  a  particular  purpose. 

Mr.  Hari,  in  reply,  said,  that  the  conclusion,  whether 

these  bills  were  paid  in  as  short  bills,  or  on  a  particular, 

or  a  general,  account,  must  depend  on  the  books,  not  on 

loose  expressions,   falling  from  one  of  the  bankrupts; 

and  that  the  jurisdiction,  which  may  be  assumed  at  the 

party  V  request,  and  was  exercised  in  Ex  parte  Rawtam^^ 

arises  under  the  general  jurisdiction  of  the  Lord  Chan" 

eellor  by  the  Bankrupt  Laws  to  take  Order,  &c.  for  the 

disppsttion  of  the  property. 

The 

(60)  1  B<^  If  Pul.  650.  (61)  I  Rot't  Banh.  Cmm,  16. 


it 
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t        The  Lard  CHANqELLQR.  3812. 

.  .^The  assignees  are  not  only  in  no  faulty  but  have  done       r^T^ 
lextremely  well  in  not  acting  upon  any  judgment  of  their        p^s 
own  out  of  .Court.    As  thi^y  are  to  hold  an  even,  hand     .Townbnp, 
Ibetween  these  petitioners  and  the  general  creditors,  .they      ^arlky, 
properly  insist,  that  the  legal  right  shall  be  sifted  to  ^^^  BanIls: 
the  bottom.    The  objection  to  the  jurisdiction  is  there-   jji  the  Banli- 
fpre  most  fairly  taken.  .  In  the  case.  Ex  parte  Rowtan,     ^f}^^4i^ 
I  thought  I  took  jurisdiction^  upon  consent  of  the  as- 
signees; observing,  that  the  general  notion  is,,  that,  if  a 
party  does  not  come  to  prove,  he  has  nothing  to  do 
with ,  the  Conunission.    My  strong,  persuasion .  at  present 
IS)  that  I  liav,e  jurisdiction*^ 

• 

.As  to  the  general  doctrine  with  reference  to.  bills  re* 
mitted  for  ^cial  purposes,  or  upoi^  a  general  account^  I 
do  not  mean  in  the  least  to  affect  it;  but  in  the  latter 
ease  the  question  will  be,  whe^er  the  remittance^  was 
made  under  circumstancies  and .  the  effect,  of  -  conduct, 
,^ that  would  .prevent  the  application. of  the  general  i^ule.  [  ^35  3 
Where  bills,  remitted  in.  a.  sense  on  the  general  account, 
aie  written  short,  the  facts  of.  writing. them  short  and 
accounts,  transmitted  backward  and  forfi^ard,  in^od/iipe 
a.specialty;  and  the  question  in  all  c^ses  must  be,  whe- 
ther the  facts  form  a  ground  of  distinction,  preventing 
the  application  of  the ,  general  rule,  thatf  where  ^ey  are 
not  remitted  for  a  pi^rticular.purpose,  they.belong,to.the 
bankrupts*  estate.  With  the  view  of  determining  that 
questioa  I  must  look  at  the  affidavits,  the  examination^ 
fnd  the  other  circumstances,  of  this  case* 


Tke  Lord,  Chancbllor. 
.  To  thia  Petition  several  objeeti(Hi8  ^are  taken.    It  was      AprUXUlu 
insisted,  1st,  that  this  is  a  demand,  ^rhich  could  not  be 
enforced  in  any  Court  of  Law  or  Equity ;  as  on  general  .     . 

principles    and    the    nature  of   the  contract   the  relief 
sought  is  not  due  in  any  Court. 
Vol.  XIX.  C  2dly, 
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# 


Peasb, 

Town  END, 

Varlby, 

Danibl, 

•nd  Banks  t 

Itt  the  Bank- 

BoUWROv 


[♦361 


DittmctioD  as 
to  indorsed 
bilb  remitted 
to  a  banker 
for  a  speeial 
purpose,  and 
therefore  on 
his  bankmptcj 
remaining  the 
property  of 
the  remitter, 
snbject  to  the 
lien,  whether 
legal  or  equit- 
able property. 


Sdly,  That,  if  upon  general  principles  and  the  nature 
of  the  ibohtraet  the  relief  sought  may  be  due  at  Law'  or 
in  Equity,  yet,  attending  to  the  efiect  of  bankruptcy; 
and  partioularly  to  the  Statute  of  James  I.  {S2\  these 
bills,  and  the  proceeds  of  such  of  them  to  have  been 
parted  with,  were  so  iii  tke  order  and  dispositioti  of  th# 
bankru]pts,  with  the  consent  of  the  owners,  that,  what- 
ever demand  might  hare  been  sustained  upon  them 
against  the  bankrupts,  had  they  continued  solvent,  no 
demand  can  be  sustained  against  the  assignees. 

8dly,  That,  if  neither  of  these  prepositions  can  b^ 
maintained,  this  is  a  demand^-which  cannot  be  enforced 
*in  this  jurisdiction:  that  the  Lord ChanceUar  in  bank- 
rtiptey  cannot  make  the  Order  required;  and  must  there- 
fore refer  the  parties  either  to  Law  or  Eqidty. 

Among  Judges,  called  t<y  decide  upon  rennttances  io 
bankers,  for  a  general  or  particular  purpose,  the  quea^ 
lion,  whether  the  bills,  if  the  property  of  the  remitters, 
vera  to  be  considered  as  their  legal  or  their  equitable 
pveperty,  has  been  a  subject  of  considerable  diflferenee; 
and  in  Tooke  v.  HolUngwerth  (  08  )  the  three  Judges,  wha 
differed  from  Mr.  Justice  BuUer,  found  it  difficult  tO 
establish,  that  the  bUls  actually  indorsed  were  the  legal 
proper^  of  those,  to  whom  they  were  remitted.  Those 
three  Judges  however  concurring  in  the  opinioh,  that  aii 
action  of  trover  m^ht  be  maintained,  some  of  them  felt 
more  difficulty  upon  the  question,  whether  there  was  tf 
legal  property,  in  respect  of  which  such  action  wouki 
lie,  than  they  had  upon  the  point,  whether  there  was  a 
trust,  to  be  enforced  in  a  C!!ourt  of  Equity  notwithstand- 
ing t)^  bankruptcy.  Mr,  Justice  Butter  6n  that  occasion 
aaid^  wUat  be  fiequently  repeated,  that  there  ought  Ui 

bo 


(52)  Stat.  21  Jam.  I,  c.  19, 


(^3)    5  7Wm    Rep.    %l^ 
^H.Biackf.  501. 
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be  no  difference  between  Courts  of  Law  and  Equity,  1812. 

espedally  upon  bills  of  exchange.    With  great  respect  ^^p^rle 

to  a  man  of   his  understanding,  powers  of  reasoning,  Pbase, 

and  great  quickness  of  intellect,  I  observe,  that  he  erred  Town  end, 

most  in  the  difficulty  he  had  to  perceive  that  difference.  ^ AN«t' 

Upon  that  species  of  mercantile  transaction,  however,  ^^^  Banks  : 

in  which   the  Courts  avow,   that  they  will  struggle  to  .In  the  Bawk- 

make  the  doctrine  of  law  and  equity  the  same,  they  ruptpy  of 
have,  iM>twith8tandittg  the  bills  were  indorsed,  held  in 
many  cases,  that  an  action  will  lie,  the  lien  being  dis- 
charged. 

One  of  the  strongest  grounds,  upon  which  Mr.  Justice  [  37  ] 
SmUer  rested  hjis  opinion  in  that  case,  was,  that  it  must 
be  taken,  as  it  stands  at  the  bankruptcy ;  and  it  being 
admitted,  that  at  the  time  of  die  bankruptcy;  the  paper, 
in  respect  of  which  the  bankrupt  by  the  deposit  had  a 
Ben  at  Law,  was  not  at  all  taken  up,  the  biHs  were,  he 
said,  for  that  reason  the  property  of  the  bankrupt ;  and 
if  the  action  could  not  at  that  moment  be  maintained, 
il  eould  not  under  any  arrangement  by  the  subsequent 
pajrment  of  those  demands,  which  conld  be  made  upon 
the  bankrupts  under  their  acceptance.  The  majority  of 
the  Court  denied  that ;  holding  it  sufficient  by  a  species  . 
of  relation,  which  it  is  very  difficult  to  admit,  that'  the 
paper  was  moved  out  of  the  way  by  the  time  the  action 
was  brought.  That  was  confirmed  in  the  Exchequer 
Chamber ;  and  it  is  said,  that  in  Bent  v.  Putter  ( 54 )  Mr.  Jus- 
tice BuUer  gave  way  a  little  upon  that :  nor  is  it  sur- 
prising, if  with  his  strong  inclination  to  get  over  all  diffi- 
culties in  maintaining  legal  actions,  where  there  was  a 
remedy  in  Equity,  he  did  not  differ  much  from  that  con- 
darion ;  and  I  believe  he  finally  persuaded  himself  to 
hold,  that,  where  there  was  that  remedy,  there  was  a 
remedy  at  Law  also.  At  all  events  Boldero  and  Co.  as 
to  this  bank  do  assert,  that  in  some  sense  these  bills, 

whether 

(54)  5  Term  Rep.  494. 
C2 
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.whetHer  written  shorty  or  not,  were,  while  undue,  the 
property  of  the  remitters ;  and  I  mark  that  circumstance  ; 
as  in  the  other  cases  depending,  upon  the  Petitions  of  the 
other  country  banks,  such  a  character  is  not,  as  in  this 
case,  expressly  given:  whether  it  is  by  implication  is  a 
different  question. 

If  in  this  case  the  just  result  of  judicial  considera- 
tion is,  that  the  bills,  remitted  previously  to  the  bank- 
♦  ruptcy,  were  a  trust  for  the  remitters,  of  necessity 
those,  which  did  not  come  to  hand  until  after  the  bank- 
ruptcy, fall  under  the  same  consideration. 


Distinction 
between  goods 
in  the  hands 
of  a  factor 
and  bills  in 
the  hands  of 
a  banker :  the 
latter,  if  in- 
dorsed, may 
be  pledged  or 
disconnted, 
though  against 
the  faith  of 
the  remit- 
tance; and 
the  remitter 
can  be  only 
a  general  cre- 
ditor. 


The  embarrassments  by  the  sheriff* 's  proceedings  ^iril], 
I  take  it,    be  the  subject  of  arrangement;   and  upon 
all  the  authorities  the  petitioners,  if  they  can  support 
their  demand  for  the  bills  remaining  in  specie  at  the  time 
of  the  bankruptcy,  may  support  it  also  for  the  proceeds 
received  by  the  assignees  from  their  negotiations  of  bills 
in  the  hands  of  the  bankrupts  at  that  tkne^     It  is  on 
the  other  hand  equally  well  settled  in  Colttns  v.  Mar^ 
tin  (55)    and  other  cases,    that,  whatever  may  be  the 
terms,  upon  which  these  bills  were  remitted  to  bankers 
in  town,    if  with  indorsement,    bills    in    the  hands    of 
bankers  differ  so  far  from  goods  in  the  hands    of  a 
fiu^tor,  that  the  bankers  may  pledge  or  discount  the  bills; 
and  the  money  received  upon  them  having  no  ear-mark, 
if  they  are  so  dealt  with  before  the  bankruptcy,  though 
against  the  faith  of  the  agreement,  the  party  can  be  only 
a  general  creditor. 

The  result  of  the  general  affidavit,  proving  the  alle-* 

gations  of  this  Petition,   farther  supported  by  exhibits 

of  a  great  variety  of  accounts  rendered  from  period  to 

period,  is,  that  upon  these  accounts,  as  far  as  they  are  to 

be  considered  upon  the  information  given  by  the  London 

Bank  to  the  Country  Bank,  and  therefore  as  evidence  of 

the 
(65)  1  Boi.  4*  Pui.  548. 
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t!ie  contract  between  the  parties  as  to  the  bills  remittedi  1812. 

the  conclusion  must  be,  that  the  undue  bills  were  in       y^'*^''^ 
some   sense   the  property  of  the  petitioners;   and  the        Pr^^r 
efiect   of  the  accounts,    if  it  is  fair  to  take  the  actual     Townbnd, 
state  of  the  case  from  them,   is,  that  their  dealing  was      Farley, 
♦of  thb  sort;  when  cash  was  received  by  Boldero  and   gndBANits: 
Go.  upon  the  receipt  the  HuU  Bank  was  credited  with    in  the  Bank* 
that  cash  :  they  were  debited  in  the  same  manner,  when       mptcy  of 
payments  were  made;  and  the  interest  account  was  cal-       r  •oo  i* 
culat^d  otily  u^on  the  actual  state  of  the  cash  with  refer-       '*  ^ 

ence'to^jthe  receipts  and  payments;  with  the  exception 
only  of  the  manner  of  making  the  statement  in  the  ac- 
count, .  when  undue  bills  were  dishonoured ;   that,   the 
interest' being  thus  calculated,  there  was  also  a  sum  of 
money  paid  to  Boldero   and  Co.    for    transacting    the 
buflness ;  and  upon  each  account  th^  did  themselves 
represent,   that,  with  regard  to  bills  undue,   they  held 
them  as  in  some  sense  the  property  of  the  petitioners  f 
and  of  the  bills,  which  are  so  represented,  none  were 
ever  brought  into  the  cash  account,  or  considered  as  bills, 
upon  which  interest  was  to  be  calculated,  until  they  be- 
came due ;  and  then  they  were  either  honoured,  or  if 
di^noured,  were  treated  in  a  particular  manner. 

Upon  this  state  of  the  case^  representing  the  contract 
to  be,  that  the  bills,  while  undue,  were  to  be  held  as  the^ 
property  of  the  HuU  Bank,  they  must  be  considered  as 
eidier  their  legal  or  their  equitable  property ;  and  might 
be  recovered  accordingly  either  by  action,  or  by  a  suit 
in  Equity,  upon  the  ground,  toat  the  legal  owner  was  a 
tfustee  for  them ;  and,  if  such  is  the  nature  of  the  con- 
tract, whatever  may  be  the  hardship  on  some  classes  of 
creditors,  legal,  not  moral,  justice  must  prevail. 

In  the  various  cases,  stated  in  Nichols's  affidavit,  that 
Ae  London  Bank  was  in  many  instances  over-drawn,  that 
immediate  credit  was  asked  and  given  primd  facie  in^ 

these 
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1812.  these  letters  upon  bills,  whether  due  or  not  due»  that  ib 

'^"*'    .      many  cases  the  remittances  were  larger  than  the  drafts^ 
Pease         ^"  others  the  drafts  larger  than  the  remittances,  some- 
TowNENB,     *  times  remittances  without  drafts,  and  drafts  without  re- 
FARLsr,       mittances,   and  th^  account  continually  fluctuating,  the 
and  Banks  :   4^^^^^!^  ^f  whether  the  remittances  were  for  a  particu* 
In  Ibe  Bank-   ^  purpose,  or  upon  a  general  account ;  and  upon  that 
iroptoy  of       question  the  correspondence  of  bill  with  bill  and  trans^ 
JiOLDBROt      action  with  transaction  is  evidence,  but  evidence  only^ 
^  ^      according  to  the  circumstances.     This  affidavit  states 

also,  that  the  remittances,  when  received,  were  entered 
in  a  book  to  the  credit  of  the  petitioners,  the  gross 
amount  of  each  day,  whether  bank  notes,  or  bilk^  pay- 
able at  a  day  either  after  date  ot  sight :  but,  entries  in 
banker's  books,  not  proved  to  have  been  communicated 
to  those,  with  whom  they  were  dealing,  are  not  evi* 
'dence  against  them;  but  maybe  evidence  for  them,  if 
the  bankers  did  not  follow  the  directions  to  enter  bilfai 
short,  nor  commimicate  why  they  did  not, 

• 

This  affidavit  proceeds  to  state,  that  in  the  cash  ledger 
all  bills  and  money  paid  were  carried  to  the  credit  of  the 
petitioners  on  the  respective  days,  when  due;  and  they 
were  debited  with  the  amount  of  the  sums  paid  on  their 
account,  and  bills  dishonoured,  with  the  expeqce  of 
protest,  &c.  / 

The  result  is,  that  for  some  purposes,  in  some  books 
of  the  bankrupts,  the  remittances  were  all  entered,  as 
received,  and  the  draft;s,  as  payments  were  made:  but 
those  purposes  could  never  affect  the  HuU  Bank,  unless 
the  fact  of  the  entries  so  made  was  communicated,  and 
they  acquiesced  in  them,  as  made  for  the  purpose  of  de- 
biting and  crediting  them;  and  that  purpose  of  the  bank- 
rupts not  being  communicated,  when  afterwards  in  the 
cash  ledger  they  give  credit  and  debit,  it  is  then,  and 
then  only;  that  it  becomes  an  item  in  account,  of  delijit 

and 
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tad  credit,  in  the  sense  in  which  I  now  spe$k  6f  itt  and^         uit. 
^wbea  I  add  the  fact,  that  they4i»nAnit  the  effect  of  that         "^"^ 
adooont,  chaiging  interest  Upon  it  As  a  d^bit  and  credit       p  ^^^ 
aocouBt,  not  mixing  any  article  as  to  undue  bilk   but    Towhbn  ]>» 
what  has  been  mentionedj  that  must  be  .considered  k^  ex**      FariiKV^ 
planatory  of  all  the  account,  as  it  affects  the  customers ;  ^ad  BiKfcs  i 
and  th^  result,  that  the  bills  undue  were  still  their  pto-  jn  the  BM^ 

ftttj,  jBHist  be  taken  as  die  £sct.  feptoy  of 

BoLtiwD* 

.  The  ^ireumstance  of  the  entry  <>f  a  dishonoured  bill      [  ^  ^^  3 

baa  no  n^ire  eflfect  than  to  bring  forward  the  fact  on 

both  aides  as  to  that  particvlar  billi  and  it  is  impossible 

&Qm  the  iact,  that  a  dishonoured  bill  ii  aQ  treated  in 

that  aceoiintf  to  concludet  that  all  the  undu^ .  bills  are 

lo  be  considered  as  the  property  otBolflefv  and  Co«| 

Ibough  in  every  acoount  they  state^  that,  notwithstanding 

the  ^maimer .  In  which  they  treat  that  dishopoured  billf 

the  undue  bills  axe  the  property  of  tb/e  ffM  Bank. 

The  &ct,  whether  a  bill  was  written  short  or  not,  is 
of  no  importance  whatever.  I£  it  was,  I  take  that  to  be 
evidence,  that  it  was  held  upon  a  trust:  but,  there  may 
be  other  evidence,  proving^  that,  though  not  in  temu 
written  short,  it  was  in  substance  to  be  treated  as  if  it 
was;  that  the  contract  is,  that  the  bankers  shall  bold 
the  bilbi  as  if  they  were  written  short;  and  Ex  parie, 
Daeios  (56),  which  was  cited  m  Briektoaod's  Case  {SI), 
and  aD  the  other  cases  prove,  that  with  regard  to  a  8pe-» 
cial  remittance,  with  a  direction  to  apply  it  to-a  particulat  Special  re- 
purpose,  if  that  letter  is  produced,  to  shew  the  termsi  mittance  to  a 

upon  banker  with 
direction   to 

(M)  1  Atk.  233.  2Ve8.  682.     Vol.  XVII,  426.      1   Ro$e'$  apply  to  a  par- 

(67)  Ex  pane  Rawtan,  aote,     Bank.  Cawf^  15.  ticular   pur- 

pose, however 

the  bill  is  treateil,  whether  written  short,  or  not,  if  kept,  and  dealt 

with,  without  objection  to  the  instructions,  must  in  general  cases  be 

taken  subject  to  them. 
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upon  whieh  that,  remittance  was  received,  in  whatever 
manner  the  banker  treats  the  bill,  whether  he  writes  it 
short  or  not,  if  he  keeps  and  deak  with  it  without  ob- 
jection to  the  instmctions,  he  must  in  general  cases  take 
it  subject  to  them. 

The  bankrupts  certunly  assert  in  their  examinetioD, 
that  they  considered  the  account  of  the  HuU  Bank  as  to 
be  kept  exactly  upon  the  same  principle  as  those  of  the 
other  Banks ;  and  they  all  state,  that  they*  did  consider 
the  remittances  as  being,  not  for  particular  purposes,  btti 
upon  a  general  fluctuating  account;  and  they  state  the 
same  as  to  the  Yeo«f7  Bank.  There  is,  however,  no  one 
instance  of  discounting  the  Hfdl  paper.  I  cannot,  there- 
fore,  draw  that  inference  from  this  general  declaration  of 
the  bankrupts.  The  decision  must  be  upon  their  general 
dealing,  not  upon  their  notion  of  the  result.  The  case 
of  the  HuU  Bank,  therefore,  cannot  be  affected  by  dis- 
count, either  by  direction,  or  with  or  without  permis- 
sfon. 


The  ques,tion  is,  not  merely  between  a  banker  and  hia 
town  or  country  customer,  whether  short  bills  were  in  a 
sense  lent  upon  a  general  fluctuating  account,  or  for  a 
particular  purpose,  but  what  upon  the  whole  was  the  con- 
.tract,  under  which  these  short  bills  were  sent  or  received; 
for,  laying  out  of  the  case  the  Statute  of  Jant^^  (58 ),  if 
the  contract  is  to  debit  and  credit  cash  against  cash^* 
but  that  the  bankrupts  were  to  consider  themselves  as 
agents  of  the  remitters  of  the  bills,  until.received,  those 
bills  are  sent  for  a  particular  purpose  in  that  sense ;  and 
arc  not  to  be  treated  as  items  in  a  general  account,  until 
they  have  been  so  treated  as  to  become  such  according 
to  the  contract;    and  were,  therefore,  in  the  hands  of 

the  bankers  as  agents. 

If 


(58)  SM.  21  Jam.  I,  c.  18,  s.  li. 
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If  I  have '  jurisdiction,  therefore,  the   real  question  181^ 

vixm  -the  whole  evidence  i«,  whether  it  is  satisfactorily  j^T^^rim 

proved,  what  is  the  nature  of  the  contract.    Is  it  proved,  Pbask. 

that  as  between  the  HtM  Bank  and  Boldero  and  Co.  the  Townbnv, 

contract  was  this ;  that  the  latter  were  to  receive  and  pay  Farley, 

drafbi,  hiUs,  and  cash,  m  the  course  of  debit  and  credit,  and  Banks; 

upon  the  foot  of  cash  received  and  paid,  and  to  hold  Inthe  Batil^r 

undue  bOla,  until  they  should  become  due;  when,  if  dis-  roplcj  of 
honoured,  they  were  to-be  treated  in  a  particular  manner; 
and^  if  honoured,  they  were  then  for  the  first  time  dealt 
^rith  as  cash,  to  be  carried  into^  that  debit  and  credit 
account! 

If  that  is  so,  the  bills  must  be  considered  as  the  bilb 
of  the  petitioners,  not  due  at  the  time  of  the  bank- 
ruptcy; and  the  same  consideration,  both  in  fact  and 
law,  must  attach  upon  those  Inlls,  which  were  not  re- 
ceived, until  after  the  bankruptcy.  Giving  all  weight  to 
the  letters,  the  accounts  kept  by  Boldero  and  Co.  •  which 
were  not  sent  to  the  country,  the  uniform  transmission 
of  such  accounts  as  they  did  send  during  a  long  series  of 
years,  whatever  probable  argument  maybe  raised  upon 
the  circumstances,  the  conclusion  appears  to  me  to  be 
safe,  that  on  the  31st  ot  December ^  1811,  Boldero  and 
Co.  asserted,  that  they  had  in  their  hands  so  much, 
undue  biills,  the  property  of  the  Hull  Bank;  and  then 
it  would  be  infinitely  too  much  to  do  away  that  clear 
declaration  of  trust  upon  mere  expressions  occurring  in 
correspondence. 

In  this  way  the  case  of  the  Hull  Bank  might  almost 
safely  be  represented  as  resting  upon  an  express  de- 
claration of  trust,  and  therefore  as  out  of  the  reach  of 
the  difficulties  occurring  in  the  authorities;  but,  suppos- 
ing it  not  an  express  trust,  then,  applying  the  doctrine 
of  Ex  parte  Dumas  and  other  cases,  it  is  clearly  set* 

tied. 
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I81'i.         tied,  that  1l}iIIs,  remitted  on  the  general  account^  if  there 

^^"^^^  is  no  other  evidence  of  contracti  cannot  be  laid  hold  of 

Pbabb        ^  ^^^  ^^  bankruptcy;  but,  if  diey  are  remitted  for  a 

Town  EN  D»     particular  purpode^  they  must  be  applied  to  that  pur- 

Ti^*^*^'       pofte.    This  difficulty,  however,  arises  from  the  nature 

iind  Banks  :    ^^  ^^^  ^^  Exchange,  as  distinguished  from  goods  in  the 

in* the  Bank-   hands  of  a  factor;  who  is  to  sell  on  accouht  of  his  prin- 

Tfiptoy  of       ripal .  the  property, .  therefore,  is  not  in  the  factor :  but 

B'll  'tted  "^  Collins  v.  Martin  (59)  it  is  said,  that  thei  legal  pro- 

to  a  banker  on  P^^  ^  ^^^  ^^^^^  ^^  passed ;  and  the  person,  to  whom 

the  general  ac-  they  are  sent,  may  break    his  faith,    negodating  and 

Goont,  cannot    pledging  them;  yet,  if  he  has  not  negociated  or  pledged 

on  his  bank-    them,  the  bills  in  his  hands  may  be  followed;  and  even 

ruptcy  be  laid  Aeproceedi^:  which  is  going  much  farther* 

hold  of  by  the 

remitter :  if  remitted  for  a  particular  purpose,  they  mast  be  so  ap^ 

plied. 

Dbtinction  between  bills  and  goods  in  the  hands  of  a  factor ;  who 
is  to  sell  on  account  of  his  principal ;  but  the  property  is  not  in  him : 
the  property  in  the  bills  passing ;  so  that  the  person,  to  whom  they 
are  remitted,  may  break  his  faith,  negociaiing  and  pledging  them : 
yet,  if  not  negociated  or  pledged,  the  bills  in  his  hands  way  be 
followed,  and  even  the  proceeds. 

The  case  of  Giles  v.  Perkins {60)  is  strong ;  and  goes 
a  great  way.  The  bills,  though  indorsed,  and  entered 
and  treated  as  cash,  were  held  to  belong  to  the  customer 
.for  a  general  purpose  in  this  sense,  that  they  were  to 
answer  all  the  relations  between  them  as  customer  and 
banker. 

General  right       In  the  ease  of  Bolton  v.  Puller  {61 )  Lord  Chief  Justice 

to  have  bills    Etfre  lays  down  the  general  doctrine,  that  the  customer 
in  a  banker's  j^^^ 

hands  at  his 

bankruptcy  (^)  ^  ^^'  *  ^^^  ^^'  (^0  ^  Bo$.  Sf  Pul.  639. 

restored.   Dif-      (GO)  9  East,  12. 
ficulty  upon 

the  distinction  (in  Bolton  v.  Puller)  not  admitting  that  right  against 
another  house,  with  which  the  costomer  had  not  dealt,  but  com- 
posed of  some  of  the  firm. 
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has    in    general    cases  a  right  Upon  a  bankruptcy  to  181d» 

have  his  billa;   distinguishing  that  case  upon  the  ciis  -JaT^T^ 

cumstances,  very  nice  and  difficult  to  trace,  arising  firom  Pbasb» 

the  fitcty   that  the  lAeetpool  house  drew  upon  that  in  Townbmo, 

Lotidan  j  and  BoUm  dealt  with  the  former.    The  diffl-  Jj JUJ 

culty  arises  Cipon  this,  that  the  persons  in  the  Londbm  ud  Banks  s 

house  being  also  partners  in  the  Liverpool  house,  it  is  la  tha  Bank* 

not  easy  to  maintain,  that  BoUon^  if  he  had  a  right  to  t^^  ^ 
that  paper  against  the  one  house,  ought  not  also  to  have 
it  against  the  x>ther ;  two  of  the  partners  having  notice 
of   the  purpose.     Upon  that  distinction,  however,   die 
Court  held,  that  the  general  doctrine  would  not  apply« 

« 

The  case  of  Tooie  v.  Hollingworth{QZ),  upon  the  light 
guineas,  ia  very  strong.  In  Ex  parte  MaddUon  (68), 
another  case  of  short  bills,  remitted  by  a  Country  Bank  to 
their  correspondent  in  town,  having  also  a  very  impor* 
tant  apjdication,  a  particular  agreement  for  discount^ 
when  overdrawn,  not  being  acted  upon  by  the  town 
bankers,  who,  instead  of  taking  that  mode  of  reimburse* 
ment,  diarged  interest  upon  the  balance,  it  might  have 
been  argued,  that  a  different  agreement  in  fact  being 
substituted  for  the  particular  agreement  for  discount 
expressed  in  terms,  that  agreement  for  discount  was 
not  of  mndi  value ;  but  under  the  general  doctrine  it  is 
an  authority  for  these  petitioners.  The  Order  was  ao* 
cordUng  to  the  prayer  of  the  petition,  that  the  assignees 
^o  within  a  week  pay  the  sums  of  money  admitted  to  have 
been  received  in  respect  of  the  several  bills,  notes,  &c 
mentioned  in  the  petition;  and  deliver  up  the  several 
bills,  &c.  remaining  outstanding. 

I  do 


(62)    5    TefHn    Rtp.    215.      by  the  lord  CAaitce/Zor   from 
2  H,  Black,  501.  the  Secretary's  Book. 

(03)  12th  Nov.  1706,  cited 
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1812. 


&  parte 
Pbase, 

TOWNSND, 

Farlby, 

Daniel; 

and  Banks: 

In  the  Bank- 
inptcj  of 

BOLDERO* 


I  do  not  consider^  whether  these  bills  might  be  reco* 
vered  in  an  action.  If  the  doctrine  of  those  cases  is 
right,  in  which  the  Court  has  struggled  upon  equitable 
principles  to  support  an  action  of  trover,  these  bills  nught 
be  recovered  at  law;  but  there  is  no  doubt  that  they 
might  be  recovered  by  Bill  in  Equity,  unless  the  Sta* 
tttte  of  James  {64!)  interposes;  which  it  is  now  too  late 
to  contend;  as  in  all  cases  of  bills  written  short,  or  sent 
for  a  particular  purpose,  if  the  property  has  been  actually 
transferred,  and  the  bills  are  in  the  hands  of  the  bankers, 
the  public  not  being  able  to  look  at  their  bills  or  books, 
bills  in  such  circumstances  have  always  been  treated  as 
the  goods  of  the  person  remitting,  in  their  hands  upon 
a  trust:  and,  the  trust  accounting  for  the  possession, 
the  Statute  does  not  apply.  In  all  the  cases  the  Statute 
would  have  applied,  had  it  not  been  met  by  this;  that, 
with  the  distinction  of  the  case  of  the  factor,  who  can- 
not pledge,  the  goods  were  the  property  of  another,  held 
upon  a  trust;  and  bills  are  treated  as  goods  in  the 
hands  of  a  factor  with  this  single  distinction,  that,  if 
dealt  with  previously  to  the  bankruptcy,  the  money  can- 
not be  followed ;  as  it  may  be,  if  the  bills  were  dealt  with 
after  the  bankruptcy.  '  Upon  that  distinction,  which, 
however  difficult  it  may  be  to  pursue  all  the  conse- 
quences, is  established  with  reference  to  bills  so  re- 
mitted, in  Ex  parte  Maddison,  they  were  considered  as 
not  being  in  the  possession,  order,  and  disposition  of 
the  bankrupts,  as  owners,  so  as  to  bring  them  within 
the  Statute  (64). 


Assignee  nn-        The  next  consideration  is,  whether  the  Lord  Chanced 

der  a  Commis-  Jq^  in  bankruptcy  has  jurisdiction ;  and,  if  he  has,  whe- 
sion  of  Bank-  ^^^ 

rnptcy  canndt 

maintain  a  Pe-  (64)  Stat  21  Jam.  I,  c.  10,  $.  1 1. 

«    • 

tion  against  a 

person  not  claiming  under  the  Commission. 


CASES  IN  CHANCERY.  47 

t^r   it   shaU  b^  exercised.    I  do  hot  cUsturb  what  is  1812. 
iiniTersally  settled,  that  an  assignee  under  a  Commission  ^J*'^'^ 
of  Bankruptcy  cannot  come  here,  and  call  by  petition  Pease 
upon  a  person  to  appear  here,  who  claims  nothing  under  Townend^ 
the  bankruptcy.     Where,   for  instance,  assignees  have  Fablby, 
presented  a  petition,  caUing  upon  a  person,  alleged  to  ^^  Bank^: 
possess  property  belonging  to  the  bankrupt,  that  party  In  the  Bank- 
claiming  adversely  to  the  Commission,  the  Lord  Chan-  roptcy  of 
eettor,  not  having  jurisdiction,  has  always  left  them  to  *^JKR0. 
bring  an  action,  or  file  a  bill. 

Is  the  case  the.same,  where  the  petitioner  asserts,  that 
the  assignees  have  in  their  possession  property  not  be* 
longing  to  the  bankrupt ;  and  insists,  as  a  creditor,  upon 
his  right  to  have  the  whole  subject  of  dispute  between 
hiin  and  the  bankrupt  determined  in  some  form  ?  It  is 
hftpossible  to  dehy  the  jurisdiction,  if  the  petitioners 
slate,  that  they  are  Upon  the  cash  account  creditors; 
that  they  are  also  10,000/.  in  short  bills  remitted,  of  which 
the  bankrupt  was  a  trustee  for  them ;  and  therefore  the 
assignees  have  no  concern  with  that ;  and,  at  all  events, 
they  are  entitled  to  have  the  opinion  of  the  Court,  whe-* 
iher  they  ar^  to  have  the  bills  delivered  back,  and  are  to 
prove  the  cash  balance,  or  are  to  prove  the  whole.  In 
order  to  ascertain,  whether  they  are  creditors  for  the 
one  or  for  both,  I  must  decide,  indirectly  at  least,  in 
whom  was  the  property  of  the  bills. 

I'shoUld,  however,  hesitate  long,  if  such  a  circ^unist^nce 
-did  not  occur,  before  I  should  pronounce,  that  I  have  no 
jurisdiction;  as,  though  I  took  up  that  opinion  very 
strongly  in  BridkivoocTs  CasCf  I  find  many  instances  of 
the  jurisdiction  exercised,  where  the  appKcation  was 
made  against  assignees;  who  are,  in  a  great  measure, 
under  the  direction  of  the  Lord  Chancellor,  They  are 
not  to  waste  the  estate  in  fruitless  and  idle  litigation. 
♦  Other  persons,  if  they  will  come  inj  must  be  considered      [  *  4S  ] 

as 


48  CASES  IN  CHANCERY: 

18111.  as  submitting  to  the  jurisdiction;   and  the  Court  wi 

^p^^  enforce  its  Order  against  persons  coming  in  without  ne- 

PsASB  cessity4    In  many  instances  the  Court  assumep  the  jurist 

TowNEND,  diction^  not  by  consent,  but  as  belonging  to  it. 
Farlbt, 

■ad  Banks  :       ^y  conclusion,  therefore,  upon  this  case  Is,  Ist,  that 

In  tlie  Bank-   I  have  jurisdiction ;  Sdly,  that  the  Statute  ot  James  does 

FopCey  of       n^i;  ^^ppjy .  ^nd,  Sdly,  that  these  petitioners  are  clearly 

entitled  to  the  relief  they  pray,  subject  to  the  arrange- 
ment as  to  the  extent. 


The  Lord  Chancellor. 
\lih.  In  pronouncing  judgment  upon  the  case  of  the  HmU 
Bank,  J  have  stated  my  opinion  as  to  the  general  princi- 
ples, which  must  govern  the  decision  of  the  question 
presented  by  these  petitions;  and  it  is  not  my  inten^ 
tion  to  repeat  so  much  as  is  applicable  to  this  case; 
which,  as  well  as  those  of  the  York  and  Leeds  Banks, 
want  pne  circumstance,  that  occurred  in  the  case  of  the 
Hull  Bank;  having  some  circumstances,  that  did  not 
occur  in  that  instance ;  and,  with  reference  to  that  dia** 
tinction,  we  must  consider,  how  far  those  circumstances 
bear  upon  each  caae.  The  circumstance  peculiar  Xq 
the  case  of  the  HttU  Bank,  that  does  not  exist  in  the 
others,  is  the  fact  of  a  written  declaration,  that  the 
undue  bills  were  the  property  of  the  HuU  Bank.  It 
must  therefore  be  considered,  whether  there  is  a  neces- 
sary implication,  affording  a  ground  for  the  same  deci- 
sion, as  if  there  was  that  written  declaration;  whether 
the  qircumstances  of  each  case  give  the  same  result  sp 
decisively,  that  they  may  be  safely  determined  upon  the 
same  principle. 

The  next  peculiar  circumstance,  which  is  not  to  b^ 
[  ^49  ]       ^  found  in  the  case  of  the  HuU  Bank,  but  occurs  in  each 

of 
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of  the  otfafer  cases,  in  a  greater  or  less  extent,  is  the         1812. 
permitted  discount  or  negociation  of  undue  bills.    A  ma*       i^T^^L^m 
terial  circumstance  in  all  these  cases  is,   that  Boldero        Pbasb 
and  Co.  were  not  only  bankers,  but  also  agents,  acting     Townbnd; 
for  consideration  as  such.     The  allegation,    that  they      IFarlky, 
were  to  hold  the  UUis  remitted  as  the  property  of  the  ^^^  Banks: 
petitioners,  wiAout  any  authority  to  get  them  discounted.    In  the  Bankr 
or  otlMTwiM  dispaae  thereof,  or  of  the  proceeds,  for  their      n>Pt«y  of 
own  use,  I  must  take  to  mean  without  an  express  autho*-    vff^i  ^f  i,.. 
lity;   as  in  the  case  of  CaUins  v.  Martin  (65),  the  cir*  Jorsemeut  as 
camstance,  tiiat  bills  are  sent  indorsed,  is  stated  as  so  an  authority  to 
far  smonnting  to  an  autiiorily  to  discount,  that  they  may  discount  or 
be  discounted  or  negotiated  eflFbctually  against  the  re*  negociate 
mitter ;  and,  though  much  argument  may  be  raised  upon  ^"^* 
a  special  indorsement,  payable  expressly  to  the  London 
banker,  if  die  usual  purpose  of  so  indorsing  can  be  in- 
ferred, it  is  material,  that,  for  the  safety  of  persons  so 
dealing,  they  should  know  distinctly,  that  the  law  is  so 
settled ;  and,  if  those,  in  whose  hands  paper  with  these 
indorsements  is  placed,  think  proper   to  deal   fraudu- 
Imtiy  with  it,  they  may  deal  effectually  as  against  the 
lemitters. 

The  letter  of  the  Sd  of  January,  acknowledging  the 
receipt  of  one  dated  the  Slst  of  December,  covering  a 
remitlMioe,  '*  which  we  hold  in  reserve,  and  at  your 
"  disposal,"  is  a  doctiment  of  very  considerable  import- 
ance;  a  declaration,  founded  in  common  honesty,  that 
those  bills,  received  under  such  circumstances,  should 
be  held  at  the  disposal  of  the  remitters;  and  may  in 
some,  though  not  a  considerable,  degree  bear,  as  evi- 
dence, upon  the  prior  transactions. 

The  question  upon  this  Petition  of  the  Wakefield  Bank        [  50  ]  ^ 
is,  whether  the  short  and  undue  bills,  thus  sent/  under 
the  circumstances  stated,  previous  to  the  stoppage,  are 

tbe^ 
(66)  1  Bos.  Sf  PuL  648. 
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1812.  die  property  of  the  assignees;  or  were  held,  hy  JBoldefo 

.J'^^''^  And  Co.  as  in  some  sense  the  property  of  the  remitters  9 

PftASE  ^^  which  case  they  must  of  course  be  deUvered  up;  and 

T6WNBNO9  the  proceeds  received  may  be  recovered  from  the  asHg- 

V^ARLBT,  nees;  and  the  question  then  would  be,  whether  jBo/dm^ 

imd  Banks  :  ^"^^  ^^'  ^^^  ^"7  ^^°'  ^°^  ^  yrhat  extent ;  the  general 

In  the  Bank-  principle  being,  that  the  property  so  held  is  subject  by 

raptey  of      mray  of  lien  to  indemnify  them  against  all  the  engage-* 

*     ments  they  are  liable  to  for  the  Country  Bank ;  but  if^ 

as' it  is  now  represented  at  the  Bar,  they  have  paidl  all 

the  demands,  to. which  Boldero  and  Co.  could  be  liable 

on  their  account,  the  petitioners  are  in  the  same  ^tu- 

ation,  as  if  the  bankrupts  at  thjp  time  of  their  bankruptcy 

had  no  demand  upon  those  bills. 

•  . 

The  evidence  of  circumstances  in  the  transactions  of 
these  two  Banks,  does  not  differ  much  from  the .  state- 
ment as  to  the  Hull  Bank.  The  petitioner  Toumend*s 
affidavit  states,  that  Boldero  and  Co.  had  no.  authority  to 
discount,  or  otherwise  dispose  of,  the  bills  01^  the  pro- 
ceeds for  their  own  use,  or  for  any  other  purpose  thaq.to 
be  placed  to  the  account  of  the  petitioners,  when  due ; 
except  that  they  might  have  occasionally  directed  the 
discount  of  some  of  the  bills,  for  the  purpose .  only  of 
reducing  the  cash  balance,  when  it  happened  to  be  over- 
drawn to  a  larger  amount  than  was  convenient;  but  he 
does  not  know  more  than  one  instance. 

The  examination  of  Mr.  Boldero  has  only  one  pas- 
sage, directly  applicable  to  the  Wakejield  Bank,  stating 
the  agreement,  and  that  the  bills  were  remitted  as  items 
of  their  general  account,  not  upon  a  particular  account. 
They  must  be  considered  as  remitted  in  a  sense  upon  a 
[  *  51  ]       *  general  fluctuating  account,  in  the  mode  of  dealing  re- 

_  _  _  I 

presented  with  all  these  banks.  The  Court  must  there- 
fore learn  what  is  meant  by  dealing  upon  a  general,  open^, 
fluctuating  account :  a  description  admitting  more  senses 

than 


CASES  IN  CHANCEI^Y^  &| 

tban  one;   and  is  bound  to  construe  those  words  witk        19 ^!t; 
Teference  to  the  particular  facts  of  each  case;    recol?       '^^^  s^ 
lecting  also^  that  in  some  cases  it  is  admitted  that .  the       PsAaB 
hiDsj  though  the  remittance  was  so  made,  must  be  re-     Town  en n; 
Amied:  for  instance,  those  of  the  Yeovil  Bank,  whose.      ^ablbt. 
aeeount  was  never  overdrawn;  and  so  those  of  the  Hull  ^^  Banks:: 
Bank*     The  true   question  is^  in  what  sense  Bolderq    In  t|ie  Biaik? 
and  Co.  ought  to  have  understood,  and  did  understand.       niptoj  of 
that  these  remittances  were  tnade  upon  a  general,  open, 
fluctuating  account:   words  admitting  an  interpretation 
consistent  with  the  fact,  that  the  undue  bills  were  not 
to  be  their  property;  as  it  is  decisively  proved  they  did 
not  consider  those  of  the  Hull  Bank ;  which  they  ex« 
pressly  asserted  to  be  the  property  of  their  correspond- 
ents.   These  expressions,  therefi>re,  are  consistent  with 
the  supposition,  that,  though  the  bills  were  remitted  upon 
m  general,  open,  fluctuating  account,  they  were  bound  to 
restore  them,  and  not  to  treat  them  as  their  own.    My 
observations  upon  the  case  of  the  Hull  Bank  apply  also 
to  this  and  the  York  and  Leeds  Banks. 


On  the  affidavit  of  the  accountant^  representing,  that^ 
in  this  case  also,  as  in  that  of  the  Hull  Bank,  the  remit- 
tances were  very  short  of  the  drafts,  that  scmietimes  drafts 
were  made  without 'remittances,  and  remittances  without' 
drafts,  and  there  was  no  correspondence  in  amount  be^ 
tween  them,  and  stating  the  mode  of  keeping  the  ac- 
eonnt,  as  with  the  ^utf  Bank,  that  the  bills,  were  carried 
to  the  account  of  the  petitioners  on  the  respective  days 
tbey  became  due,  and  dishonoured  bills  were  carried  to 
their  debit,  with  the  expense  of  protest,  &c.,  I  repeat 
*the  obeervation,  that  the  whole  representation  must  be  [  *5S  ] 
taktti  t<^tber;.and,  supposing  it  proved,  that  the  peti- 
tioners, had  full  knowledge. of  the  manner,  in  which  the 
entries  were. made,  without  which  nothing  is  to  be  in- 
ferred against  them,  upon  all  the  books,  and  the  result 
of  the  whole  of  the  entries,  my  opinion  on  this  case,  as 

Vot.  XIX.      .  J>  on 
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1812.         on  that  of  the  Hull  Bank,  is,  that,  as  between  the  re- 

__^^^^^  mitter  and  the  receiver  the  legal  effect  of  a  short  bill 

Ex  parte  r       •     • 

Pbasb         ^^^^  "^^  depend  on  the  mere  circumstance,   that  it  la 

Town  END,     written  short ;  but  the  true  question  is,  whether  the  bill 

Fablby,      iiag  i^en  treated  as  a  bill,  for  which  credit  was  not  to 

and  Banks:  ^  gi^^n  until  a  future  time:  the  mode  of  dealing  with 

In  the  Bank*  i^  ^au^^  therefore  be  regarded }  and  that  specific  act  of 

raptoyof      writing  short  is  not  necessary.    For  convenience,  they 

*     '     put  down  to  credit  and  debit  in  particular  books  cask, 

bank  notes,  bills  due  or  not  due,  as  so  much  received 

and  receivable:   but  the   fair  effect  of  the  subsequent 

account  drawn  out  in  the  Ledger  ( the  title  of  the  book 

being  immaterial )  is,  that  they  then  give  credit  for  the 

biUs,  as  having  been  received;  and  debit  the  Country. 

Bank  accordingly.    That  must  be  the  effect  upon  the 

accounts  rendered  weekly  and  half-yearly,  which  so  debit 

and  credit  them ;  and  those  accounts  are  frimd  facie 

binding.    This  affidavit  brings  forward  no  fact,  autho* 

rising  me  to  say,  that  the  mode  of  keeping  the  account 

is  inconsistent  with  the  representation  of  the  petitioners. 

as  to  the  manner,  in  which  they  are  substantially  credited 

or  debited* 

We  have  now  the  origin  of  the  connection  between 
these  banks.  The  correspondence,  taking  these  lettey» 
as  forming  the  contract}  has  nothing  to  vary  the  view  I 
have  taken  of  the  question,  and  enabling  me  to  say,  that 
these  bills  ought  not  to  be  returned.  This  case  has  ako 
the  same  speciei  of  primd  facie  evidence  as  the  othev ;» 
[  *53  ]  *the  tetter  calling  for  credit,  and  the  answer  giving  it 
immediately  on  the  transaction  and  receipt  of  tiie  remit- 
tance :  but  that,  though  die  import  primd  facie,  is  ta 
be  explained  by  the  actual  dealings  and  transactions;  and,' 
if  it  appears  by  accounts  rendered,  that  credit  was  nei** 
ther  given  nor  taken,  until  the  bills  were  due,  the  dealing 
must  regulate  the  correspondence ;  which  must  be  under* 
stood  to  import  a  credit  to  be  actually  given  and  takeny 
unless  altered  by  subsequent  transactions. 

The 
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The  examination  is  then  to  be  understood  as  raising  ]819« 

the  facty  that  there  was  a  discount  and  negotiation  of  the       i^^^*""^ 
remitted  bilk  in  some  cases  previously  to  their  being  due,        p« 
not  by  virtue  of  the  authority  conferred  by  the  Law  on     Townbno' 
those,  who  received  them,  but  by  the  permission  of  the      Farlby, 
remitters.     The  affidavit  of  the  petitioner  Townend  states   .nJ^^N  ks  * 
tfie  understanding  Of  the  bankrupts,  (an  important  ad<»   jn  i^^  BtoA* 
mission  upon  the  inquiry  what  was  the  contract)  that      mptey  of 
these  bills  were  to  be  given  back ;  and  that  in  theii     ^'OJ'^bro, 
understanding  this  additional  circumstance  of  discount  in 
1811  did  not  vary  it;  stating  this  &rther  material  circum-« 
stance,  that,  where  a  bill  is  sent  specially  indorsed  to  the 
Lomdon  banker,  it  is  considered  extremely  discreditable 
to  carry  that  into  the  market  for  discount:  as  it  shows 
his  ready  means  to  be  so  &r  exhausted,  that  he  is  obliged 
to  carry  such  bills  to  market,  to  raise  money  on  them^ 
heSoire  they  are  due.    It  is  therefore  more  desirable  ta 
have  bills  indorsed  in  blank*     After  that  particular  in^ 
staoee  of  permitted  discount  to  the  amount  of  5000/. 
another  course  was  taken  by  this  bank :  the  bills  being 
transmitted  to  Ricliordion  /  who  negotiated  them,  c^ry- 
bg  the  money  to  Boldero  and  Co* ;  and  the  account  was 
then  kept  upon  the  footing  of  their  receiving  the  benefit 
of  diat  negotiation. 

The  conclusion  in  &vour  of  this  bank  is,  I  admit,  more        [  ^  ] 
difficult  than  in  the  case  of  the  HaM  Bank :  the  account 
being  transmitted  to  them  with  a  declaration  constantly 
accompanying  it,   that  the  undue  bills  were  their  pro- 
perty ;  the  efiect  of  which,  if  it  could  not  be  reduced, 
was  a  clear,  express,   trust,  excluding  the  doctrine  as 
to  reiyiktance  for  general  or  particular  purposes :  and  I 
could  not  find  circiunstances  shaking  the  effect  of  that. 
express    declaration,   always    accompanying    those    ac- 
counts.    As  here  is  no  such  express  declaration,  I  must, 
consider,  whether  the  circumstances,  independent  of  what 
appears  as  to  discount  and  negotiation,  form  satisfactory 

D  S  evidence 
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%n%         evidence  of  the  relation  of  country  and  town  bankers, 
"^^^^  dealing  as  principal  and  agent ;  that,  although  there  is  no 

Prasr         ^^^^  express  declaration  in  this  instance,  the  \A\I9  are  to 
JowNBND,     he  considered  as  the  property  of  the  country  banker  and 
Farlsy,       principal  in  the  hands  of  the  town  banker  and  agent, 
and  BANks :    '^^^^  ^^7  ai«  to  be  so  considered  appears,   first,  from 
In  iiiQ  Bank-  ^^  books  of  the  bankers  in  town ;  which  are  evidence 
roptcy  of      against  them,  although  not  against  the  country  bankers, 
,pou>SRO.     unless  communicated.  The  result  of  them  is,  that  all,  an- 
tecedent to  sending  the  accounts  into  the  country,  is  mere 
memorandum  for  their  convemence:  but  the  final  dealing 
and  accounts  rendered  prove  to  a  demonstration,  that 
they  would  not  characterize  the  bills  remitted  as  their 
own,  until  the  money  was  actually  received.   It  is  proved, 
farther,  how  the  contract  was  understood  between  them, 
by  the  accounts  sent  to  the  country,  by  the  examina- 
tion of  the  bankrupts,  and  most  substantially  by  the  re- 
markable circumstance,  that,  though  this  paper  without 
permitted  negotiation  and  discount  had  been  so  dealt  with 
before  the  account  rendered  on  the  31st  December,  1811, 
they  had  not  the  confidence  to  state  that  fact.  Why  not,  if 
they  supposed  they  had  a  general  power  to  negotiate  and 
discount?    They  considered  that  act  as  a  breach  of  the 
[  ^  55  ]       ^  confidence  placed  in  them.     Independent  therefore  of 
that    fact    of   negotiation    and    discount  the  necessary 
result  of  the   circumstances  of  this  case  is,  that  these 
biUs  were  the  property  of  the  country-banker  and  prin- 
cipal in  the  hands  of  the  town-banker  and  agent,  paid 
for  his  agency :  a  circumstance,  on  which  I  lay  great 
stress. 

Then  does  the  Statute  of  James  I.  (66)  bear  upon  this 
case  ?  I  have  stated,  that  it  does  not  apply  to  the  other 
case,  in  which  the  circumstance  of  permitted  discount 
does  not  appear:  but  that  in  my  opinion  makes  no 
difierence.     That  discount  of  5000/.  in  January  1811, 

can 

(M)  Stat.  21  Jam.  I.  c.  19.  i.ll. 
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fan  hardly  be  represented  as  permitted;  being  rather 
adopted  afterwards  than  by  antecedent  approbation :  but 
taking  it  so^  that  could  not  authoriase  a  transaction,  to 
which  it  had  no  relation  whatsoever.  If  the  general 
contract  is  not  to  discount  or  negotiate  without  permis- 
skH.,  an  application  b  necessary  in  every  instance.  The 
permission  dierefore,  could  extoid  no  farther  than  to 
sanction  that  transaction:  but  the  other  circumstances 
show,  that  it  was  not  intended  to  go  farther.  The  trans- 
action with  Richardion  proves  strongly,  that  without 
subsequent  permission  they  were  not  to  deal  with  the 
property  themselves.  That  permission  they  did  not  for 
their  own  credit  think  fit  to  ask ;  and  the  concealment 
of  that  trimsaction  goes  the  full  length  of  proving,  that 
they  had  no  general  pemjission  to  discount;  and,  if  there 
had  been  a  general  permission  to  discount  for  particular 
limited  purposes,  a  discount  for  any  pther  purpose 
would  not  be  within  the  permission:  nor  would  what 
remained  undiscounted  for  those  purposes  be  affected 
by  it. 


18m 
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Upon  the  whole  of  this  case,  after  full  consideration 
of  the  authorities  and  facts,  the  relation  of  principal 
and  agent  between  town  and  country  banker,  the  con- 
sideration paid  for  agency,  and  the  particular  circum- 
Utances  of  conduct,  my  opinion  is,  that  the  real  contract 
between  these  parties  Is  as  clearly  demonstrated,  as  it 
was  by  the  written  declaration  in  the  case  of  the  Hull 
Bank;  that  it  is  affected  by  negotiation  and  discount 
only  as  far  as  they  were  actually  sanctioned ;  and  there-, 
fore  bills,  not  so  applied,  remaining  in  specie  at  the 
bankruptcy,  and  the  proceeds  of  those  bills,  are  the 
property,  not  of  the  bankrupts,  but  of  the  Wakefield 
Bank. 


[56] 


The  Lord  Chancellor. 
In  discussing  the  cases  already  disposed  of  I  hsve 
pointed   your    attention    to    the    considerations,    which 

influence 
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1812.         influence  my  judgment  upon  those^    that  remain;  and 
^'^^^^  shall  therefore  confine  myself  to  the  peculiar  circum- 

Pbasb         stances,  as  affording  grounds  for  the  same,  or  a  difierent» 
TowNBNO,     judgment    The  result  of  the  eridence  as  to  the  Yori 
Farlbt,       Bank  is  the  same  as  in  the  other  cases ;  that,  in  whatever 
and  Banks:   ^^y  ^^^  bankrupts  maybe  represented  to  have  entered 
In  ih«  Bank-   into  their  transactions  with  the  York  Bank,  the  accounts 
mptcyof      rendered  to  them  were  the   same  as  to  all  the  other 
Banks;   that  the  expressions  in  correspondence  import 
primd  facie  credit  immediately  craved  and  given:  but 
that  must  be  construed  with  reference,  not  only  to  the 
nature  of  the  subsequent  transactions,  shewing,  in  what 
manner  that  credit  was  really  intended  to  be  asked  and 
given,  but  also  to  the  memorandum,  forming  the  scheme 
of  their  connection,  and  asserting,  in  what  respect  bills 
remitted  are  to  be  considered  effects  in  their  hands. 
It  is  proved  farther,  that  this  bank  never  since  1797  au* 
L     57  J      •  thorized  the  bankrupts  to  raise  money  on  their  account 
by  negotiating  bills,  &c.     In  a  single  instance  bills  to  the 
amount  of  7000/.  were  sent  with  permission  to  discount 
them,   if  necessary;    that  affording  with  the  other  cir- 
cumstances negative  evidence,  very  like  positive  proof, 
'  that  the  other  remittances  were  not  subject  to  such  per* 
mission;    but  were    to    be   held   as  short  bills.     The 
examination  of  the  bankrupts  states  as  to  instances  of 
negotiation,   that  it  took  place  sometimes  without  the 
desire  of  the  York  Bank,  and  sometimes  with  liberty  to 
do  so.   In  very  few  instances  was  the  account  over-drawn ; 
so  that  generally  a  balance  was  held  in  the  hands  of 
Boldero  and  Co. 

This  is  a  case  of  a  banker,  carrying  on  the  business 
of  an  agent  for  his  principal,  receiving  the  advantage  of 
a  salary,  paid  and  allowed  for  conducting  that  business ; 
and  it  is  unnecessary  to  repeat  a  third  time  the  princi- 
ples I  have  twice  stated.  The  remittance  was  upon  a 
general  account  in  a  sense  :  that  is,  between  country  and 

town 
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i^wn  bankers,  dealing  as  principal  end  agent  upon  the  1812, 

lenns,  on  which  they  had  agreed  that  their  contracts  ia  ^"^^"^^ 

those  relations  should  be  regulated;  and  it  is  impossible        Pi£ase 
£rom  the  permission  to  discount  those  bills  for   7000£>,     Town  km  o, 
the  smgle  instance,  in  which  that  permission  was  given      Farlby, 
or  asked,  to  raise  the  inference,  that  Boldero  and  Co.    ^^  Banks* 
had,  beyond  the  legal  .power,  which  they  certainly  had,    la  the  Bank- 
ta  discount  or  pledge,   an  agreed   and    stipulated   au-      ruptcy  of 
Aority  as  between  them    to   discount  the  other   bills. 
Whether  the  permission,  to  the  extent  in  which  it  was 
giveo,  was  used,    does  not  appear:   but  that  very  cir- 
cumstance  is,    connected  with  the  other  facts,   strong 
<md«ice,  that  it  was  not  understood  to  be  given,  where 
it  was  expressed. 

Tlie  consequence  is,  that  the  bills  of  this  bank,  re-  [  ^8  ] 
maining  undue  in  the  hands  of  the  bankrupts,  must  be 
Teturaed ;  and  bills  received  after  the  2d  of  January 
hSL  under  the  same  consideration;  and  from  aD  the 
authorities  it  follows,  that  the  proceeds  of  such  bills 
leeeived  by  the  assignees,  are  money  had  and  received 
fiNT  the  use  of  the  principal :  but  the  London  Bank  must 
be  indemnified  by  the  paper  they  hold  against  their 
acceptances. 

This  case  therefore  is  not  to  be  distinguished  from  that 
of  the  Hull  Bank:  in  which  there  was  that  express 
declaration,  that  the  bills  were  not  their  property. 

In  the  case  of  the  Leeds  and  Thirsk  Bank  the  contest 
is,  not  whether  discount  and  negotiation  took  place  with 
dieir  permission,  but  to  what  extent  for  the  purposes, 
for  which  the  permission  was  given ;  and  with  reference 
to  this  bank  I  intimated,  that,  if  discount  and  negotia- 
tion were  permitted  for  limited  purposes,  and  paper  re-  ^"P®"^*  not  sc- 

mains  in  specie  not  actually  so  applied,  it  would  be  diffi-     *,  ^  *^^ 

-^  ^  1  r       »  under  a  per- 

^"*"'  uiission  to  ne- 
gotiate or  discount  for  limited  purposes,  remains  tlie  property  of  the 
xemitter. 


to 
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cult  to  maintain,  that  such  paper,  not  applied  uhdalr  tliat 
pennission,  is  not  the  property  of  those,  to  whom  it  would 
have  belonged,  if  no  such  permission  had  been  giveil# 
The  result  is,  that,  when  AoMrro  and  Co^  stopped  pay- 
teent,  considering  the  conversion  of  these  bilb  in  the 
hands  of  third  persons  good,  there  is  a  cash  balance  of 
67,0004  in  &vor  of  the  Leeds  B^i  instead  of  S5,0004 
against  them ;  which  is  the  state  of  the  aocount,  exclude* 
ing  the  effect  of  that  negotiation^  In  this  case  thetei- 
fore,  as  in  the  others,  there  is  a  right  to  com^  here  with 
a  direct  prayer  for  liberfy  to  prove  under  the  commia* 
sion:  but  the  Leeds  Bank  having  in  consequence  of  the 
ikilure  of  Boldero  and  Co.  become  bankrupt,  though 
they  had  previously  taken  up  several  (^  the  acceptaooeii 
^  of  Boldero  and  Co.  on  their  account,  this  is  not  a  case^ 
in-  which  there  is  the  same  probability  a&  in  the  others* 
that  by  taking  up  all  those  acceptances  theHB  may  •finally 
be  no  proof  und^  them.  The  case  of  the  Leeds  Bank 
therefore  must  be  considered  with  reference  to  their 
tights,  had  they  continued  solvent,  capable  of  relieving 
Boldero  and  Co.  from  all  the  liability,  under  which  they 
may  have  a  lien,  and  to  the  event  of  the  banknqptcy  of 
ix>th  pwtiesw 


Effect  of  in- 
dorsenent, 
special  or  in 
blank,  as  an 
aathoriiy  to 
pledge  as  well 


This  case  is  distinguished  from  the  others  in  this 
«pectf  that  the  Leeds  Bank  did  authorize  Bojofaro  and 
Co.  to  discount  undue  bills  to  a  certain  extent;  and  that 
discount  appears  from  the  examination  of  the  Bolderof 
to  have  gone  to  a  very  large  extent,  with  the  knowledge 
of  the  Leetls  Bank,  and  directly  by  Boldero  and  Co.,  no^ 
as  in  the  case  of  the  WakefieU  Bank,  through  the  inter» 
vention  of  a  third  person.  This  case,  unless  it  ^can  b^ 
dbtinguished  by  that  circumstance,  is  the  same,  and  :1a 
be  decided  upon  the  same  principles,  as  the  others.  Pei^ 
haps  both  parties  were  ignorant,  that  decisions  would 
have  authorized  J3o/efero  and  Co.  to  .pledge,  as  well  as 

discount 

as  discount 
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&e6uiit,  bUIs  indorsed  to  tiiem  specially  or  in  blank.    1         ui^ 

mention  that;  as  in  a  ri^ional  view  there  is  a  consideraUe      n^^"^^ 

diflference  between  the  legal  power,  and  ihe  <xmtractecl        -p  ^^^ 

er  atipidated  power;  over  paper  sent  by  one  house  Uk     Townbn  n' 

the  other.    When  the  York  Bank  gave  the  permission*  ef      Fablby, 

which  it  does  not  appear  whether  BMero  and  CJo.  availed   -nj  bI*^^^^ 

tfaemsdves,  to  discount  to  the  amount  of  70O0l»,  it  cbiUd    j^  n^^  Bank^ 

not  be  eoBtended,  that  any  inference  arose  from  thati  to      mptoj  of 

other  undue  biHs,  as  to  which  no  such  permission  waa     ^oldero, 

given.     Suppose,  in  the  £rst  week  of  December  181 1 

thejr  bad  .said«  that  in  consideration  of  future  receipt^ 

they  would  relax  so  £v  as  to  permit  discount,  not  to  the 

limited  amount  of  700(M.,  in  that  montht  but  so  much  M 

^  would  enable  Boldero  and  Co.  to  meet  their  wbolo       I  *60]| 

advance  of  cash  in  that  month,  whatever  the  amount 

might  be:   is  it  possible  to  hold«   that,   the  permission 

te  cUscount  being  for  a  sum,  not-  ascertained,  but  to 

be  asosrtained,  when  capable,   the  effect  would  be  dit 

ftrent? 

The  case  of  the  Leeds  Bank  therefore  comes  back  to 
diis.  The  representation  of  the  Bolderos^  that  they  had 
a  power  to  discount,  is  not  denied :  but  it  is  represented 
aa  not  universal,  but  merely  so  as  to  keep  their  advances 
and  receipts  of  cash  equal,  if  thejr  thought  proper  to  do 
so ;  and  my  opinion  even  upon  this  case  is,  that  the 
permission  was  limited  by  the  purpose,  for  which  it  was 
given;  not  to  negotiate  and  discount  for  their  own  be- 
nefit ;  except  as  it  was  in  a  limited  sense  for  the  benefit 
of  diemaelves  and  of  the  Leeds  Bank  also  to  reduce  the 
cash  balance.  Another  visw  of  it  is,  that  what  has  been 
discounted  is  irretrievably  gone,  with  the  exception  of 
what  may  be  recovered  by  proof  under  the  Commissioii. 
If  however  the  contract  gave  them  power  to  discount 
even  for  general  purposes,  and  they  have  not  availed 
themselves  of  that  power,  bills  remaining  undue  are  not 
to  be  diniBidered  th^  jproperty*    They  must  make  thein 

tli^ir    . 
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their  property  in  the  way,  in  which  they  were  permitted 
to  do  so.  In  thb  case  therefore,  though  involved  in 
more  difficulty,  I  think  the  petitioners  are  entitled  to  the 
benefit  of  the  same  principles,  that  governed  my  judg- 
ment in  the  other  cases. 

I  have  considered  all  these  cases  as  bearing  upon  each 
other  with  a  view  to  the  declaration  of  Boldero  and  Co. 
that  they  were  dealing  vrith  all  these  Banks  upon  the 
same  terms.  I  fiilly  approve  the  conduct  of  the  assignees 
m  meeting  this  application  ,at  arm's-length.  Their 
duty  to  the  general  creditors  required  it  I  do  not  leave 
*  the  case  to  a  Court  of  Law ;  being  satisfied,  that  my 
decision  upon  it  is  right:  and  then  it  is  most  material, 
that  these  parties  should  have  their  paper  returned 
promptly  to  them  (67).  As  to  the  hardship  upon  the 
general  creditors,  should  the  consequence  be,  that  there 
is  Nothing  to  divide,  I  must  conclude^  with  Lord  Chief 
Justice  Eyre  ( 68 ),  that  it  b  the  effect  of  the  law  of 
the  Country. 


(67)  It  was  done  before 
the  choice  of  assignees  Ex 
parte  Buchanan^  ITie  Glasgow 
Bankf  post,  201.  See  ante, 
HatiaU  V.  Smithen,  Vol.  XII, 
119.  Ex  parte  Solkn,:^V  III. 
229.    Post,  Ex  parte  Twih- 


goodp  229, 349, 010.  Moore  v. 
Bartkropf  1  Barn.  Sf  Cress,  6. 
Thompson  v.  Giies,  2  Bam.  ^ 
Cress.  422.  Ex  parte  Aiken, 
2  Madd.  192. 

(68)  1  Bos.  ^  Pul  650. 


1812. 
AprU^Sd, 

24/A. 
Constraction 
of  the  Gene- 
ral Order  in 
Bankmptcy 

(29th  JDec.  1806)  that  the  CommiBsion  must  be  sealed  at  the  first 
pnbUc  Seal  after  application  within  four  days  after  the  Docket, 
tboogb  within  less  than  seven  days. 


HYNE,  Ex  parte. 

fya  Thursday  ^e  16th  o(  April  a  docket  was  struck 
for  a  Commission  of  Bankruptoy  $  and  on  the  fol- 
lowing 


Exparie* 
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laming  Mondajf  instructions  were  given  to  have  the  Com*  1819. 

mission  sealed ;  when  the  Clerk  of  the  Solicitor  was  in*  ^^""^^ 

Hynk 
formed  at  the  Bankrupt  Office^  that  the  Commission  would       j^, J^ 

not  be  sealed  until  Tkursday  die  23d ;  though  Tuesday 

Ae  21st  was  the  nekt  publicSeaL    Accordingly  the  Con^ 

mission  was  not  sealed  until  Thursday;  on  which  day  an 

application  was  made  to  the  Lord  Chancellor  for  a  con- 

sCruotkm  of  Lord  ErsUne^s  Order  (  69 )  by  another  ere* 

ditor,  insisting  on  hb  right  to  take  out  a  Commission ; 

Iheotlier  not  having. sealed  his  Commission  at  the  next 

piri>lic  Seal  after  the  docket  was  struck. 


Samuel  Romilfyf  in  support  of  that  application^ 
said,  that  notwithstanding  the  positive  terms  of  the  Or* 
der,  requiring  the  Commission  to  be  ^aled  within  four 
4ays  at  the  then  next  public  Seal,  if  there  is  one  within 
^  seven  daysy  oi^  if  not^  at  a  private  Seal  f^ithin  eight  [  *^  J 
days,  it  is  conceived,  that  the  Order  gives  the  whole 
period :  but  the  plain  interpretation  of  the  Order  is,  not 
diat  the  party  may  at  any  time  within  the  seven  days 
seal  his  Commission,  but  merely  that  he  shall  not  be 
pat  to  the  expense  of  opening  the  Seal,  if  there  is  a 
public  Seal  within  seven  days;  as  he  must,  if  there  is 
not,  within  eight  dayd.  It  is  notorious,  that  there  are 
three  Seals  in  a  week  in  Term,  Tuesday f  Thursday,  and 
Saturday.  The  Office  should  not  exercise  any  discre- 
tion upon  it. 

The  Lord  Chancellor. 
Certainly  not*    Taking  Monday  as  the  fourth  day,  if 
tfiere  are  pubUc  Seals  on  Tuesday  and  Thursday ,   the  , 

words  of  the  Order  mean  Tuesday,  It  does  not  say 
^  at  aqy  public  Seal  within  seven  days,**  but  **  at  the 
*'  then  next  public  Seal ;  *'  which  words,  if  there  are 
two  public  Seals  within    the    period  mentioned,    must 

mean 

(W)  General  Order,  29di  Dec.  1606,  aute,  Vol.  XIII,  207,8. 


f» 
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nean  the  first  day,  on  which  the  Commission  ought  tq 
be  sealed. 

If  that  is  the  true  construction,  it  was  the  business 
of  the  Office  to  take  care^  that  thb  Commission  should 
be  sealed  at  the  next  Seal;  for  upon  the  affidavit  the 
Clerk,  giving  the  directionsj  appears  not  to  have  known, 
at  what  time  it  should  be  sealed,  but  puts  himself  as 
to  that  upon  the  Office ;  who  ought  to  take  care  to  have 
it  sealed  on  the  proper  day :  but  I  fear  the  practice  of 
tiie  Office  is  not  according  to  the  Order. 

It  appears  to  me,  that  those,  who  struck  the  irst 
docket,  are  in  no  fault ;  and  therefore  those,  who  first 
appUed,  ought  to  succeed.  The  best  way  wiD  be, 
to  make  a  declaratory  Order,  declaring,  upon  consider- 
*  ing  this  General  Order,  that  when  a  Commission  is  ap- 
pKed  for  within  the  four  days,  the  ne^t  public  Seal  day 
is  the  day,  on  which  the  Commission  should  be  sealed ) 
though  that  day  is  within  less  than  seven  days. 


1811.  COCHRAN  V.  GRAHAM. 

Nov.  21th. 
Proviso  in  a     J^Y  indentures,  dated  the  18th  of  ilfay,  1785,  reciting 

deed  of  sepa-  that  by  articles  of  the  same  date  it  was  agreed, 

ration,  that  ^j^^ 

the  wife  sur- 
viving shall  be  entitled  to  her  dower  and  thirds  of  all  real  and 
personal  estates,  whereof  the  husband  shall  die  seised  or  possessed, 
constmed,  not  as  a  .covenant  to  leave  her  such  a  portion  of  the 
personal  estate  as  she  would  be  entitled  to  under  the  Statute,  had  . 
he  died  intestate,  but  that  she  should  be  in  the  same  situation  as 
if  not  separate  as  to  dower  and  thirds,  t.  e.  the  actaal  share  by 
the  law  or  custom ;  not  interfering  therefore  with  his  testamentary 
dbposition. 


CASES  IN  CHANCERY/ 

tliat  a  separadon  should  take  place  between  'Jamet 
Yomng  and  Ann^  his  wife ;  that  Young  should  pay  to 
Samuel  Cochran,  her  father,  SOL  per  annum  by  quar- 
terly payments  for  and  during  the  term  of  her  natural 
life;  and  that  Cochran  in  consideration  of  the  differ- 
ences, th^i  existing,  and  of  the  said  annual  payment  of 
SOL  would  take  his  said  daughter  so  far  under  his  pro^ 
tecdon  as  to  be  answerable  to  James  Young,  that  she 
should  be  properly  provided  for  with  meat,  drink,  and 
all  other  necessaries,  in  lieu  of  the  consideration  .so  to  be 
paid  hy  Young,  his  executors,  &c  that  in.  the  deed  of 
separation  there  should  be  a  covenant  by  James  Young, 
that  his  said  wife  should  not  be  subject  to  his  control 
over  her  as  husband ;  and  in  consideration  that  Cochrai^ 
agreed,  that  a  covenant  should  be  introduced  into  the 
deed,  that  he  would  save  harmleiss  and  keep  indemnified 
James  Young  from  any  debt  contracted  by  her  during 
ber  natural  Ufe,  it  was  witnessed,  that  in  pursuance  of 
Ae  said  artides  Jai9ie«yo«ji^  covenanted,  that  he  would 
pay  to  Samuel  Cochran  the  full  sum  of  301.  yearly  dur- 
*ing  the  natural  Ufe  oi  AnnYoung;  that  he  would  per- 
mit her  to  live  separate,  as  if  she  was  a  fhne  sole,  &c. 
and  would  not  control,  molest,  or  disturb  her;  that  he, 
his  executors,  &c.  shall  not  at  any  time  during  the  said 
coverture,  or  at  her  death,  daim  any  of  her  doatfas, 
linen,  &c.  chattels,  or  other  effects,  real  or  personal,  of 
what  nature  or  kind  soever,  whereof,  &c.  she,  or  any 
person  in  trust  for  her,  shall  be  possessed,  interested,  or 
entitled ;  and  that  she  shall  peaceably  have,  hold,  &c. 
die  same  to  and  for  her  sole  and  separate  use,  benefit 
and  disposal  notwithstanding  her  present  coverture,-  as  if 
she  was  a  fime  sole,  &c. ;  and  notwithstanding  her  co- 
verture ma^  sell  and  dispose  of,  devise,  bequeath,  or  give 
away,  by  her  last  will  and  testament  or  otherwise,  all  or 
any  of  the  estate  and  effects  real  and  personal  in  the 
same  manner  as  if  she  were  a  fime  sole ;  and  that  he 
diall  make  and  do  all  such  acts,  &c.   to  convey,   as* 

sign. 


9^ 


181S. 


Cochran 

V, 

6raham» 
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tngtiy  &c«  unto  the  said  AnnYoung,  her  heirs,  executors^ 
administrators,  or  assigns,  such  real  and  personal  estate, 
goods,  chattels,  and  effects,  as  aforesaid,  and  to  enable 
her  and  them  to  have,  hold,  &c.  the  same  and  every 
part  thereof  to  and  for  her  and  their  own  separate  use 
and  benefit,  notwithstanding  her  said  coverture,  as  if 
she  was  a  fSme  solef  and  Cochran  covenanted  to  find 
her  in  meat  and  other  necessaries  during  her  life,  and 
during  the  separation,  and  the  performance  of  the  cove* 
Hants,  &c.  hy  JamesYaungf  to  keep  him,  his  heirs,  &c« 
indemnified  from  all  debts  she  might  contract,  and  all 
naintenanoe,  which  she  might  claim  from  him  or  bis' 
estates  real  or  personal  during  the  continuance  of  such 
separation* 


[•66] 
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The  deed  concluded  with  the  following  proviso : 
"  Provided  always  nevertheless,  and  it  is  hereby  agreed- 
and  imderstood  by  aO  die  parties  to  these  presents, 
^tbat  in  case  the  uaid  AimYowtg  shall  survive  her  said 
husband  and  they  shall  at  that  time  be  living  separate 
and  apart  from  each  otiier  according  to  the  true  intent 
and  meaning  of  these  presents  that  she  the.  said  Atm 
Yamng  shall  be  entided  to  receive  her  dower  and  thirds 
of  all  the  real  and  personal  estates  whatsoever  whereof 
the  miiJamesYoung  shall  die  sebed  or  possessed  of 
during  die  siud  coverture  as  aforesaid  any  thing  herein 
contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing.** 


James  and  Atm  Young,  having  no  children,  continued; 
to  live  separate  until  the  death  ot  James;  who  by  his  Will, 
dated  the  29th  oi  December,  1810,  gave  Ann  Young  one 
shilling  only ;  and,  disposing  of  the  whole  of  his  personal 
estate,  appointed  the  Defendants  his  executors. 


The  Bill,  filed  by  Ann  Young  and  the  executor  of  Sa- 
muel Cochran,  tlie  trustee  in  the  deed  prayed  that  the 

Plaintiff 
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Fhantiff  Ami  Young  may  be  declared  entitled  for  her'  1812. 
own  benefit  to  one-third  of  the  personal  estate,  of  ^  "^''^ 
which  James  Young  died  possessed.  ^^ 


Mr.  Martin  and  Mr.  Wing  field,  for  the  Plaintiffs: 
Sir  Samuel  Romilljf  and  Mr.  Agar,  for  the  Deien- 
dants. 


Oraram, 


The  Lord  Chancellor. 
The  articles,  which  this  I>eed  was  to  carry  into  exe' 
eiitioii»  are  not  produced,  and  are  said  to  be  lost  I 
nmst  therefore  construe  the  Deed^  as  well  as  I  can,  firom 
its  contents,  and  the  recitals  of  the  articles,  which  it 
eontauis.  As  far  as  they  are  recited,  there  is  reaison  to 
coigecture,  that  more  would  appear,  if  they  were  pro- 
educed;  as  the  Deed  goes  much  farther  in  covenant  than  [  ^  ^  ] 
any  of  the  provisions  mentioned  in  the  recitals  of  the 
articles  upon  the  face  of  the  Deed.  To  support  the  claim 
of  die  widow  the  condudin^  ifords  must  be  raised 
up  to  a  ooveuant  to  leave  her  such  a  portion  of  the 
personal  estate  as  she  would  be  entitled  to  under  the 
Statute  of  Distributions  (70),  if  he  bad  died  intestate* 
There  is  no  other  way  of  maintaining  her  claim.  When 
Mr.  Wing  field  stated  the  difference  between  thirds  and 
the  moiety,  to  which  she  would  have  been  entitled  in  the 
event  of  no  children,  he  must  have  felt  the  difficulty  of 
raising  this  part  of  the  Deed  into  such  a  covenant  as  I 
have  mentioned ;  as  her  claim  in  that,  event  would  have 
been  to  a  moiety :  and  it  would  have  shifted  according  to 
the  chanse  of  his  domiciL  If  this  could  be  so  consi- 
dered  »^h  .  covenant,  tbe  party  may  spend  afl  hi.  1""  -  PorUo* 

substance,  «f*'»P«™»"' 
estate,  as  upon 

(70)  Stat.  22  &  23  Ch.  II,  c.  10.  •"  intesUey, 

does  not  pre-' 

vent  the  cova- 

nantcr*s  expending  the  whole ;    or  admit  his  reserving  part  for  bit 

own,  benefit,  nor  consequently  vesting  it  in  land. 


Covenant  io 


^ 


181 8« 


Cochran 

V. 

Gkaham. 
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subfitance,  but  cannot  reserve  to  himself  any  part  for  his' 
own  benefit,   that  is  subject  to  the  covenant;   and.it 
would  follow,   that   he   could   not   lay  it  out  in  land» 
That  I  take  to  be  tlie  result  of  all  these  cases  (71  )• 


1*67] 


The  question  is,  whether  it  was  not  the  notion  of  aH 
these  parties,  that,  unless  they  protested  against  such  an 
inference,  the  understanding  of  the  law  would  be,  that, 
whether  she  was  entitled  to  dower  or  thirds,  or  not,  she 
would  not  take  what  she  would,  if  living  with  hinu  The 
word  ''  thirds  **  in  such  a  covenant  must  be  interpreted 
the  actual  share,  whatever  it  may  be,  by  the  common- 
law  or  the  custom.  The  meaning  of  this  clause  there* 
fore  is  no  more  than  that,  Uving  separate,  she  should  stand 
^  precbely  in  the  same  situation,  as  if  not  living  separate, 
with  regard  to  dower  and  thirds;  and  that  could  not 
interfere  with  his  testamentary  disposition  (72). 


(71)    See  ante,    Lewii    v.     V,  202,  and  the  note,  276. 
Mmdocki,  Vol.    XVI  r,    48.         (72)  See  JFbrlciciie  v.  ffe^- 
VIII,  150.  Bandail  v.  Willi$.     nak,  the  next  case. 


Rolls. 

1812. 
April  2Sd^ 

Mih. 
Father  under 
covenant  for 
an  equal  di- 
vision at  his 
death  of  all 

the  property  he  should  die  seised  or  possessed  of  between  his  two 
daaghters  or  their  families,  thoagh  he  retains  the  power  of  free  dis- 
position by  act  in  his  life,  cannot  defeat  the  covenant  by  a  dispo- 
^tion  in  effect  testamentary ;  -as  by  reserving  to  himself  an  interest 
for  life. 


FORTESCUE  r.  HENNAH. 

"D  Y  indentures,    previous  to  the  marriage  of  Jenmy 

Forteseue  and  WiUiam  Lang  Troise,  dated  the  Slst 

of  December  1779,  reciting,  that  it  had  been  agreed,  thai 

WilUam 
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WiUmm  htmg  Trasse  axid'lFenny  Fartescue  should  at  the 
Ibaae  of  the  death  of  Robert  Hickes,  hisr  father,  have 
tad '  enjoy  one  full  moiety  of  and  in  all  such  real  and 
personal  estate  as  the  said  Robert  Hiekes  should  die  seised 
O^  possessed  of,  or  as  any  person  or  persons  should  at 
ike  time  of  die  death  of  the  said  Robert  Hickts  be 
•eised  or  possessed  of  in  trust  for  him,  except  as  after* 
meoAooftd,  it  was  witnessed,  that  Robert  Hiekes  in  con^- 
liderathm  >of  tibe  intended  marriage,  and  for  the  farther 
advancement  in  jnarriage  to.  Jenny  Forteseue, '  and  in 
Older  that  William  Long  Trosse  and  his  intended  wife 
and  thdr  issue  shrald  at  the  time  of  the  death  of  Ro^ 
heri  Hiekes  have  and  enjoy  ^one  full  moiety  of  his  estate 
and  eflSiets  in  such  manner  as  is  thereinafter  mentioned^ 
did  limreby  for  himself,  his  heirs,  executors,  and  admi- 
niatraten,  covenant,  promise,  •  and  agree,  to '  and  with 
Jamee  Qla^ford  and  JameeGaboman^  their  exectitors, 
&C.,  that  from  and  immediately  afler  the  death  of  the 
said  Robert  Hiehee^  the  heirs,  executors,  and  adminis- 
Iralors  of  die  «aid  Robert  Hiekes  should  respectively 
stand  and  be  seised  and  possessed  of  all  such  real  and 
personal  estate  of  the  said  Robert  Hiekes  as  he  should 
^die  seised  or  possessed  of,  or  as  any  other  person  should 
at  die  time  of  the  death  of -the  said  Robert  Hiekes  be 
seised  or  possessed  of  for  his  use,  or  in  trust  for  him,  to 
die  use  of  them  Glassford  and  Gaboman,  their,  heirs^ 
executors,  and  administrators,  in  trusty  subject  as  to  part 
to  a  provision  for  his  wife  for  her  Hfe,  ■  and  subject  to  a 
deduction  of  the  portion,  paid  on  the  marrii^,  and  .th4 
diflSsrence  in  value  .of  some  premises,  in  case  EUxabeth 
Hiekes,  the  other  daughter  of  Robert  Hiekes^  should 
not  have  been  advanced  to  that  amount,  that  from  and 
immediately  after  his  death  two  persons  should  be  elect-^ 
ed;  one  by  Trosse  and  his  wife,  or  the  survivor,  or  in. 
case  of  their  deaths  by  all  and  every  their  child  and. 
children,  and  the  other  by  Elizabeth  Hiekes^  and  her: 
husband,  in  case  she  should  be  tlien  married,  or  such 
Vol.  XIX.  E  other 


1B12. 
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other  person  as  Robert  Hiekes  should  by  Deed  or  Will 
appoint;  who  should  make  a  division  of  all  the  residue 
of  such  estate  and  effects  into  two  equal  parts;  fior 
which  the  two  families  were  to  draw  lots :  the  share  of 
the  Trapse  family  to  be  settled  in  trust  for  them,  as 
therein  mentioned ;  and  that  g£  Elizabeth  Hides  accord<» 
ing  to  the  appointment  of  Robert  Hiekes  by  Deed  or 
Will ;  and,  in  de&ult  of  appointment,  to  Elizabeth,  her 
heirs,  executors,  &c.  if  she  should  surrive  her  jGitlieri 
if  noty  to  him,  his  heirs,  executors,  &e. 

Mr.  Ttosse  died  in  1781,  leaving  his  wife  sunrivingt 
and  the  Plaintiff  EUstabeth  Fortescue^  his  only  child  bj 
tbe  marriage.  His  widow  afterwards  married  the  De* 
fendant  George  Forteseue,  by  whom  she  had  an  in&nt 
son.  EUzabeth  Hiekes  in  1800  married  William  Spieer^ 
and  died  in  December  1808,  leaving  her  husband  and 
three  daughters  surviving. 


Robert  Hiekes^  who  survived  his  wife,  by  his  Will, 
[  ^  69  ]  e  dated  the  1st  of  Julffy  1808,  reciting  the  settlement^  and 
that  he  had  on  the  marriage  of  Elizabeth  Spicer  trans- 
ferred to  her  husband  1800/L  three  per  cent.  Consolidated 
Annuities,  which  was  equivalent  to  the  sum  of  lOOOJL, 
given  as  a  portion  to  Trosse  with  the  testator's  other 
daughter;  and  reciting,  that  it  was  his  intention,  that 
aH  hb  real  and  personal  estate  and  effects,  which  he 
lAoald  die  srised  or  possessed  of,  should  be  equally 
shared  by  his  said  daughters  or  their  families,  as  aftennen^ 
tioned,  he  gave,  devised,  and  bequeathed  one  undivided 
moiety  or  half-part  of  aU  such  bis  real  and  personal 
estate  for  the  use  of  the  same  persons,  upon  the  same 
uses  and  trusts,  &c.  as  were  declared  concerning  the 
moiety  of  his  property,  settled  on  his  daughter  Trosse 
and  her  issue ;  and  as  to  that  moiety  of  his  real  or  per* 
sonal  estate,  of  which  he  should  die  seised  or  possessed^ 
or  be  entitled  to  in  rever^on,  aforesaid,  or  otherwise^ 

which 
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y^ich  by  til^  ssid  settlsi^eat  is  dir^te4  to  h§  convey- 
e^l^  &€t  iiceording  to  bia  appointment,  b^  g^ve  and  ap- 
poinftecl  the  aaine  to  Hennah  an4  Gkibb  upon  thp 
tniat^  &«.  after  declared;  yiz*  tp  tbe  use  of  fVHUam 
S(fiUter  for  lifn  ^itl^Qut  impciacbinent  of  w^t^  j  ^d  aftfi^ 
Iw  de^ea^e  |;o  fHi^qfteih  fSpifier  in  tbp  ^ine  manner  | 
im4  4ltor  tiii^  i^^cpasf!  fif  tibe  suFvivQjr  to  t^e}r  children, 
eq[«aUy ;  apj  in  .default  pf  c)ii)dF^n  to  tbe  beirSj^  execu* 
tors,  &c.  of  EJktok^ih  Spieer;  ^itb  a  provisOj  that  il^ 
shall  be  lawful  for  bis  trustees  and  executors,  as  soon  as 
can  be  after  his  deqease  to  make  an  equ^I  pfortitioa  or 
division  of  all  his  real  and  personal  estates;  that  lota 
be  dnwD  aecQsding  to  the  settlement;  and  that  neither 
of  hia  said  daughters  claim  ^  greater  share  of  his  said 
pxopertf  than  the  other  by  reason  of  her  life  b^g 
upon  either  of  his  Ducby  estates.  The  testator  died  in 
18Q9. 


00 


1812. 
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Hbnnah. 
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The  Bill  prayed  a  discovery  of  the  dispositions,  mdde 
by  Hides  fi>r  the  benefit  of  the  Defendants ;  and  that 
die  several  deeds  may  be  delivered  up;  and  that  the 
property,  intended  tp  be  vested  in  the  Defendants,  may 
be  declared  to  be  vested  in  them  upon  the  uses  of  the 
settlement. 


[70] 


The  ap^wer  admitted  several  deedS|  in  July,  after  the 
date  of  thje  Will,  and  August  and  November  1808,  de- 
fJaring  the  trusts  of  various  funds,  part  of  the  testator's 
property,  transferred  to  Hennah  and  Glabb,  for  the 
^imilies  of  Spicer^  and  of  Jenny  Fortescue,  who  had 
been  the  widow  of  Trosse ;  with  a  previous  interest  for 
fi^  tp  Robert  Hickes  himself,  except  in  one  instance* 

Mr.  Hart  and  Mr.  Merivale  for  the  Plidntiffs,  and 
Mr.  Courienay  for  the  Defendants  in  the  same  interest, 
contended  uppn  the  autbprity  of  Randall  v.  Willis  (73), 

Jones 

(73)  Ante,  Vol.  V,  262 ;  fee  the  note,  276. 

Eg 
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Jonen  v.  Martin  (74),  and  Z^tm  v.  Madocks  (75),  that  aQ 
these  deeds,  except  one,  were  a  fraud  upon  die  covenant 
in  the  settlement ;  that  according  to  the  principles,  esta^- 
blished  by  those  cases,  a  father  under  such  a  covenant, 
though  he  has  the  Hberty  of  disposition  during  his  life^ 
cannot  stipulate  for  his  own  benefit;  and,  reserving  an 
interest  for  his  own  life,  mi&e  an  unequal  distribution,  in 
effect,  though  not  in  form,  testamentary*  If  he  will  be 
partial,  he  must  be  partial  against  himself. 

Sir  Samuel  Romiliy  and  Mr.  Wear^  for  the  other  De-» 
fendants,  distinguished  the  case  fit>m  those  cited,  upon 
^  an  engagement  to  settle  the  whole  personal  estate :  this 
being  confined  to  what  he,  or  any  person  in  trust  for 
him,  should  be  seised  or  possessed  of  at  the  time  of 
his  death :  and  the  funds  being  absolutely,  and  bond 
fide  transferred  to  other  persons,  were  put  completdy 
out  of  his  power;  though  an  interest  is  reserved  by 
a  declaration  of  trust  for  himself  for  life.  The  case 
of  Jones  V.  Martin  proceeded  upon  the  ground  of  a 
trust  for  the  father;  proved,  not  by  the  mere  re- 
servation of  the  dividends  for  life,  but  by  the  other 
evidence. 


l^he  Master  of  the  Rolls. 
April  VI tk.        Robert  Hides  having   covenanted,    that    his   eldest 

daughter  and  her  first  husband,  and  her  children  by 
him,  should  at  the  death  of  Robert  Hickes  have  a  full 
moiety  of  all  the  real  and  personal  estate,  of  which  he 
should  die  seised  or  possessed,  it  is  clear,  that  he  could 
not  defeat  the  effect  of  that  covenant  by  any  testamentary 
act.  The  question  is,  whether  he  could  defeat  it  by 
acts,  which,  though  not  strictly  testamentary,  were  not 

to 


(74)  3  Anstr.  882.    Ante,      XVII,  48.     Cochran  v.  GTra- 
Vol.  V,  266,  ji.  Aam,  the  preceding  case. 

(76)  Ante,  Vol.  VIII,  160. 


CASES  IN  CHANCERY.  71 

to  take  effect  untO  after  his  death.    It  is  evident^  that         .1812. 
such  a  covenant  has  little  value,  if  its  effect  is  to  de-    -^  "^""^^ 

FORTESCUE 

pend  on  the  form  of  the  instrument.    Against  a  dimi-  i,, 

nation  of  his  property  by  absolute  gift  during  his  life-      Hennah. 

titne,  his  own  interest  and  convenience  form  a  pretty 

good  security :  not  so,  where  without  any  diminution  of 

his   own  enjojrment  he  exercises  a  merely  posthumous 

bounty,  though  by  an  irrevocable  instrument.    It  seems 

to  mei*  that*  the  spirit    of  such  a  covenant  requires^ 

that    every  disposition    should   be  Excluded,  which  is 

in  its   effect  testamentary,   though  not  such  in  point 

of  form* 

»  ', 

r  m 

The  custom  of  London^  like  a  covenant  of  this  dcr        [  72  ] 
scription,    attaches   only  upon  the  property,  which  the    The  Castom 
freeman  has  at  his  death.     During  his  life  he  has  full  o(  London  at- 
Gberty  to  dispose  of  his  personal  property  in  any  man-  ^^"•*  ®°v  ^^ 
ner  he  thinks  fit :  yet  it  has  been  held,  that  a  dispo-    « ^  ^^^    ^ 
Moh  by  a  freeman,   that  is  not  to   take   effect '  until  i^^  ^^  j^ 
after  his  death,  though  by  an  irrevocable  instrument^  death:  but  a 
is  a  fraud  Upon   the  custom.      Thus  in  the  case  of  disposition. 
Bowers  r.  Fairbeard  (76)  a  judgment,  acknowledged  by  not  to  take 
a  freeman  to  secure  to  the  mother  of  illegitimate  chil-  «ff«ct  until 
drte  by  bun  die  payment  of  600/.  within  three  months  »^tor^w  death, 

after   his  death,   was  held  not  to  be  available  against  .  , , 

'         ,  ,  ^  irrevocable 

the  wife's  customary  right  So,  in  Turner  v,  Jennings {T7)  ingtniment  is 
an  assignment  by  a  freeman  of  London  by  deed  of  the  g  fraud  upon 
greatest  part  of  his  personal  estate  in  trust  for  himself  the  Custom, 
fcr  life,  and  then  for  his  grand-children,  was  held  a  fraud 
upon  the  custom. 

The  case  oi  Jones  v.  Martin  {^i)  is  certainly  one  of  an 
intended  fraud  upon  the  covenant.  That  was  shown  by 
other  circumstances  besides  that  of  the  reservation  of 

the 

(76)  2  Vem.  202.  *  (7B)  Ante,  Vol.  V.  266,  n. 

(77)  2  Vem.  612, 685. 
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the  dividends  by  the  father  during  his  life;  and  those 
other  circiimstances  were  of  course  noticed^  and  relied 
on  in  the  judgment :  but  I  do  collect  from  the  note  ef 
Lord  Rossfyn's  speech,  that  the  latter  drcumsttinoe,  the 
reservation  of  the  dividends^  #ould  of  itself  have  befen  ooil^ 
iidered  sufficient ;  and  that  in  his  conception  a  fadier,  who 
after  entering  into  such  a  covenant,  means  to  give  wnf 
preferenice,  must  give  it  against  hhnself,  and  not  make  4 
mere  reversionary  gift  $  and  it  is  evident,  4om  what  ia 
iaid  in  the  case  of  L^wis  v.  Madoeks{79)  by  the  preaeilt 
Lard  ChaneeUor^  who  Was  Counsel  in  Janes  v.  Martim^ 
^that  he  understood  the  judgment  of  the  House  of 
Lords  to  have  gone  that  fiill  length ;  and  I  concur  with 
Lord  Rosslytk  in  thinking,  that  if  the  fother  Ineana  to  be 
partial,  and  will  ^ve  a  pi^ference,  ''  he  must  give  against 
^  himself;  and  not  ntake  a  mere  reversioinary  g&*  H^ 
^*  should  immediately  feel  himself  so  much  the  poorer  fivr 
his  gift  If  he  is  willing  to  suffetr  that,  let  hun  thea 
yield  to  the  impulse  of  his  partiality :  but,  if  a  fiither 
**  may  efibct  his  purpose  by  any  thing  riiort  of  dus,** 
that  iS)  by  atiy  thing  sbort  of  an  immediate  absolute 
gift  in  his  life,  <'  it  will  fUmish  perpetual  op'pertunily 
for  Bubterfiige  and  scheme  to  defeat  attd  disappoint 
these  covenants;  which  ought  to  be  nloSI  honorably 
**  observed," 


€t 


it 


€€ 


tl 


Therefore  all  the  sums  in  the  ptebdii^  imnioned,  of 
which  Robert  Hides  reserved  the  Hfb  interest  to  him- 
self, are  for  the  purposes  of  this  covenant  to  be  consi- 
dered as  part  of  the  personal  property  which*  he  pos^ 
sessed  at  the  time  of  his  death. 


(79)  Ante,  Vol.  VIII,  160,    XVII,  48. 
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21th. 
.  jgARAH  MARWOOD  byherWffl^  devised  to  trus-    lUsidaary 

tecs  aU  her  messuages,  lands,  &c.  and  all  her  monies  ^""^  ^3  ^^ 
and  effects,  whatsoever  and  wheresoever,  to  hold  to  th^m,  ^®  •PPv  "*® 
llidr  heirs,  executors^  adnunistrators,  and  assigns ;  upon  ^      .       Y 
the  following  trusts,  snl^ect  to  her  debts,  legacies,  &c. :  ^^^»^  iiig  nfe 
^  to  i^ply  the  residue   of  the  cents  and  profits  of  my  i^nd 

**  estates  and  effects  tfor  my  son  during  his  *life;  and  '-        -'  after* 
"  afterwards  for  the  heirs  of  bis  body,  if  any  \  and  in  wards  for  the 
**  de&ult  of  such  issue  then  in  trust  for  my  grandson  "®^"  ^*  *^** 
•*  James  Marwood  Elion,  his  heirs,  executors^  and  ad-    ^^.'     f  ^^\ 
<<  mimstrators,  according  to  my  right  and  interest  therein :    ^       .  . 
*'  provided  always    that^   if  either  of  my  children    or  ^y^^  ^^  estate 
^  grand-children  shall   attempt  to  hinder  ,my  son  from  tail  in  the  real 
**  residing  in  my  house  at  AvUhays  aforesaid,  or  from  estate :  and 
*'  being  jnalntained  in  his  present  way  of  life,  that  the  ^he  absolute 
**  amuiity  or  annuities   by  this  my  Will  j^ven  to  him,  interest  m  the 
"  her,    or  them,   shall   cease  and   be  void    from   that  P®"®*^  • 


t€ 


The  tastatrix  at  her  decease  left  James  Thomas  Be- 
nedietus  Manoood  her  only  son  and  heir  at  law ;  who 
died  in  1811  unmarried  and  without  issue ;  leaving  three 
Msters  surviving ;  who  with  James  Marwood  Elton,  the 
gnndsouj  named  in  the  Will,  were  the  co-heirs  at  law ; 
and  one  of  the  sisters  took  out  administration  to  her 
brother. 

The  Bin,  filed  by  James  Marwood  EUon  prayed,  that 
the  Will  maybe  established;  and  a  declarafion,  that  the 
Plaintiff  is  absolutely  entitled  to  the  residue  of  the  per- 
sonal estate,  and  that  the  freehold  and  copyhold  estates 
may  be  conveyed  and    surrendered,  and  the  leasehold 

estates  assigned  to  him,  &c. 

Sir 
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Sir  Samuel  Romilly,  Mr.  Hart,  Mr.  RoupeU^  and 
Mr.  Preston,  for  the  Plaintiff. 
The  rule,  that  words  may  receive  different  construc- 
tions in  the  same  Will,  and  give  different  interests,  ac-* 
cordingly  as.  they  are  applied  to  estates  of  a  different 
species,  real  or  personal,  was  established  by  Forth  v. 
^  Chapman  ( 80 ) ;  and  that  distinction,  though  treated 
with  much  dbapprobation  by  Lord  Kenyon  in  Porter  ▼• 
Bradley {S\ ),  and  Roe  on  the  Demise  of  Sheers  v.  Jef- 
fery  (82),  and  not  adopted  in  the  decision  of  Daveniry 
T.  Daventry  (  83 ),  has  been  since  confirmed,  particularly 
by  the  Lord  Chancellor  in  Crooke  f .  DeVandes{S4f) ;  and 
is  not  now  disputed.  In  many  other  cases  a  doable 
construction  of  the  same  words  takes  place  without  any 
doubt ;  as,  if  land  and  money  are  given  generally,  with- 
out any  limitation,  the  absolute  interest  passes  in  the 
one;  and  an  estate  for  life  only  in  the  other. 


There  is  no  case  upon  words  precisely  similar  to 
these:  but  the  interest  depends  always  on  the  intention; 
and  no  particular  form  of  words  is  necessary.  Where 
the  intention  appears  clearly  to  give  personal  property 
over,  if  there  is  no  issue  living  at  the  death  of  the  first 
taker,  that  intention  shall  take  effect.  The  limitation 
after  the  life  of  the  son  to  the  heirs  of  his  body,  if  any^ 
must  be  construed,  if  there  shall  be  any  then,  when  the 
Ufe  estate  has  ceased ;  and  the  farther  limitation  in  de- 
fault of  such  issue  must  be  confined  to  issue  at  that 
particular  time;  and  there  is  no  occasion  to  support 
the  limitation  over  by  any  critical  observation  upon  the 
word  '^  then**  as  an  adverb  of  time.  The  particular 
situation  of  the  son,  who  was  a  lunatic,  suggesting  the 
improbability  of  issue,  accounts  for  the  form  and  ex- 
pression 


(80)  1  P.  Will  664. 

(81)  3  Term  Rep,  143. 
(83)  7  Term  Rep.  689. 


(83)  G  Term  Rep.  307. 

(84)  Ante,  Vol.  IX,   107. 
Post,  303,  in  Wright  wMkyns. 
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pression  of  this  limitation;    and  strongly  confirms  the 
fimited  interpretation. 

'  Mr.  Leach  and  Mr.  Betty  Mr.  Richards  and  Mr* 
Wing  field y  and  Mr.  Johnson^  for  the  several  De- 
'  fendants. 
'  This  is  an  attempt  to  give  common  and  familiar  words 
a  construction  different  fromthat,  which  they  have  uni- 
formly received ;  as  the  slight  variation  in  the  phrase  by 
adding  the  words  *^  if  any  ^  cannot  make  a  substantial 
distinction ;  being  necessarily  understood  in  every  such 
limitation.    The  settled  construction,  which  these  gene- 
ral  words  have  always  had,  as  meaning  default  of  issue, 
whenever  the  failure  shall  take  place,  not  confined  to 
the  death  of  the  ancestor,  is  consistent  with  what  must 
be  the  actual  intention.  '  It  had  been  long  settled,  that 
the  words  in  the  case  oi  Forth  v.  Chapman  would  create 
an  estate  in  tail  from  the  plain  intention,  that  the  limit- 
ation  over  was  to  take  effect  only  in  the  failure  of  issue, 
and   the  consequential  necessity  of  giving  the  ancestor 
an  estate,  that  would  endure  as  long  as  the  issue,  and 
mcliide  all,  who  are  capable  of  inheriting ;  that  settled 
and   necessary  construction   preventing   the  implication 
from  the  word  'Meave:*'  but  the  reason  of  that  coft- 
straction  £sdb,  when  applied  to  personal  property:  the 
time,  at  which  the  limitation  ove:^  is  to  vest,  has  no  ne- 
cessary connection  with    the   general  failure  of  issue: 
there  is  therefore  no  legal,  technical,  construction,  con- 
trolling the  plain,  natural,  sense,  in  which  the  testator 
must  be  supposed  to  have  used  the  words.  ^ 


1812. 


Elton 
Eason. 


[76] 


This  being  a  mixed  disposition  of  real  and  personal 
estate,  the  legal  construction  is  admitted  as  to  the  for- 
mer :  but  as  to  the  latter  it  is  contended,  that  the  con- 
struction must  be  in  the  alternative,  default  of  issue 
either  at  the  death  of  the  son  or  at  any  time  afterwards ; 
and  this  is  contended,  not  only  upon  the  same  words, 

but 
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but  upon  one  expression ;  which  it  is  certainly  diiEcuIt 
to  understand  as  conveying  different  meanings,  as  to 
the  real  estate  indefinite,  as  to  the  personal  limited  to 
the  time  of  the  son's  death.  The  distinctioui  taken  in 
•  Forth  y.  Chapman^  has  been  much  discredited :  though 
it  has  certainly  received  the  assent  of  the  present  Lord 
Chancellor.  The  question  here  is  simply,  unconnected 
with  any  technical  rule  of  limitation^  what  issue  were 
intended  by  these  words ;  which  must  apply  equally  U> 
the  real  and  personal  estates. 


Sir  Smmuel  BomiUy^  in  Reply. 
There  is  no  case  upon  such  words,  or  any  very  like 
tliese.  Considering  it  as  a  bequest  of  personal  estate 
only,  the  son  would  have  taken  the  absolute  interest^ 
provided  he  had  children,  with  an  executory  bequest 
over,  if  there  were  no  children*  The  words  "  if  any " 
cannot  be  rejected,  as  of  no  importance,  being  always 
implied*  Without  those  words  the  construction  could 
jiot  admit  any  doubt :  but  they  import  the  express  con- 
dition, on  which  the  son's  estate  was  to  be  enlarged, 
only  in  the  event  of  children  existing,  to  take  the  benefit 
of  it,  when  the  son's  life  should  terminate :  when,  if  there 
.  should  be  no  children,  it  was  to  go  over.  The  Courts 
are  extremely  desirous  to  take  advantage  of  any  words 
indicating  an  intentioi^  which  it  is  impossible  to  conceive 
the  testator  not  to  have  had,  that  the  first  taker  should 
not  have  the  absolute  interest.  As  to  the  case  of  Forth 
V.  Chapmun,  it  is  now  of  as  much  authori^  as  it  was 
the  day  after  it  was  decided. 

Afnril  21th.  j^^  Master  qf  the  Rolls. 

con-      There  is  no  reason,  why  the  same  words  may  not  be 
the  same  differently  construed,  when  they  apply  to  different  de- 

words  applied  s<^P^ions  of  property,  governed  by  different  rules.  I  do 
to  different  not  thirds  that  there  are  here  any  words  to  be  affected  by 
descriptions  of  that 

property,  governed  by  different  riiles. 
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AitI  consid^aiiM :  Mti  to  shut  IdUt  all  Odntroveffiy  on 
die  po&yt,  let  ^d  cdtl^cle^  ki  as  it  hAS  beeli  put  by  Sir  Sa^ 
imetl  RorkHfyi  As  &  fn^^e  bequest  of  personal  property ) 
AM  b^  fi!*st)  whiit  ^KDuld  be  the  effect,  independently 
6t  the  irotdft  ^  if  kny  :**  theft^  what  difference  Uma 
#t»rd8  ctA  lOAto^  in  the  oiraitruetion. 


2B12b 


EkroK 

EasoM. 


It  is  clearly  settled,  that  a  bequest  of  personal  pro 
^My  to  a  Dttui  for  life,  and  afterwards  to  tbe  heiis  of 
ys  body,  is  %sk  absolute  bequest  t»  the  iSrst  taker* 
WhateTer  dilporition  would  Iim6imt  to  leui  estate  tail  in 
land,  give^  the  whole  klterest  in  personal  propeMy) 
Which  is  ineapabte  of  being  entailed.  The  words  *'  in 
^'  defiittlt  of  euch  issue''  have  in  them  nothing  restrio- 
txvez  ^  issue  befbte-mentioned)  sand  thus  referred  to^ 
being  heirs  of  the  body  generally.  Then  can  the  ad- 
dition of  ih^  wdrds  **  if  any,^  which,  I  agree  with 
lib.  Leitidhy  must  idways  be  implied,  whetber  they  are 
added,  «or  l¥ot>  diange  the  sense  of  *^  heirs  of  the  body  '^ 
and  make  Ihose  words  meiui  Sttdh  heirs  of  his  body  only 
to  slnndd  be  linlig  at  his  death?  To  be  vure,  if  ther6 
Wet«  Ho  heils  of  bis  body,  mme  could  take ;  bnt  a  lind<- 
latioii^^et  'm  <ie&idt  Of  ^evs  of  the  body  includes  bodi 
tte  case  of  ther6  ^Ver  being  toy  heir,  or  of  there  being 
MAtte  «aplible  of  tkiAng  by  sUTvi^g  tbe  parent,  and  of  k 
fiulure  of  such  heirs  at  any  subsequent  time.  Though 
hdrs  of  the  body,  if  any,  are  to  take,  which  is  the  whole 
(slkpoit  of  the  daus^  h6W  does  it  follow,  that  die  re- 
teaindeJMJian  ovet  is  ttot  te  take,  whenever  the  heirs  shaH 
tiA ;  M  Whatevefr  period  t^at  nMiy  happen  ?  Supposing 
peiwmM  pre)>erty  were  capable  of  benig  entailed,  I  seb 
loethiag,  ^at  could  shut  out  the  claim  of  tlie  remainder* 
Inlifti,  wli^ieii%»  a  failure  of  isfeiie  shoidd  hky^  taken  piace. 
It  would  be  no  allswet  to  him  to  say,  ^  the  heirs,  if  any, 
"*'  were  to  ti^e  before  ysm.*'  That  every  bmtation  tb 
^ heirs  of  the  body  implies:  they  are  to  take  before  the 
remainder-man ;  but  is  he  not  to  take,  whon  they  fail  ? 

The 


[♦79] 
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The  case  of  Crooke  v.  De  Vandes  ( 85  ),  in  which  the 
Lord  Chancellor  expresses  his  opinion  very  strongly  in 
favour  of  the  distinction  in  Forth  v.  Chapman  (and 
Lord  Hardwieke  has  repeatedly  recognized  it)  appear* 
to  be  just  as  strong  as  this.  The  limitation  was  to  one 
and  to  the  heirs  of  his  body  lawfully  issuing,  and,  if  he 
has  no  such  heirs,  then  over. 


It  might  have  been  contended,  that  the  only  event,  in 
which  the  limitation  over  was  to  take  place,  was  that  of 
the  first  taker's  never  having  any  heir  of  his  body,  or  at 
least  none  surviving,  and  capable  of  taking:  but  the 
Lord  Chancellor  upon  that  part  of  the  WiU,  which  dis* 
posed  both  of  freehold  and  leasehold  estate,  clearly  held, 
that  the  leasehold  vested  absolutely  in  the  first  taker. 


In  Sovihby  v.  Stonehouse  ( 86 )  the  testatrix  gave  tbe 
remwider  after  the  death  of  her  husband  thus :  **  To 
**  my  dear  children  if  I  should  leave  any  to  survive  me : 
"  but  in  case  I  should  leave  no  such  child  or  children, 
"  nor  the  issue  of  such  child  or  children,  and  after  the 
decease  of  my  dear  husband,  then  I  give  and  bequeath 
my  said  estates  to  J.  Huttonj  making  him  hereby  sole 
"heir  of  this  my.  last  Will  and  Testament  in  default  of 
<<  issue  left  by  me  and  after  the  death  of  my  dear  bus- 
"band:" 


« 


C( 


[•86] 


€t 
(€ 
€€ 
i€ 

€( 


Lord  Hardwieke  says  (87),  "  it  has  b^n  objected,  that 
these  words  must  be  construed  only  children  and  issue 
*  she  should  leave  at  the  time  of  her  death ;  and  that 
therefore  the  remainder  given  over  is  a  contingent, 
executory,  interest,  to  take  place  only  if  she  left  no 
children  at  the  time  of  her  death.  The  words  '  If  I 
should  leave  any  to  survive  me'  are  quite  nugatory;  for 
no  person  can  take  under,  a  Will  unless  upon  surviving 

"the 


(86)  Ante,  Vol.  IX,  107. 
(80)  2  Ves.  610. 


(87)  2  Ve$.  615. 
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'^  die  testator ;  and  then  the  question  is,  whether  it  is 
*'  necessary  to  carry  on  those  inoperative,  uieffectual, 
^  words  to  the  subsequent  part  of  the  devise.  It  is  not 
*'  at  all  necessary^  She  meant  to  describe,  '  If  I  shall 
^'  leave  no  children  at  the  time  of  my  death,  nor  issue 
*'  at  any  time,  I  give  my  estate  over.* 


tr 


1812. 


£ltox 
Eason. 


My  opinion  therefore  upon  the  clause  now  before  me 
ifll,  that  the  words  "  if  any "  have  no  restrictive  effect ; 
and  then  it  is  a  mere  limitation  over  after  a  general  failure 
of  heirs  of  the  body ;  which  the  rules  of  Law  will  not 
permit  to  take  effect(88). 


The  Decree  declared,  that  Marwood,  the  son,  took 
the  absolute  interest  in  the  personal  property. 

(88)  Ante,  Kirkpatrick  v.  Vonn  v.  Penny,  post,  545» 
Kifywirick,  Vol.  XILl,  476.  1  Mer.  20;  see  the  note,  ante, 
Bariaw  v.  Salter,  XVII,  479.     Vol.  I,  280. 


V.  DAVIES. 


[  81  ] 

1812. 

Apnl  29fA. 

May  Is/. 

T^HE  Bill,  filed  by  one  of  two  residuary  legatees  with    Plea,  without 
her  husband,  prayed  an  account  of  the  personal  ®**1*»  ^^  Plain- 
estate  of  a  testatrix,  who  died  m  August  1800.    The  ^^'*  ^®°^*^ 

Plaintiffs  were  married  in  1811.  f  ^"  S'/f "' 

to  a  Bill  by 

the  residuary 
The  Defendant  put  in  a  Plea ;  stating  at  length  the  legatee  for  an 

conviction  of  the  'Phiniiff  EUzabeth on  the  9th  of  accoont  of  the 

Jtc/y,  1800,  at  the  Old  Bailey  xx^on  sat  indictment  for  personal  es- 
felony ;   under  which  she  was  found  guilty  of  stealing ;  tate  of  a  tes- 

and  tatrix,  who 
died  after  the 
conviction,  bat  before  sentence  of  transportation  completed,  allowed  : 
the  conviction  proved  by  the  record  alone;  and  not  necessary  to  state 
even  the  identity  upon  oath. 
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V, 

Davibs. 


and  received  sentence  of  transportatioB  for  seven  yewrt; 
with  an  averment  of  identity.  The  Plea  was  not  upon 
oadi. 

Mr.  OweUf  in  support  of  the  Plea. 
The  only  objection,  that  can  be  presuipad^  is»  that  ibis 
Plea  is  not  put  in  upon  oath.  There  is  very  little  au- 
thority upon  the  subject;  as  there  is  no  instance  rece^t]y> 
or  in  any  modem  reports,  of  such  a  Plea:  but  Lor4* 
Redesdale  states  (89),  that  <^  Pleas  to  the  jurisdiqtipii 
"  of  the  Court,  or  in  disability  pf  the  person  of  (he 
'*  Plaintiff,  or  Pleas  in  Bar  of  any  matter  of  recor4  or 
"  of  matters  recorded  or  as  of  record  in  the  Court  itself 
*'  or  any  other  Court,  need  not  be  upon  oath ; "  referring 
to  the  Practical  Register;  and  the  general  opinion  is 
accordingly. 


[•82] 


Mr.  Wingfield,  for  the  Plaintiffs, 
The  circumstances,  requisite  to  such  a  Plea,  have  not 
•been  in  this  instance  complied  with.  Lord  RedeS" 
dale  {90)  on  the  Plea  of  Outlawry  states,  that  ''the 
"  Record  of  the  Outlawry  or  the  Capias  thereupon 
"  must  be  pleaded  sub  pede  Sigilli;  and  is  usually  an- 
"  nexed  to  the  Plea:"  so  as  to  the  Plea,  that  the 
Plaintiff  is  excommunicated;  ''which  must  be  certified 
"  by  the  Ordinary,  either  by  Letters  Patent,  containing 
"  a  positive  affirmation,  that  the  Plaintiff's  lands  are 
"  excommunicated,  and  for  what,  or  by  letters  testimo- 
"  nial  quod  scrutatis  Registeriis  invenitur,  &c.  Either 
"  of  these  certificates  n^qst  be  sub  Sigillo,  and  so 
"  pleaded." 


That  means  an  immediate  reference,  with  a  production 

of  it  in  Court. 

The 

(89)  Miff.  230.  of  the   Orders  ta   Chancery, 

(90)  Miif.    185,  6.      8ee     26, 7.    Prac.  Reg.  327. 
Mr.  Beamtit  valuable  edition 
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The  question,    whether  the  conviction  deprives  the  1812. 

Plaintiff^  the  husband,  of  all  the  interest,  to  which  he  is  ^^^'^ 

entitled  in  right  of  his  wife,    depends   upon  the  fact,  ^^ 

whether  the  property  was  acquired  before  or  after  the  Davim. 
conviction.  Jn  the  latter  case  it  does  not  operate  a 
forfeiture;  which  is  confined  to  present  interests;  not, 
as  an  attainder,  rendering  the  party  convicted  incapable 
of  acquiring  future  interests.  The  Plea  must  therefore 
be  upon  oath;  as  the  period,  when  the  felony  was  com- 
antted,  must  be  ascertained. 

7%e  Lard  Chancellor. 
This  testatrix  did  not  die  until  August;    the  convic-    Whether  a    . 
tion  having  taken  place  in  the  preceding  month.    Sup-  person,  re- 
pose a  person  transported  returns  to  this  Country,  having  ^'W™^"  after 

suffered  the  sentence:  is  it  clear,  that  he  can  acquire  no  °^  ^ 

tran^ 
•  property  (91 )  ?    As  the  fact,  that  this  testatrix  did  not  [  *  88  ] 

die  until  after  the  conviction,  does  not  seem  to  haVe  oc-  h^qq  suffered* 

curred  {92),  you  may  look  into  that  point.     The  other  cannot  acquire 

objections  have  nothing  in  them.     A  conviction  of  this  property, 

sort  can  be  proved  only  by  the  Record.      The    fact,  Qm^«« 

whether  true  or  false,  cannot  be  examined  upon  oath. 

The  Record  therefore  must  be  taken  to  be  true.     The 

oath,  if  at  all  necessary,  is  only  as  to  the  identity  of  the 

person:  but  it  is  not  necessary,   I  think,  to  state  that 

upon  oath. 


The  Lord  Chancellor,  declaring  himself  satisfied.      May  ^L 
allowed  the  mea* 

<01)  Stat.  18  Eliz.    c.  7.  Dissert,  page  43. 
Searle  v.  WUlianu,  Hob.  288.  (92)  It  was  at  first  repre- 

t  Hah,    288.        CkrUtian^s  sented  otherwise  at  the  Bar. 
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April  30th. 
May  !«/• 
lojonction  to 
stay  Trial  on 
Affidavit,  that 
Plaintiff  can- 
not safely  de- 
fend the  Ac- 
tion without 
discoTery,  and 
that  it  will 
give  a  good 
and  effectual 
defence,  not 
discharged- 
npott  the  An- 
swer of  one 
Defendant 
only. 

[♦84] 


WHITE  V.  STEINWACKS. 

nPHE  Bill  prayed  an  Injunction  against  proceeding 
at  Law  in  an  action  brought  by  the  three  De- 
fendants residing  in  Russia^  in  respect  of  a  moiety  of 
the  net  proceeds  of  two  cargoes  of  hemp  and  flax,  conr 
signed  to  the  Plaintiffs  in  London  on  joint  account,  for 
the  balance  admitted  upon  account  sales  rendered  by  the 
Plaintiffs. 

An  Order  to  stay  trial  had  been  obtained  on  Motion  sup- 
ported by  affidavits  of  collusion  between  the  Defendants 
and  the  Plaintiff's  agent  at  Riga;  and  stating,  that  without 
a  discovery  from  the  Defendants  upon  oath  the  Plaintiffs 
cannot  defend  the  action ;  and  that  they  are  advised  and 
believe,  that,  when  they  shall  obtain  a  full  and  fair  disco- 
very, they  will  have  a  good  and  effectual  defence  to  the 
*  said  action ;  or  it  will  appear,  that  the  Defendants 
ought  not  to  be  permitted  by  this  Court  to  proceed  ia 
the  action. 


Daniel  Kleberg^  one  of  the  three  Defendants,  having 
put  in  his  answer,  a  Motion  was  made,  that  the  Or- 
der for  an  Injunction  to  stay  trial  may  be  discharged: 
the  Defendant  Kleberg  having  put  in  a  full  answer; 
or  that  the  Plaintiffs  may  bring  the  money,  for  which  the 
action  was  brought,  into  Court,  or  give  security  fov. 
the  payment,  in  case  the  Defendants  shall  obtain 
judgment. 

Mr.  Richards  and  Mr.  PhiUimore,  in  support  of  the. 
Motion,  proposed  to  read  the  affidavit  of  the  Defendant 
Kleberg. 

Sir 
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^  Sit  Samuel  RomiUy,   for  the  Plaintiffs,    objected  to         1812. 
reading  the  affidavit;  and  pressed  for  the  Costs:    the        uT^fe 
'Motion  being  against  the  practice  repeatedly  settled**       '  .i^. 

'  «    Stein WACKilfl 

•  7%e  Zorcf  Chancellor* 
Where  there  is  only  one  Defendant,  I  take  the  practice.  The  trath  of 
•to  be  this.    The  Plaintiff  states  by  affidavit,  that  he  is  Affiddtit  to  ^ 
advised,  and  verily  believes,  he  cannot  safely  go  to  trial  ^^^  '^^^*  .*^* 
without  the  answer;  and  proceeds  to  aver,  that  he  verily     ...  -  ,  ^^^  T 
believes  the  answer  will  produce  discovery  material  to  ^d"  i,ot  dbcs- 
the  just  trial  of  the  action  (93).     The  Court  nev^r  exa-  tionable'   Adf 
imnes,    how  far  that  affidavit  is  well  founded,   exeept  the  effect  of 
•to  this  extent ;  that,  if  the  Defendant  alleges, .  that  thie  the  discovery 
Plaintiff  has  by  his  Bill  stated  a  case,  which,  admitting  considered, 
the  whole  to  L,  would  not  introduce  evidence,  orl  "^^ 
discovery,  that  could  possibly  be  material  at  the  trial,    .  ,* 

the  Injunction,  as  it  could  be  of  no  use  to  the  Plaintiff,  ^^^^  ^^  ^^ 
would  not  be  granted  under  such  circumstances.     On  ^in. 
*  the  other  hand,  if  the  Answer,  supposing  it  to  admit       [  *  85  ] 
the  facts  alleged  by  the  Bill,  will  produce  what  may  be 
material,   the  Court  does^  not  go  into  the  consideration, 
how  &r  it  may  have  effect;  as  the  Defendant  at  law  may 
have  a  great  deal  of  other  evidence  than  that,  of  which 
the  Bill  seeks  a  discovery ;  and  the  whole  must  be  taken 
t<^ther:    in  other  words  the  Court  trusts  the  affidavit 
of  the  Plaintiff,  instead  of  trying  itself  the  merits  at  law, 
'  unless  it  appears  clearly  on  the  face  of  the  BiH,  that  the 
discovery  will  be  immaterial. 

That  being  clearly  the  practice,  where  there  is  only 
one  Defendant,  all  the  antecedent  practice  and  principle 
require  the  same  rule,  where  there  are  more  Defendants  y  ' 
as  I  cannot  deny  equal  credit  to  the  Plaintiff's  affidavit, 
that  the  discovery  by  the  Answers  of  the  .  other  Defend-  .' 
ants  will  be  material.      My  opinion  therefore,  not. only 

upoa 

'  (93)  Appkywed  r,  Settm,  ante,  Vol.  XVI,  233. 
Vol.  XIX.  F 


*•      r 


^  -   .  ; 
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1812.         itpon  principle*  but  also  upon  the  antecedent  practice^:  is, 
(hat  theae  Plamtiifs  are  entitled  to  have  the  Answer  of 


White 

9,  the  other  Defendants  also.    If  this  Bill  was  framed  no 

Steinwacks.  that,  taken  with  the  Answer,  the  case  of  the  Defendant 
Exeeatioo,  not  would  form  a  defence  in  eqiuty,  though  not  at  law,   the 
i?*^         To;i  ^*"*^  would  be  to  stay,  not  trial,  but  execution  (94); 
.  .  in  order  that,  if  he  could  not  have  the  benefit  of  a  set- 

form  a  De-      ^^  ^^  ^^*  ^^^  against  damages,  or  vice  toersd^  he  mojr 
feaee  in  ^  equity,    by  applying  that  principle  in  the  aecoont: 

Eqaity,  not       but  it  occurs  to  me,  that  this  admitted  balance  would 
at  Law.  itself  be  varied  by  the  discovery ;  if  it  shall  be  made,  as 

the  Plaintiff  swears  it  will  be  made ;  and  the  consequenoe 
is,  that,  if  die  items,  composing  the  account,  can  be 
varied  by  the  discovery^  that  must  affect  the  verdict  to 
be  obtained  at  law. 


The  Motion  was  refused  with  Costs. 

(94)  Ante,  Garlick  v.  Pearson,  Vol.  X,  450,  and  the  note, 
452. 


[  86  ]  IRWIN  V.  PARRER(95). 

1812.  ( In  the  Court  of  Exchequer. ) 

May  4/A.     . 

Legwy  in  tmsl    7kg A R  Y  SMART  by  her  Will,  dated  the  26th  of  May, 
to  be  laid  out  1810,  after  several  legacies  bequeathed  as  follows  : 

,.  . .     ,  *  "  Also  I  give  the  sum  of  930/.  to  be  paid  to  Messrs. 

they  come        "  Farrer  and  Atkinson  upon  this  special  trust  and  con- 
dae,  to  A.      ''  fidence ;  that  they  will  place  the  said  930/.  on  Goverp- 

for  life  ;  and  '^  ment 

after  her  de-  (^)  ^  Relatume. 

cease  to  pay 

the  principal  according  to  her  appointment  by  Will  or  otherwise; 
with  power  to  her  to  purchase  with  it  an  aannity  with  the  approba- 
tion of  the  trustees,  bat  not  to  sell  it. 

A.  has  an  absolute  power  of  disposition ;  and  her  Bill  was  held 
a  sofficient  indication  of  her  intention  to  take  the  whole ;  makiog  a 
formal  appointment  or  writing  unnecessary. 
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^  ment  Securities;  and  pay  the  dividends  thereof  from 
^'time  to  time^  as  they  shaU  become  due,  unto  my 
^  niece  for  ahd  during  her  life,  and  after  her  decease 
*'  to  pay  such  principal  money  to  such  person  or  per- 
''aont  or  for  such  use  or  uses  as  she  shall  lawfully 
*'  direct  or  appoint  by  Will  or  otherwise  to  receive  the 
*'  same,  but  my  mind  and  will  is,  that,  if  she  shall  be  dcr 
"  sirous  at  any  time  to  purchase  an  annuity  for  her  life 
^  with  the  said  sum  of  930/.  she  shall  be  at  liberty  so 
''to  do:  provided  such  annuity  shall  be  purchased  and 
^  secured  with  the  approbation  of  the  said  Messrs^ 
''  FiMrrer  and  Atkinson ;  and  that  she  shall  not  have 
♦'  power  to  resell  such  annuity." 

After  the  death  of  the  testatrix  the  sum  of  930/.  was 
paid  by  her  executors  to  Messrs*  Farter  and  Atkinson ; 
and  was  vested  by  them  in  Exchequer  Bills. 

The  niece  of  the*  testatrix,  conceiving  herself  by  the 
power  to  appoint  by  Will,  or  otherwise,  entitled  to  the 
absolute  interest  in  this  legacy,  applied  to  Messrs.  Fat' 
*rer  and  Atkinson  for  payment;  and  upon  their  declin- 
ing filed  the  Bill;  praying,  that  she  maybe  declared 
entitled  to  have  the  legacy  of  930/.  paid  to  her  for 
her  own  use,  and  to  be  at  her  own  disposal. 


iRWllf 

Fabrsiu 


[•87] 


The  Defendants  Farrer  and  Atkinson  by  their  Answer^ 
admitting  the  facts,  submitted  to  act,  as  the  Court  should 
direct. 


The  Solicitor  General  and  Mr.  Cooke ^  for  the  Plain- 
tiff, contended,  that  it  is  now  settled,  that  a  legacy  for 
life,  with  a  general  power  of  appointment  by  deed  or 
WiU,  not  limited  to  the  latter,  gives  the  absolute  inte- 
rest :  JTtomUnson  v.  Dighton  ( 96  ) ;  Barfordy.  Street  ( 97 ) ; 

and 

(96)  1  P.  WiU.  149.    Salk.  (97)  Ante,  Vol.  XVI,  135; 

2d9.    10  itfod.  31.    Com.  104.       see  the  note,  II,  594. 
2  Eq.  Ca.  Ab.  309^  pi,  13. 

F2 
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1814. 


Irwin 


r. 


Farrbr. 


and  other  cases,  there  referred  to ;  that  under  thitf  jowf!t 
to  appoint  by  WUl,  or  otherwise,  any  instrument  would 
be  sufficient,  or  any  act,  shewing  an  intention  to  take 
the  absolute  property ;  that  the  demand  by  the  Bill  wad 
a  sufficient  indication  of  such  intention ;  and  a  formal 
appointment  by  the  Plaintiff  in  her  own  favor  was  wane^ 
cessary. 

t 

The  Court  declared  their  opinion^  that  under  this  Will 
the  legatee  had  an  absolute  power  of  disposition  ovef 
the  whole  fund :  that  the  demand  by  the  Bill  was  $L 
sufficient  indication  of  her  intention  to  take  the  whote 
for  her  own  benefit;  and  the  execution  of  a  fonnal 
appointment  in  writing  was  not  necessary. 


The  Decree  was  made  accordingly;    with  liberty  io 
the  Defendants  to  deduct  their  costfi# 


[88] 

1811. 

Mfy  iitt, 

1812. 
May6ik. 
Settlement  on 
marriage  of 
freehold  es- 
tates of  in- 
heritance,  and 
leaseholds  for    y^^^^>  ^^  ^^^^  ^  them,  their  heirs,  executors,  &c.  after 

lires  aad  the  marriage  to   the  use  of  the  Plaintiff,  the  husband, 

for  life,  unless  he  shall  hereaifter  embark  in  any  trade  or 
business  and  ih  the  life-time  of  his  said  intended  wife 
shall  become  bankrupt,  arid  from  and  after  his  decease 

or 


HtGINBOTHAM  v.  HOLMlfi. 

"DY  indentures  of  settlement,    previous   to  the   mar^ 

riage  of  the   Plaintiffs,  the   Pldntiff  WiUiam  Mos' 

ley  Higinbothccm  conveyed  to   trustees  freehold  estates 

of  inheritance    and    leasehold    estates    for    lives    and 


years   by  a* 
man  not  in- 
debted»  in 
trade,  or  in- 


tendiag  it,  to 

the  use  of  himself  for  life,  unless  he  shall  embark  in  trade,  and  in  the 
life  of  his  wife  become  bankrupt,  and  from  his  decease  or  bank- 
roptcy  to  secare  an  annuity  for  his  wife ;  and  sabject  thereto  for 
his  heirs,  execotors,  &o.  on  his  afterwards  engaging  in  trade,  and 
becoming  bankrupt  void  as  against  his  creditors. 
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•r  Us  being  declared  a  bankrupt,  which  shall  first  happen, 
to  the  Xise,    that  the  Plaintiff  Sarah  Higinbotham,  in 
case  she  should  survive  her 'husband,  and  Hannah  Hi^ 
ginbotham  should  be  then  living,  should  receive  an  an- 
nuity of   150/.  during  the  several  lives  of  Sarah  and 
Hannah  Higinboiham ;   but  in  case  Hannah  should  be 
clead  9t  the  decease  or  bankruptcy  of  the  Plaintiff,  or 
^ould  afterwards  die  in  the  Ufe-time  of  Sarah,  then  from 
and  after  such  death  or  bankruptcy  of  the  Plaintiff  and 
Hannah  Higinboiham,  that  the  Plaintiff /S'aroA  should  re- 
ceive an  annuity  of  200/.  for  her  life,  payable  quarterly : 
die  first  payment  to  be  made  on  the  first  quarter  day 
not  aft^r  the  death  or  bankruptcy  of  William  Mosley 
Higinboiham  :   the  respective  and  successive  annuities 
to  be  in  bar  and  satisfaction  of  4ower,  and  other  share 
sflkd  claim,  which  the  Plaintiff /S'araA  Higinboiham  vrouM 
or  might  have  had  out  of  the  real  and  personal  estate  of 
her  intended  husband;  and  in  case  the  said  annuities  or 
^ither  of  them  should  become  payable  during  the  life  of 
the  Plaintiff  Sarah,  the  same  to  be  paid  into  her  proper 
bandsj   to  and  for  her  own  separate  use  and  benefiti 
free  firom  the  debts,  control,  or  intermeddling,  of  her 
said  husband;  and,  subject  to  the  said  annuities,  firom 
f  and  after  his  decease  or  bankruptcy  to  the  use  of  trus- 
tees fi^r  five  hundred  years  as  to  the  freehold  estates  of 
inheritance,   and  ninety-nine  years  as  to  the  leasehold 
f8)a|£s,  upon  trust  to  pay  the  arrears  of  the  annuities ; 
and,  subject  thereto,  to  the  use  of  the  Plaintiff,  William 
Maskjf  Higinboiham,  his  heirs,  executors,  &c. 


1811, 


HiGIN* 

BOTHAIkf 

V, 


[•89^ 


The  Plaintiff,  the  husband,  was  not  at  th6  time  of  his 
marriage  indebted,  or  engaged  in  trade;  nor  had  he  at 
diat  time  any  intention  of  that  sort;  having  been  edu? 
cated  for  orders;  but  in  1802  he  entered  into  trade  as  a 
cotton  manufacturer;  and  on  the  28th  o{  January  last  a^ 
Connnission  of  Bankruptcy  issued  against  him;  Hannah 
Higinboiham  being  still  living. 


89 


1B11. 


HlOIN- 

HOTHAM 

r. 
HOLMB« 


[•903 


CASES  IN  CHANCERY. 

The  Bill^  praying  a  declaration,  that  the  Plaintiff  Sarak 
is  entitled  to  the  annuity  of  150/.,  was  dismissed  at  the 
RoUg ;  from  which  Decree  she  appealed. 

Sir  Samuel  Rotniliy  and  Mr.  BeU^  for  the  Appellant. 
This  Bill  raises  the  distinct  question^  whether  a  man^ 
not  being  engaged  in  trade,  and  subject  to  the  Bankrupt 
Laws,  cannot  make  a  settlement,  previous  to  his  marriage, 
upon  his  wife  and  children,  not  to  be  devested  by  engaging 
in  trade  and  becoming  bankrupt.  The  authorities  ap* 
plicable  to  this  question,  are  Ex  parte  Hill,  Matthews^ 
and  Bennet  (98),  Lockyer  v.  Savage  {99),  Ex  parte  Mut* 
phy,  and  Ex  parte  Meaghan  ( 100 ),  Ex  parte  Cooke  ( 1 )» 
Dommett  v. Bedford {2),  Goring  v.  Warner {S),  and  the 
^opinion  expressed  by  Lord  Kenyon(^)  in  Staines  v* 
Planch*  The  cases  in  Ireland  were  those  of  it  trader 
on  his  marriage  giving  a  judgment  to  have  e£fect  only 
in  the  event  of  his  becoming  bankrupt ;  and  Lord  Redes* 
dale  was  much  struck  with  the  consequences,  if  a  trader, 
having  thus  given  a  judgment,  affecting  the  whole  of  his 
property,  should  be  allowed  to  carry  on  business,  ap* 
pearing  still  as  the  visible  owner. 


The  decisions  have  gone  to  this  extent;  that  such  a 
settlement  of  the  intended  wife's  estate  is  good;  that  a 
man  may  limit  his  estate,  or  make  a  lease  (5),  to  be  void 

upon 


(08)  1  Cooke*s  Bank,  Law, 
6th  edit,  by  Mr.  Roots,  238, 
240 ;  8th  edit.  251,  3. 

(00)  2  Str.  047. 

(100)  1  Sch.  4-  Lefroy,  44, 
170. 

(1)  Ante,  Vol.  VIII,  353; 
see  the  note,  350.  Ex  parte 
Hodgson,  post,  206. 

(2)  Ante,  Vol.  Ill,  140. 
Jl  Term  Rep.  684.    See  the 


note,  ante,  III,  150. 

(3)  2  Eq.  Ca.  Ab.  100. 
7  Vin.  Ab.  85,  pL  9. 

(4)  8  Term  Rep.  380. 

(5)  Roe,  on  the  demise  of 
Hunter  v.  Galliers,  2  Tenn 
Rep,  133.  So  a  legacy  may 
be  defeasible  on  bankruptcjr. 
Be  Mierre  v.  Turner,  antel 
Vol.  V,  306. 
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upon  Jbankruptcy ;  and  the  result  is,  that^  as  a  general 
^ropositioo^  real  estate  may  be  giren  defiaasible  upon 
bankruptcy.  What  distinction  arises  from  the  cireum* 
itence,  that  die  interest  mores  from  another  person,  not 
firom  the  individual,  who  becomes  bankrupt?  The  prin- 
ciple is,  not  that  such  a  provision  is  inconsistent  with  the 
nature  of  the  estate  taken,  but  that  there  is  something  in 
k  of  finraid,  that,  perhaps,  would  make  it  void  at  law;  and 
CBrtaiiily  will  prevent  its  effect  in  this  Court.  Beii%  free 
fitodi  olgection  for  want  of  condderation  or  upon  actual 
^naud^  it  can  be  represented  as  a  fraud  upon  the  Bank* 
rapt  Law  only  in  two  ways;  either  by  the  bankrupt's 
Mfll  appearing  as  the  visible  owner;  which  does  not  apply 
lo  real  estate ;  or  by  considering  it  as  a  subtraction  from 
the  creditors  of  his  estate,  which  he  enjoys  and  possesses 
for  every  other  purpose.  These  objections  have  been 
overcome  by  the  decisions  upon  the  wife's  property; 
and  might  therefore  have  been  obviated  by  a  sale  to 
her  father,  and  a  reconveyance  from  him.  The  case 
of  a  jildgmeiit  depends  upon  a  prindpte  not  appli- 
caUe  to  real  estate.  Lord  Kenyon^s  tsifinlon  was,  that 
*  such  a  settlement  of  a  specific  part  of  the  husband's 
property,  or  a  limitation  of  real  estate  to  him,  until  he 
should  become  bankrupt,  and  frcmi  that  event  for  his 
wife,  would  be  good. 


IBlt. 


BOTHAM 
HOLMB» 


f^n 


Mr*  Wtfaii^  for  the  Defendants. 
The  Decree  is  fully  audiorized  by  the  principle,  upon 
khich  the  admitted  cases  have  turned,  that  sucli  a  pro- 
vision is  a  fraud  upon  the  Bankrupt  Laws,  and  by  analogy 
to  the  Statute  of  King  c7ame^(6)«  The  cqndition  evi* 
dently  shews,  that  trade  was  in  the  contemplation  of  the 
parties;  and  that  they  considered  the  event  of  bank* 
mptcy  as  at  least  possible*  The  danger  of  relaxing  the 
strict  rule  against  these  attenqpts  to  control  the  general 
law  |s  very  considerable. 


(6)  SUt  21  Jac.  i;  c.  i9,  s.  11. 
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HlGIN- 

BOTHAM 


Sir  Samuel  Romilly,  in  Reply. 
These  cases  do  not  apply  to  a  man  not  in  trade  at 
the  time  of  making  the  setdement :  nor  does  the  Statute 
apply  to  real  or  leasehold  estate ;  which  may  belong  to 
persons,  who  are  not  the  yisible  owners  (  7)* 


I^SJZ] 


The  Lard  Chancellor. 
The  facts,  upon  which  this  Decree  has  been  pro« 
nounced  at  the  Bolls,  are,  that  the  husband  of  the  peti« 
tioner  at  the  time  of  their  marriage  was  not  indebted ; 
and  had  no  formed  purpose  of  entering  into  trade ;  but, 
having  been  intended  for  the  Church,  he  changed  his  pur* 
pose;  entered  into  trade;  and  became  a  bankrupt;  and 
the  question  is,  whether  a  provision  of  this  sort  can  be 
*  sustained  against  creditors  by  charging  his  estate,  as 
against  their  right  under  the  Commission,  with  this  an« 
nuity,  io  which  she  will  upon  his  death  have  an  uat* 
doubted  title. 


With  a  strong  wish  to  relieve  the  petitioner  firom  the 
effect  of  this  Decree,  I  have  endeavoured  in  vain  to  apply 
the  principle  of  those  cases,  which  haffe  turned  upon  the 
fact,  that  a  man,  not  indebted,  or  a  trader,  at  the  time^ 
made  a  settlement,  without  reference  to  debts  to  be 
contracted  in  future,  and  to  the  future  event  of  bank^ 
ruptcy*  This  case  has  no  resemblance  to  those.  This 
settlement  looks  forward  to  a  change  of  inteption,  to  the 
purpose  of  becoming  a  trader;  apd  looks  forward  ex- 
pressly to  the  possible  consequences  of  that  purpose;  and 
so  looking  forward  to  such  a  change  of  purpose,  and  to 
€uch  consequences,  it  is  ^,  limitation,  by  the  efl^t  of 

which 


(7)  It  seems  impossible  to 
support  somp  propositions 
and  inferences  in  the  case  of 
"Bolroyd  v.  Gwynne,  2  Tauni. 
)76,  with  reference  to  the 


trading,  and  patting  the  de- 
cision against  the  -proviso 
upon  the  Statute  o(  James  f, 
as  applicable  to  standing  tim- 
ber. 


•» 
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vibidi  the  estate  would  go  to  the  creditors ;  that  change  1811# 

being  adopted  with  the  express  object  of  taking  the  case        tjT^^ 
out  of  reach  of  the  Bankrupt  Laws ;  and  as  to  the  consi-       botham 
deration  from  the  covenant  of  the  father,  which,  though  v. 

it  may  perhaps  prove  worth  little  or  nothing,  is  to  be  rer       fl-^^Sr 
girded  as  a  consideration  with  reference  to  all  the  pro* 
visions  of  the  settlement,  though  undoubtedly  an  annuity 
might  have  been  provided  by  the  settlement  for  the  wif^ 
in  all  events,  yet  it  is  not  competent  to  a  party,  giving  a 
consideration  £ot  a  contract,  that  is  a  direct  fraud  upon 
the  Bai^upt  Laws,  to  have  the  benefit  of  it    I  cannot 
assimilate  this  to  the  cafie  of  the  wife's  property  limited    Limitation  of 
imtil  the  bankruptcy  of  her  husband;  that  is,  where  she  •  T*'^'^  P"^ 
reserves  a  power  over  her  own  property ;  or  to  the  case  V^^J  ^^^ 
^of  a  lease  made  determinable  by  the  bankruptcy  of  the  [  •  93  ]  -  *. 
lessee:  that  is  a  reservation  by  the  owner  of  the  property  ^  , 

of  a  power  over  it ;  or  to  the  case  Ex  parte  Winches^  husband  or  a 
ier{8),  and  others,  where,  as  the  contingency  happened  lease  deter* 
previous  to  the  bankruptcy,  the  debt  was  proveable ;  or  minabla  on 
to  the  case  put  by  Lord  Kenyan^  and  observed  upon  by  the  bank- 
Jjord  Jtedesdale,  of  a  bond,  payable  immediately,  given  >'"P*®y  <^f  "*• 
by  a  trader  on  his  marriage  to  trustees  to  secure  a  pro*    ^••^»  ^ 
visioa   for  his  wife   and    children.    Therefore,    having  }^     *  *  *^ 
struggled  much  to  sustidn  this  provision,  I  must  declare  •     '  f  ^     "' 
my  opinion,  that  the  decision  of  the  Master  of  tie  Soils  continirency    ' 
is  right :    but  this  has  been  so  reasonably  made  the  before  bank- 
aubject  of  an  Appeal^  that  they  may  take  the  deposit  mptcy,  prove* 
back{9).  aM«. 

(8)  1  AiL  116.    Ex  parte         (9)  See  Ex  parte  Vere,  the 
PUer,  2  Sfadd.  282.  next  case,  and  the  note,  98. 
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Avg.  4lh.  . 
Proviso  io  a 
deed  of  com- 
position,  tbat 
in  case  of  de- 
faalt  of  pay- 
ment, or  if  a 
Commission  of 
Bankruptcy 
aboBld  iasu»» 

^^"^     [•94] 
cove-  "■  "^ 

naats  to  ac- 
cept the  com- 
position should 
be  void,  and 
the  creditors 
be  paid»  or 
prove«  their 
whole  debtSy 
dodncting  only 
what  had  been 
received. 
Upon  bank- 
ruptcy after 
breach  and  a 
sabsequent 
part  payment,, 
the'  creditors 
were  held  en- 
titled to  prove 
the  whole  re-* 
sidue  of  their 
debtSy  accord- 
ing to  the  pro- 
viso, retaining 
what  they  had 
received. 


VERB,  Ex  parte  (10). 

rpflE  Petition  stated,  that  Thomas  Palmer  entered 
into  a  composition  with  his  creditors  by  deed,  dated 
the  1st  of  January,  1811;  which,  reciting  an  agree* 
ment  to  take  a  composition  of  IQs.  in  the  pound  in  full 
satisfaction  of  their  respective  debts,  to  bo  paid  and 
received  in  the  manner,  and  by  the  several  instalments, 
after  mentioned,  witnessedf  that  in  pursuance  of  the  said 
proposal  and .  agreements,  and  in  consideration  of  the 
*  Covenants  thereinafter  contained  on  the  part  of  Palmer ^ 
the  said  several  creditors  covenanted,  that  they  would 
accept  10«.  on  their  respective  debts  by  way  of  compo* 
sition  and  in  full  satisfaction  and  discbarge  thereof:  the 
payment  of  such  composition  to  be  secured  by  the  several 
instalments  and  in  manner  after  mentioned ;  and  the  cre- 
ditors covenanted  with  Pabner,  that  upon  receiving  his 
promisory  notes  for  the  first  instalment  of  5i.  and  the 
second  instalment  of  2s.  Gd*  and  his  promisory  notes, 
indorsed  by  Thomas  Morris  for  the  last  instalment  of 
is.  Q(L  payable  at  the  time  and  in  manner  after  ex- 
pressed, the  said  several  creditors,  parties  thereto,  should 
and  would,  when  and  so  soon  as  such  several  promisoiy 
notes  should  be  paid  and  discharged,  upon  the  request 
and  at  the  cost  of  Palmer  acquit,  release  and  discharge, 
him,  bis  heirs,  &c.  of  and  from  all  and  singular  the 
debts  then  due  from  him  to  them  respectively,  and  from 
aU  actions,  &c.  in  respect  thereof;  and  that  he  might, 
plead  the  said  indenture  to  bar  to  any  action,  &c. ;  and 
Palmer  covenanted,  that  he  would  on  or  before  the  10th 
of  February  next  deliver  to  each  of  the  creditors  the 
promisory  notes  before  mentioned,  payable  at  the  terms 
therein  mentioned :  viz.  5s.  in  the  pound  on  the  amount 
of  their  respective  debts  six  months  after  the  date  of  the 

deed, 
(10)  1  Rose,  281. 
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deed,  2s.  GaL  nine  months,   and  9s.  6d.  fifteen  montha         1813« 

<fter;  and  would  within  the  time  before  mentioned  pro-        ^P'^ 

cure  the  said  several  promisory  notes,  so  to  be  given  as      £,    j^^L 

aforesaid  for  the  last  instalment,  to  be  indorsed  by  Morris; 

and  in  orddr  to  make  provision  for  payment  of  such  notes 

he  farther  covenanted,  that  he  would  from  time  to  time» 

ttntii  each  instalment  should  be  paid,  on  the  1st  of  every 

montli,   or  oftener  if  required,   deliver  to  the'  persons 

flierein  named  an  account  of  all  money  received  by  him^ 

and  of  all  the  transactions  in  his  business,  upon  oath» 

if  required,  and  permit  them  to  inspect  his  books,  until 

the  said  several  instalments  should  be  fully  paid. 

The  deed  contiuned  a  proviso,  that  in  case  default  [  95  } 
should  be  made  by  Palmer  m  payment  of  any  of  the 
promisory  notes  so  to  be  given  to  his  said  several  cre- 
ditors, parties  thereto,  for  the  said  composition,  or  if  any 
Commission  of  Bankrupt  should  be  issued  against  him, 
before  the  whole  of  the  said  composition  should  be  fully 
paid  and  satisfied  to  his  said  creditors,  or  in  case  de- 
fault should  be  made  in  performance  of  all  or  any  of  the 
Covenants  and  agreements  therein  before  contained  on 
the  part  of  Pa/m^  to  be  observed  and  performed,  then 
and  in  any  or  either  of  the  said  cases  the  covenants  therein 
before  contained  on  the  part  of  the  said  creditors,  whose 
promisory  note  or  notes  should  be  unpaid,  or  whose 
whole  composition  should  not  have  been  paid  at  the 
time  of  issuing  any  Commission  of  Bankrupt  against  him, 
or  of  such  default  being  made,  as  the  case  might  be* 
to  accept  said  composition  of  10^.  should  be  null  and 
void;  and  the  said  several  creditors  should  and  might 
from  Aenceforth  claim  and  be  entitled  to  have  and  be 
paid  by  Palmer^  and  to  prove  under  any  Commission  of 
Bankrupt  to  be  awarded  against  him  the  whole  and  fuB 
amount  of  the  debts  then  due  to  them  by  Palmer ^  de- 
ducting thereout  such  sum  and  sums  (if  any)  as  they 
plight  respectively  thenceforth  receive  on  account  thereof; 

and 
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1812.         ancl  thai  without  prejudice  to  their  respective  claims  on 

^^^""^  Morris  in  any  event  for  the  amount  of  the  last  install 

Verb 
1^       '        mentj  to  be  guaranteed  by  his  indorsement. 

:  The  iiot^s  Fere  not  delivered  on  the  10th  oi  February p 
according  to  t^e  covenant ;  Morris  refusing  his  indorse? 
ment ;  but  offerii^g  to  advance  immediately  the  third  in* 
^talpaept,  beiqg  allowed  discount.  That  offer  was  ac* 
cepted ;  and  the  amount  of  the  third  ins^lment  was  acT 
cordingly  paid  to  most  of  the  creditors ;  and  Palmer*% 
i^p^3  being  at  the  same  titpe^  inMarchj  given  for  the 
r  ^96  ]  ^  first  and  second  instalmentSj  the  first  instalment  was 
duly  paid  to  all  or  most  of  the  creditors :  but  shortly  be- 
fore the  second  became  due.  viz.  the  6th  of  October^ 
Palmer  propose^  to  pay  half  the  amount  of  the  note§ 
for  that  instalment ;  and  to  give  fresh  notes  payable  in 
t^ree  months  with  interest ;  which  proposal  was  accepted 
by  several  creditors ;  and  fresh  notes  were  given  accord- 
ingly :  some  of  the  creditors,  who  would  not  grant  that 
indulgence^  receiving  the  whole  composition.  The  notes 
Ust  given  l^eing  dishonoured,  a  Commission  of  Bank- 
ruptcy issued  against  Palmer  on  the  31st  of  January^ 
1812.  The  Commissioners  refused  to  ^dmit  the  creditors^ 
who  were  parties  tq  the  composition,  to  prov^  the  re- 
spective balances  of  their  original  debts;  conceiving 
that  they  were  entitled  to  prove  only  the  balance  of  the 
composition  remaining  due,  unless  they  would  refund 
and  bring  into  hotchpot  for  the  benefit  of  the  subse- 
quent creditors  the  sums  received  under  the  composw 
t^on. 

The  petitiqp  prayed,  that  the  petitioners,  som^  of 
whom  had  received  &9. 9c/.  some  Is.  Gd.  and  others  6s.  4dL 
in  the  pound  under  the  composition,  may  be  at  liberty 
to  prove  the  residue  of  their  respective  debts ;  and  that 
the  certificate  may  be  staid. 

Mv. 
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Mr.  Hart  and  Mr.  Cooke^  in  support  of  the  pe&>         ldl9i 

r VBRB' 

Thb  deed  has  a  positive  provision,  the  effect  of  which  Et  rial' 
is,  that  unless  all  the  instalments  should  be  paid,  the  ori- 
ginal debts  continue  subsisting,  diminished  only  by  the 
amount,  that  has  been  actually  teceived.  The  right  of 
the  creditors  can  be  afibcted  only  according  to  the  con. 
tract,  to  be  collected  from  the  terms  of  the  deed ;  which 
is  not  an  act  of  bankruptcy ;  not  assignin]^  the  effects ; 
*  but  a  perfectly  legal  and  fair  stipulation  by  covenant^  L  ^ '  J 
that  the  creditors,  taking  less  than  their  debts,  shall  be 
paid  in  a  certain  time  and  manner;  or  in  default*  of 
payment  according  to  that  stipulation  shall  be  remitted 
to  their  original  right.  The  fact,  that  the  debt  has  been 
in  part  discharged,  is  no  objection. 

Sir  Samuel  RoiniUy  and  Mr.  Montague^  for  the  As^ 

ngnees. 

This  deed,  by  which  a  debt  is  created  either  stibse-^ 

^ent  to  the  bankruptcy,  or  at  the  very  moment,  b  a 

firaa4  upon  the  Bankrupt  Law.    The  very  case  is  put 

by  Lord  Redesdale  in  Ex  parte  Murphy  ( II  )•    These 

creditors  could  not  as  against  the  other  class  make  this 

stipulation,  that  their  debts,  thus  satisfied  by  the  debtor, 

shaD  immediately  upon  the  bankruptcy  revive   against 

his  creditors;  and,  while  he  is  permitted  to  appear  to 

the  world,  as  if  the  debts  were  extinguished,  reserving 

the  liberty  to  enter,  inspect  his  accounts,  and  see  what 

property  of  new  creditors  is  coming  in  from  day  to  day. 

The  efiect  of  these  compositions  is  mischievous.    They 

are  in  truth  private  bankruptcies,  without  the  advam 

tages  attending  a  Commission  under  the  general  law; 

and  paying  the  old  creditors  with  the  property  of  the 

new.     The  claim  under  these  circumstances  upon  the 

event  of  bankruptcy  to  abandon  the  composition,  retain«> 

ing  what  had  been  received  under  it,  and  to  prove  the 

whole 
(11)  1  iSb&.  ^  le  Froy,  44. 
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'    1812,  whole  teraaining  debt^  appeared  to  the  Ccmiinjssibners 

Jp^**'  not  consistent  with  the  strict  law,  much  les»  with  any 

Ex  parte,      P™cipl«  of  equity. 

T/te  Lord  Chanc£LI.or. 
[  98  ]  These  creditors  at  the  time  they  joined  in  this  com^ 

position  had  a  right  to  make  and  enforce  their  demands  | 
and  it  was  competent  to  them  to  enter  into  any  contract 
with  their  debtor  to  take  payment,  or  any  thing  short  of 
it,  in  discharge  or  satisfaction  of  their  demands,  at  any 
periods,  and  under  any  dreumstances,  not  fraudulent 
against  third  persons.  The  effect  of  the  deed  is,  that 
they  are  willing  to  take  in  the  manner  stipulated  10s.  in 
the  pound  in  discharge  of  their  respective  debts:  but 
with  a  view  to  see,  whether  that  object  of  discharge 
has  been  obtained,  it  is  necessary  to  inquire,  whether 
the  whole  composition  has  been  paid,  or  the  different 
parts  of  it,  in  the  mode  and  manner,  in  which  accord- 
ing to  the  true  intent  of  the  deed  it  will  operate  satis- 
faction. The  agreement  is  to  accept  10^.  in  the  pound 
m  discharge  and  satisfaction:  but  they  do  not  g|ve  a 
release  by  the  instrument :  on  the  contrary  their  express 
stipulation  is,  that  they  will  on  receiving  the  notes  and 
cm  payment  of  them  acquit,  release  and  discharge  Palmer 
from  all  the  debts  then  due  from  him  to  them  respec* 
tively.  The  consequence  is,  that  if  this  deed  had  not 
said  one  word  about  bankruptcy,  and  there  had  been  a 
failure  in  payment  according  to  the  terms,  they  had  never 
stipulated  to  give  him  any  release  or  acquittance;  and  the 
indenture  could  not  have  been  pleaded  to  an  Action, 
unless  its  terms  were  observed. 

I  agree  to  the  doctrine  of  the  cases  referred  to  ( 12) ; 
which  do  not  apply.  This  was  void  without  relation 
to  the  bankruptcy.    The  instant  default  was  made  in 

giving 

(12)  Sec  BiginbotAam  r.  Holme,  ante,  88,  and  the  references. 
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ginng  notes  to  some  of  the  creditors,  or  in  the  pity* 
ment  of  them,  the  composition  became  void.  There  is 
ix>  question  therefore  except  whether  they  are  entitled  to 
^  prove  what  remains  in  law  due  to  them ;  or  whether 
they  can  be  called  upon  to  reftmd ;  which  is  the  only 
point  of  difficulty  in  the  case ;  and  it  is  new.  My  opi- 
mon  is,  that  they  are  entitled  to  retain  what  they  have 
received,  and  prove  what  remains  due :  as  it  Is  according 
to  the  agreement,  without  reference  to  bankruptcy,  that 
they  shall  be  paid  the  full  amount  of  their  debts,  de- 
ducting only  what  had  been  received ;  and  according  to 
the  true  meaning  the  creditors,  as  far  as  they  have  re- 
ceived, must  be  considered  as  paid  either  according  to 
the*  deed,  or  not :  if  they  are  paid  according  to  the 
deed,  then  by  the  deed  they  may  retain  :  if  they  are 
not  to  be  taken  as  paid  according  to  the  deed,  then, 
unless  it  can  be  over-reached  by  an  act  of  bankruptcy* 
it  is  a  part  payment  of  the  debt.  I  incline  strongly  to 
think,  that  these  partial  payments  never  can  be  got  back 
into  the  general  fund. 


1812. 


Vbrv, 
Ex  parie^ 

[  *99  ] 


The  Order  directed,  that  the  Petitioners  shall  be  acU 
Butted  to  prove  the  whole  of  the  remainder  of  their 
respective  debts,  and  to  assent  to,  or  dissent  from^  the 
Certificate,  &c.(  18). 


(18)  Tt  is  necessary  to  at- 
tend lo  the  particolar  ground 
of  the  Lord  Chancellor*^  de- 
cision in  this  ease ;  that  the 
proviso  in  the  deed,  avoiding 
tiie  oompositioD,  took  effect 
by  the  fiiihire  in  giving  or 
ptying  the  promisory  notes, 
not  by  the  bankmptcy,  which 
ensued  :   a  distinction,  that 


seems  to  have  escaped  tber 
accurate  observation  of  Mr^ 
Chriaian  (2  Chr.  Bank.  Law^ 
553.) 

Had  the  bankruptcy  been 
the  event,  on  which  the  com- 
position depended,  as  it  ap-< 
peared  to  the  Commissioners, 
the  decision  must  have  fol- 
lowed those  authorities.  In 

which 
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Tere, 
Ex  parte* 


t^bteb  a  prospective  dispo- 
iition  in  the  event  of  bank- 
mptcjr  of  the  bankrupt's  pro- 
perty,  different  from  that  or- 
dained by  the  Bankrupt  Ltfw,» 
has  been  held  void,  as  a  fraud 
upon  that  Law.  In  the  last  in-^ 
stance,  the  preceding  case  of 
jBSginbotkam  v.  Holme^  bank- 
^ptcy  was  conteiniplatedy 
certainly  not  as  a  probable 
event :  yei  a  provision  on 
marriage^  being  expressly  li- 
mited on  the  event  of  bank- 
jroptcy,  was  not  allowed  to 
|)revaiL  This  deed  of  com- 
']|K>sition  with  a  man  in  the 
crisis  of  bankruptcy*  deferred 
fbr  a  short  time  ohljr  by  that 
ineasure,  gives  expressly  on 
that  event  a  great  and  exclu- 
sive advantage  to  one  class 
of  creditors.  In  Ex  parte 
Benmet  (2  Atk.  527),  the 
(inly  previous  case  upon  a 
Composition,  and  not  an  ex-^ 
press  provision  for  bank- 
ruptcy, the  Order  must  be 
understood  as  permitting  the 
creditor  to  prove  the  residue 
only  of  his  original  debt>  de- 
ducting the  payments  he  had 
received :  not,  as  the  Report 
represents,  to  prove  the  whole 
debt/  retaining  those  pay- 
ments. The  authority  of  that 
case  also,  considering  the 
creditor  as  remitted  to  the 
'  ^ginal  debt  by  the  default 


subsequent  to  the  bankruptcy^ 
Lord  Hardwieke  putting  it 
'-  upon  that,  and  admitting  the 
previous  default  to  have  been 
waived,  seems  much  shaken 
in  Ex  parte  Peek  ( I  Rose, 
435);  where, with  the  strongelr 
fact  of  an  express  proviso^ 
that,  in  case  the  composition 
should  not  be  duly  and  re- 
gularly.  paid  by  the  instaf- 
meuts,  &c.  the  release  should 
be  utterly  null  android,  to 
the  end  that  the  creditors 
might  proceed  to  recover  the 
whole  of  their  debts,  as  if 
the  deed  bad  never  been 
made,  the  Lord  Chameelhr 
held  the  creditor  to  the  com- 
position ;  as  there  was  no 
default  at  the  bankruptcy. 
The  question  therefore  in 
these  cases,  before  the  Stat. 
G  Geo.  IV,  c.  16,  depended  on 
the  fact  of  default.  If  default 
had  occurred,  the  original 
debt,  or  so  much  as  had  not 
been  received^  revived,  even 
without  express  stipulation; 
as  the  deed,  the  terms  not 
being  performed,  could  not 
be  pleaded  to  an  action ;  and 
upon  a  tubaequcnt  bankruptcy 
that  was  the  debt  to  be 
proved :  but  upon  bankruptcy 
without  default  the  debt  was 
only  what  ramained  due  un- 
der the  composition ;  as  even 
an  express  stipulation,  tb|it 

the 
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tha  origin^  debt  ahould 
Ti?6  upon  the  efent  of  bank- 
raptcy,  would  bo  void.  The 
•ffect  of  the  SUt  6  Geo.  IV, 
seemft,  and  has  beea  held  by 
CommisaioDera,  to  be,  that 
the  compoaitioii  creditor  may 
couider  the  original  debt,  or 
ao  mocfc  aa  remaioa  nnsatia- 
fled  at  the  bankmptcyy  aa  a 
contingent  debt,  capable  of 
being  prored  upon  the  event 
of  dehnlt  after  the  bank- 
raptey.  A  creditor,  not  bar- 
ing Teceived  the  compoaition, 
nor  haifing  a  distinct  fond, 
aeparaled  from  the  bankrupt's 
property,  applicable  to  it,  can 
oiily  eome  in  aa  the  other 
eradiCora  at  the  date  of  the 
bankruptcy ;  not  receiving 
what  ia  doe  under  the  com- 
poaition,  and  proving  the  re- 
aidoe :  Ante,  ISv  parte  ITOli- 
mera,  VoL  VIII,  84.  See£r 
parte  RidusTdmrn,  XIV,  184. 
JfiscAeazie  V.  JfacAeiizte,Xyi, 

*  The  daim  of  compositions 
to  favevr  nay  be  reasonably 


Vbre, 
Ex  parte* 


questioned.  The  effect,  if  not  1812. 
the  object,  frequently  is,  in- 
stead of  that  open  disclosure, 
just  distribution,  aod  full  dis« 
charge,  provided  by  the  bank- 
rupt laW|  to  send  an  insol- 
vent again  into  the  world, 
oppressed  by  debt,  with  no 
other  means  of  payment  than 
property  to  be  acquired  by 
obtaining  fresh  credit  The 
natural  and  usual  consequence 
is  bankruptcy  at  no  distant 
period,  demonstrating  the  in^ 
eflScacy  of  the  composition ;  * 
when  the  new  creditors, 
whose  property  has  been  air- 
plied  towards  its  discharge, 
for  the  first  time  perhaps 
hear  of  claims,  subverting, 
if  they  can  prevail  to  the 
extent  lately  attempted,  the 
whole  design  of  the  bankrupt 
law  to  do  equal  justice  to 
the  creditors  and  relieve  the 
debtor. 

See  Mr.  Cilmfum's  Obser- 
vations upon  Deeds  of  Trust:      X  *101  ] 
2  CkriMt.  Bank.  Law,  150. 
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J3JJ.  ^AN  ^.  BARNEtt. 

Real  etUte  IIY  Indentures,  dated  the  S4th  of  December^  1788f^ 
converted  into  reciting  the  settlement^  dated  the  5th  o^  February 

perMnal  out  \^^  ypon  jhe  marriage  of  Charles  and  CaiAerine  Van  for 
ana  out  uder  securing  a  jointure,  portions  and  niaintenance,  and  tliat 
for  th  •     Thomas,   the  son  oi  Charles  Van^  had  charged  several 

ment  of  debts  ^'^^  ^  ^^  county  of  ilfoiimotfl&  with  sereral  anuuitiea 
and  to  pay  the  and  judgments^  aqd  was  also  indebted  by  specialty  and 
Miidae  to  the  «mple  contract  to  a  considerable  amount,  it  wasdedaced 
grantor,  his  fj^i  for  making  a  provision  for  payment  of  the  debts  of 
^^'^^^^"f  Thomas  Van,  and  in  consideration  of  lOs.  he  conveyed 
Ae.i  and  fall-  f^f^  Eds^ard  BameH  and  his  heirs  several  estates,  totlitf 

"H^'^  ^'  ose  of  him  and  his  heirs,  upon  the  trusts,  intents  and 
pressed  with  ,       * ,  *  « 

the  character    P^^i^T^^^^f    ^^  subject  to  the  powers,    provisoes,    &c£. 

of  money,  to  ^^'  eitpressedt  vis.  upon  tnist  as  soon  as  conVemettt^f 
one,  who  died  may  be  to  sell  and  dispose  of  the  aforesaid  manors,  fit* 
an  infant,  in-  and  the  inheritance  there6f|  in  fee^Bimple,  eidier  entbely 
competent  or 

therefore  to 
elect  to  have  it  reconverted,  passied  to  fab  administratrix. 

]Mdnay  charged  on  land,  by  articles  on  marriage  to  bo  laid  ont  on 
government  secnrifry  or  ff^hold  estate  in  a  particular  sitaation,  with 
consent  of  the  wife  to  be  settled  npon  trust  for  her  separate  use  for 
life ;  and  after  her  death  to  be  conveyed  or  assigned  to  her  hasband, 
his  heirs,  or  executors;  if  she  sarvive,  for  the  issue,  if  more  than 
one,  subject  to  her  appointment  by  Deed  or  Will,  equally,  at  twenty- 
one,  their  heirs,  if  land,  their  executors,  if  mooey:  if  no  issue, 
subject  to  her  appointment,  and  ib  default  to  his,  or  her,  next  of  kin, 
their  heirs  or  executors.  After  the  husband's  death,  having  disposed 
of  his  personal  estate  by  Will,  this  property  held  personal ;  to  the 
interest  of  which  his  widow  was  entitled  for  life,  with  power  of  ap- 
'poiutment'  by  implication  in  the  event  of  an  only  child  dead  under 
age,  and  intestate ;  and  liberty  to  apply. 


Vabi 
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or  in  pArceky   by  public  auction    or    private  contract,         1812^ 

for  the  best  price,  &c.;  1st,  to  reimburse  to  Bar$ieit  the 

balance  of  the  account  that  day  settled,  the  expenses 

of  the  trust,  and  such  other  sums,  as  he  shall  advance^     Barnbtt. 

not  exceeding  300/.  a-year,  ibr  the  maintenance  of  Thomas 

Van:  next  topny  all  sums  df  money  due  by  Van  according 

to  legal  priority ;  and  to  pay  all  such  re9idue  and  surplus 

as  ahaH  remain  afWr  answering  the  expenses  aforesaid  to 

Fas,  his  executors,  administrators  or  assigns;  and  that 

in  die  meiui  time,  until  the  inheritance  shall  be  sold^ 

Bameiif  his  executors,  &c.  shall  stand  possessed  of  tlid 

lenta  tiid  profits  upon  the  trusts  after  expressed:  vis. 

to  pay  the  jointure,  maintenance  and  portions:  under  the 

settlement  of  February  last,   annuitiea  charged  by)  Va$^ 

and  t6  keep  down  the  interest  of  debts,  and  after  all  such 

paymenls  to  reimburse  himself  all  expenses  in  executkrii 

of  the  trust ;  and  to  stand  possessed  of  the  monies,  which 

^hall  reviain  after  answering  the.purposes  aforesaid,  upo^ 

the  trusts,  &c.  expressed  ccmceming  the  money  to  arise 

by  the  sale.    Van  irrevocably  appointed  Bametf,  his  exie4 

^tttors,  &c.  his  attorneys  to  contract  with  annuitants  fov 

red^nption,  and  compromise  debts,  &c.;  and  the  deed 

contained  the  usual  clauses  for  indemnity ;  that  Van  was 

seised  in  fee,  and  for  further  assurance. 

By  indCTtures,  dated  the  10th  of  October^  1787,  prar 
▼ioua  to  the  marriage  of  Thomas  Van  and  Lucy  WewUzert 
tecitii^,  that  it  was  proposed  to  lay  out  in  trustees* 
name«i  in  the  funds  or  otherwise,  as  Lucy  Wewit»er 
should  appoint,  the  sum  of  10,000^.  upon  the  trusts 
after  mentioned,  Thomas  Van,  in  order  to  make  some 
proridon  for  the  said  Lucy  Wewiixer  as  well  during  the 
eorertore  with  him,  as  upon  her  surviring  him,  and  the 
issue  ot  the  marriage,  if  any,  covenanted,  that  he,  his 
heirs,  executors,  &c.  shall  or  will  within  one  jiionth 
^  after-^ie  marriage,  or  as  soon  after  as  he  shall  be  able,  [  *  104<  ] 
pay  to  John  Palmer  and  Richard  Jacobs  or  the  survivors, 

G  2  his 
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1813.         his  executors,  &c.  the  said  sum  of  10,000/. ;  or  tball  and , 
^JT*'  will  procure  to  be  granted,  conveyed  or  transferred  to 

^^  Palmer  wadJcu^obSf  or  such  other  person  as  she  shall 

Barn£TT.     name,  &c.  so  much  or  so  many  of  the  lands  of  Fan. situate, 

in  the  county  of  ManmouiAf  and  now  vested  in  EdiWMrd 
Bamett  in  trust  to  sell,  as  shall  be  adequate  to  the  said 
sum  of  10jOOO/« ;  in  trust  to  sell  and  dispose  of  such 
lands;  and  to  stand  possessed  of  the  purchase-money, 
arising  and  to  be  received  by  a  sale  or  sales  of  such 
lands  upon  the  trusts,  &c  after  mentioned :  viz.  upop 
trust  with  the  consent  of  Lucy  Weuntzer  notwithstand*. 
ing  her  coverture  with  Van  to  lay  out  the  whole  of  such 
monies  in  Government  or  other  Securities  in  their  names^ 
&c*  or  in  the  purchase  of  freehold  premises  in  some, 
eimnty  near  or  adjoining  to  the  city  of  Bristol,  to  be. 
thereon  granted  and  conveyed  to  Palmer  and  Jacobs,  &c. 
and  their  heirs  upon  the  trusts  in  such  conveyance  to  be 
declared ;  and  to  pay  and  apply  the  interest,  divLd^nds  or. 
produce  of  such  monies  or  the  rents  and  profits  of  such 
lands  and  premises  into  the  proper  hands  of  Luep  JV&r 
wkzert  whose,  receipt  alone  notwithstanding  such  go-. 
verture  was  to  be  good  to  all  intents ;  or  to  permit  her  to 
take  the  same  for  her  sole  use  and  benefit,  in  which  case 
also  her  receipt  alone,  whether  under  such  coverture;  a 
widow,  or  under  coverture  with  any  after-taken  hus- 
band, should  Thomas  Fan  depart  this  life  leaving  her 
surviving  him,  to  be  a  good  and  sufficient  discharge 
thereof,  for  and  during  the  term  of  her  natural  life; 
and  from  and  immediately  after  the  death  of  the  said 
Lucy  Wewiiaser,  the  said  Thomas  Van  being  then  living, 
upon  trust  for  Thomas.  Van,  his  heirs  and  assigns,  or 
executors,  administrators  and  assigns;  and  to  be  con- 
veyed or  assigned  to  the  said  Thon^as  Van  accordingly ; 
[  ^  105  ]      *  but  in  case  the  said  Thomas  Van  shall  depart  this  life  in 

the  life-time  of  the  said  intended  wife,  and  there  shall  be 
issue  of  the  said  intended  marriage  then  living,  or  Lucy 
shall  be  then  ensient  with  child,  which  shall  be 

afterwards 
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afterwards  bom  aHve,  then  from  and  immediately  after 
the  decease  of  the  said  Lucy  Wewitxer,  the  said  Thomas 
'Fan  being  then  dead,   as  aforesaid,  upon  farther  trust 
to  and  for  the  issue  of  such  intended  marriage^  if  there 
shall  be  more  than  one  child,  in  such  proportions,  man- 
^iier,  and  form,  as  Lucy  Wemitzer  shall  or  may,  notwith- 
standing any  coverture  she  may  be  under,  by  any  deed  or 
deeds  or  instrument  in  writing  or  by  her  last  Will* and 
Testamient  legally  executed  and  attested,  grant,   limit, 
direet  or  appoint,  give  or  devisCj  at  their  respective  ages 
of  twenty-one  years,  with  survivorship;   and  the  inte- 
lesty  idvHdends  or  produce  of  such  proportions  to  be 
applied  in  the  mean  time  for  the  maintenance  of  such 
l^hildren  respectively ;   and  if  only  one  such  child,  then 
upon  trust  for  such  only  child,  her  or  hb  heirs  or.asr 
figDB,  or  executors,    administrators,   or  assigns,  at  his, 
her,^  or  their   ages  or  age  of  twenty-one  years,    and 
with,  a  ttmilar  interest,    &c.  for  maintenance:    but  in 
case  there  shall  be  -  issue  of  the  said    intended  mar- 
riage by. the  said  ThomcM  Fan  living  at  the  time  of  the 
deadi  of  the  said  Lucy  Wewitxer  more  than  one,  the 
aaid  I%ama$  Fan  being  then  dead,   and  the  said  Lucy 
WewUxer  shall  have   made   default  either  by  deed  or 
win  of  proportioning  such  trust  monies  or  estate  unto 
and  amongst  such  children,    tbeQ  upon  trust  for  such 
children  share  and  share  alike,  and  as  tenants  in  com- 
moig  and  not  as  joint-tenants,  iheir  heirs  and  assigns, 
if  such  trust  estates  shall  be  lands,   or  executors,  ad- 
miiliatralors,  or  assigns,  in  case  the  same  be  monies,  at 
their  respective    ages    of  twenty-one    years;    and  the 
produce  of  the  said  monies  or  lands  to  be  applied  in 
v^ die  mean  time  as  before-mentioned  in  respect  thereto; 
and  in  case  the  said  Thonuu  Fan  shall  die  in  the  life- 
time of  the  said  Lucy  Wewitxer,  and  there  shall  be  no 
ksue  of  the    intended  marriage   then  living,  or  which 
juay  afterwards  be  bom  alive,  then  upon  trust  and  to 
and  Ibr  such  cooids,  intents,  and  purposes,  as  Lucy  We^ 
s  wHxer 
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[  •107  ] 


wiixer  shall  or  may  by  any  deed  or  deeds,  ot  instnimcinl 
or  writing  to  take  place  at  her  death  only,  or  by  her  last 
Will  and  Testament,  notwithstanding  any  (joverture  alie 
may  be  under,  grant,  limit,  direct,  or  aJppoSnt^  give  or 
devise,  such  trust  monies  or  estates  or  any  part  tUereoff 
and  for  want  or  in  default  of  any  such  grant,  &&  to  the 
next  of  kin  of  the  said  Luey  Wemixer  share  and  share 
alikd  as  tenants  in  common  and  not  as  joint  tenant^ 
in  case  the  saine  be  lands,  their  heirs  and  assigns,  or 
otherwise  their  executors  and  administrators  for  e9erj 
subject  nevertheless  to  any  testamentary  or  other  dispo* 
sition  of  Thomas  Fan  in  his  life-time  as  to  such  trust 
monies  or  estates,  to  take  place  only  at  and  on  Aft 
death  x>r  decease  of  the  said  Lucy  WewUxer  without 
issue  her  surviving,  and  in  default  only  by  her  of  a  legal 
disposition  thereof  or  of  any  part  thereof,  as  aforesaid ; 
^hich  said  several  trusts  shall  immediately  upon  sucb 
Bum  of  10,000/.  or  any  part  thereof  being  paid,  or  the 
granting  such  lands,  &c.  as  shall  be  adequate  thereto,  to 
the  trustees,  be  declared  either  by  such  grant,  ftc,  or 
by  some  other  deed,  &c. ;  and  to  contain  a  clause,  that 
it  shall  be  lawful  for  the  trustees  during  the  joint  fives 
of  Van  and  his  wife,  and  at  ttieir  joint  request  to  call  in, 
or  by  sale  6v  mortgage  of  such  trust  lands  or  some 
part  raise  and  pay  to  them,  or  as  they  shall  appoint, 
]0,Q00/. ;  and  a  covenant  by  him,  that,  if  he  shall  be- 
come possessed  of  or  entitled  to  freehold  or  other  estates 
of  the  value  of  00,000/.,  to  settle  500/.  a-year  upon  the 
like  trusts,  except  as  to  the  power  of  disposing  thereof; 
*  or,  if  he  shall  become  possessed  of  estates  in  land  or 
money  under  ^,000/.  and  above  5060^  to  settle,  as 
she  shall  appoint,  a  moiety,  with  the  like  exception  as  to 
her  power  of  disposal. 


The  Bill  was  filed  by  Thomas  Fan  in  1787,  praying  an 
account  and  a  re-conveyance.  An  account  was  de> 
creed  in  1788.     The  Piaiutiff  died  in   1794 ;  leaving 
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(Sk^rf^  J^h^ Morgan  Fan  hb  only  child;  and 
kylu^iyill  given  mid  devised  all  his  estates,  which  de^ 
iDwd^  &QB|  his  unple  Morgan,  and  all  his  personal 
^Ht^te  whii^isoevev  and  wheresoever,  to  William  Bichartt^ 
AM»  V»  hMr9«  ^xecutorsi  &c* ;  appointing  h|m  executor 
j^.-tfiiB^  to  fell  and  convert  into  money  all  his  said  reajl 
ai|d  pefsonal  estate,  and  thereout  pay  his  debts,  &c. ; 
tfndy  if  ^ere  shaU  be  any  overplus,  to  pay  the  same  to 
Ilia  wffe,  iis-guardian  and  fpr  ibe  use  of  hjs  son,  hi§ 
executors*  &o. 

Fqn^  the  son,  died  in  1798,  an  infant,  and  intestate ; 
Ifiaviiig:  three  aunts  his  co-heiresses.  His  mother,  hav- 
ipg  takea  out  administration  to  him,  presented  a  Petition ; 
alatiiii^  that  thjs  estate  had  been  sold  under  the  Decree ; 
palming  iinder  the  construction  of  the  marriage  ar^clef, 
fir  as  next  of  kin  of  her  son;  and  praying,  that  out  qf 
tiie  meiiey  in  Court,  produced  by  the  sale,  she  may  be 
plud  IQ^QOOA  after  answering  the  previous  incumbrances 
lep^nrtfd  due. 


1819. 


Van 
Babnbt:|[. 


7%e  Lard  Chancellor. 
There  lare  two  questions  fior  decision  upon  the  Pe- 
iidltai  in  this  cause:  1st,  whether  the  residue  of  the 
*  money,  arising  from  the  sale  of  the  estates,  conveyed  to 
Bamea  by  the  indentures  of  178S,  or  the  remainder  of 
ih^  trust  estate,  is  to  be  taken  as  real  or  personal  pro- 
per^. The  second  question  is  raised  by  the  articles,  exe- 
cuted upon^the marriage  of  Thomas  Fan;  which  are  most 
incorrectly  dra^n;  whether  the  sum  of  10,000/.  which 
is  the  subject  of  tbo^  articles,  is  money  or  land;  and 
who  ia  in  the  event  entitled  to  it ;  attending  to  the  fact 
of  its  being  for  the  purpose  of  the  articles  secured  on 
land* 


Mag^h. 
[  ♦108  J 


These  articles  clearly  provide,  that,  when  that  sum  of 
10|000/.,  as  n^oi^ey,  got  to  the  han^s  of  the   trustees, 

it 


Van 

V. 
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1813.         it  was  during  the  Hfe  of  the  wife  her  directioni*  noCiiiat 

of  her  husband,  that  eould  authorise  the  le-oonTersioii 

of  that  money  into  knd ;  and  it  appears  to  me,-  that  if 

Barnstt.     it  remained  a  money  fund  during  his  life,  and  he  aur- 

>  Vived  her,  it  was  to  be  tratisfisrred  or  paid  to  him;  and  if, 

under  her  direction  it  again  became  hmd,  that  hmd  was 
to  be  conveyed  to  him :  such  as  the  subject  of  the  trust 
might  happen  to  be  at  her  death,  it  was  to  be  eoav^ed, 
transferred,  or  paid,  to  him.  The  provisicms,  that  follow, 
contemplating  the  event  that  happened,  his  death  in  her 
life-time,  leaving  issue,  the  interest  or  rents  being  be- 
fore secured  to  her,  give  the  subject,  such  as  it  m^ht 
-happen  to  be,  to  the  issue,  according  to  her  app(uiitnient» 
vested  at  the  age  of  twenty-mie;  and,  in  de&ult  of 
issue  or  appointment,  to  her  next  of  kin :  not  pvoviding 
for  the  farther  event,  that  the  i^sue  might  not  live  to 
attain  -the  age  of  twenty-one  ;  the  event,  ^  which  took 
place,  and  seems  to  have  been  contemplated  in  the  pre- 
ceding part  of  the  articles.  These  articles  are*  to  be 
considered  as  the  heads  of  a  future,  more*  formal,  settle- 
ment. 

[  109  ]  Thou^  it  is  true,  according  to  PuUeney  v*  Lord  Dat^ 

A  very  slight     Ungton  (14),  that  a  very  slight  circumstance,  a  very  slight 
declaration  by  declaration,   wiU  take  from  money  the  quali^  of  land, 

.  \        .    with  which  it  was  impressed,  yet  it  is  not  competent  to 
proprietor  of  .  ^  i       •         ,      .  ,    .       , 

mooey   di-       *"  mfant  to  make  that  election;  and  m  that  case  the 

rected  to  be    P^^op^^y  ^iQ  i^emain,  as  it  was. 

laid  oat  in 

land,  will  take       With  regard  to  the  first  questioii,  what  is  the  nature 

from  it  the      ^f  that  money,  or  land,  which  it  was  not  necessary  to 

character,  so  j. 

r  '  dispose 

impressed  on  .  * 

it  by  the  in- 

stnment  (14)  l  Bra.  C.  C.  223.  See      161.     Kirknuin    v.     Mikm. 

ante,   WheUale  v.  Partridge,  Triquet  v.  Tkomiam,  XIII, 

Vol.  V»  388.     VIIJ,  227.  338,345,  and  Uie  notes,  ante, 

Thomifm  y.  Hqwimg,  3f ,  12?,  I,  4^,  204. 

Biddulph  v.  JBidduipk,  XII, 
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ditpO0fr  of  for  the  obgects  of  the  conveyance  to  Bamettf 
the  deed  of  1782  is  a  oenveyanoe  by  the  owner  of  real 
estate  in  trust  to  sell  out  and  ovit,  neverthekss  for  the 
purpose  only  of  pajring  his  debts :  but  a  person  may  so 
contey  for  that  piu7>ose  as  to  constitute  on  the  property 
the  nature  df  personalty}  unless  he,  or  those  claiming 
under  him,  and  capable  of  making  an  election,  choosy 
to  re-conTcrt  it  by  saying,  it  shall  remain  as  it  is^ 


1819^ 


Van 
Barnstt. 


*  After  that  deed  these  articles  were  executed:  by 
which  Tkomas  Fan  undertakes,  when  he  shall  be  able,  to 
pay  10,0002.,  or  to  procure  so  much  of  the  lands,  rested 
in  JSomeU,  to  be  conveyed  to  trustees:  but  the  expresa 
dedaration  6f  the  purpose  of  that  trust  is  to  convert 
thote  Monmouthshire  lands  into  money,  to  be  held  upon 
a  limst,  of  which  Mrs.  Van  during  the  whole  of  her 
^life  may  have  the  direction:  in  this  respect,  that  the 
sutgect  shall  continue  permanently  money,  or  be  laid 
out  again  in  land,  not  generally,  but  of  a  particular  de« 
scription,  viz.  near  Bristol.  Mrs.  Van  being  still  compe- 
tent to  determine,  what  shall  be  the  nature  of  this  pro- 
*  perty,  having  still  the  power  to  say,  it  shall  be  personal, 
it  18  not  possible  to  maintain,  that  it  is  real. 

i    With  regard  to  the  10,000/.  all  the  provision  by  the 

ai^tides,  giving  Mrs.  Van  the  power  of  disappointing  her 

next  of  kin  by  making  an  appointment,  according  to  the 

,  literal  interpretation  attaches  oqly  upon  her  husband's 

.death  in  her  life,  having  no  issue ;  not  in  terms  providing 

for  the  event,  which  happened,  leaving  no  issue,  who 

attamed  the  age  of  twenty-one.   The  question  is,  whether 

the  articles  are  in  this  part  to  be  construed  according  to 

'the  literal  sense ;  or,  being  considered  merely  as  instruc- 

tiooa  for  a  future  settlement,  the  Court  can  safely  collect 

:  from  the  whole  instrument,  as  the  real  meaning  of  these 

inartifieial  articles,  that  the  farther  contingency  here  in* 

.tended  is  his  deat^  in  her  life,  leaving  no  svch  issue 


[♦110] 
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as  are  described  in  the  ckuse  immediately  preoedlng, 
issue  baiFing  attained  the  age  of  twenty-one;  and  upon 
the  whole  context  that  does  appear  ^  me  to  be  the  tni^ 
^postmction^ 


that  to  be  scb  the  oidy  question  is,  whether 
.there  is  any  thing  in  these  ardde^  confining  Mrs.  Van 
to  the  interest  for  life  in  this  property,  which  she  is  en* 
titled  to  say  shall  be  personal,  and  necessarily  preventing 
|ier  receiving  the  principal  during  her  life ;  which  then 
|br  want  of  appobtment  at  her  death  most  go  to  her 
kiext  of  kin,  provided  the  Will  of  her  husband  does  not 
interpose ;  as  there  is  great  reason  to  think  it  will ;  whe- 
ther, as  diie  may  make  an  appointment,  to  take  i^ace  at 
her  death,  the  Court  will  now  give  her  the  whole;  or 
whether,  before  the  Court  will  ^ve  it  to  her,  she  must 
not  make  some  appointment  in  trust  for  henelf :  and  I 
doubt,  whether  she  must  not  make  such  appcuntment: 
especially  as  the  former  Orders  in  this  cause  are  made 
^  *  111  J  ♦with  liberty  to  her  to  apply ;  the  last  Order,  as  I  take  it 
by  a  slip,  reserving  that  liberty,  not  to  hier,  but  to  any 
persons  after  her  death.  This  Order  therefore  must  de- 
clare this  sum  of  10,000^  to  be  personal  property;  that 
Mrs.  Van  is  entitled  to  the  interest  for  her  life;  with 
power  to  appoint  the  principal  by  deed,  and  liberty  to 
her  to  apply  after  any  such  appointment. 

The  other  question,  as  to  the  residue  of  the  money, 
luising  from  die  sale  of  the  estates  vested  in  BdnteU^ 
depends  upon  the  deed  of  1783,  the  Will  of  Thomas 
Fan,  and  the  facts,  diat  the  scm  died  an  Infant,  and  his 
mother  is,  ^s  his  administratrix,  entitled  tp  all  his  per» 
sonal  pn^rty.  Upon  the  particular  expressions  of  the 
deed  I  incline  to  thinly  there  was  a  conversion  out  and 
put ;  requiring  some  act  by  Mr.  Fan  in  his  life  to  take 
firom  the  land  the  effect  of  the  trust  to  sell,  and  pay 
tb^  w^olp  money  to  him^     The  question  therefore  is, 

whether 
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vbeAer  imder  his  Will  it  is  to  be  deemed^  as  it  w»^         W% 
person^  property,  or  real  estate,  which  strictly  it  wai         ^T"*^ 


not-;  b«t  aa  which  it  might  in  Equity  be  consideredL  «. 

The  true  constriictioh  appeaa  to  me  to  be,  ihat  what  Parnw^* 
iraa  actually  couterted  into  money  in  execution  of  th|i 
trust  is  money ;  that  the  Will  of  Thomas  Fan  operated 
upon  it  as  suchs  that  it  was  therefore  personal  pro- 
perty of  his  infant  son ;  who  pould  not  make  an  elec- 
tion; and  that  l»s  mother  is,  as  his  itdministratriz, 
enti0e4  to  it. 


[112] 
V.  RIDDLE.  "12- 


Mag  lUK 
A  FTER  the  usual  Order  for  a  month's  time  to  answer    Illness  an  exir 

upon  the  second  application  in  a  town  cause,  a  ceptbii  t9  thf 
qieci^  application  was  tauule  by  Motion  for  fiurther  time,  ^^»  ^^  w. 
on  affidavit,  stating  the  severe  illness  of  the  Defendant  W"^^  w 
and  the  great  length  of  the  Bill,  containing  above  three  ''^a 

IfmOtfid  interrogatories-  JJi)uwU  mnsl 

be  made  in  . 

Mr.  WethereUi    for  the  Plaintiff,    opposed    the  Af o-  the  first  in- 

tion^    iBttstingy   that  a'  special  case  should  have  been  stance,  befora 

fanm;^tt  forward  in  the  first  instance ;  ^s  in  Norrfs  v,  ^^  '*'"■*  *''* 

MenaeaffilS),  ders  obtaineO. 

The  Lord  Phamcsllob. 
CaA  tiiat  general  rule  i4>ply  to  the  i»se  of  bodily  in- 
timity f  Tl|e  Defimdant  might  have  been  seiaed  aft^ 
the  Order  made.  The  droumstance  of  his  pot  having 
jqpplied  for  time  is  rather  in  his  &vor;  shewing,  that  be 
idid  not  mean  to  trespass  upon  the  general  rule,  if  he 
^ooU  avoid  it.  The  affidavit  does  not  point  out,  that 
liie  Solicitibr  had  addressed  bimsdf  to  getting  the  answer 

•ready^ 

(16)  Ante,  VoLXIl,^.    Ponuwuirth  v.  Yeonumi,  2iMer. 
142. 
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ready.  I  agree  with  Lord  Erskme,  that,  if  the  ground 
is  specialj  and  in  its  nature  such  that  the  Defendant  or 
his  agents  can  be  apprized  of  it  in  time,  the  appBcation 
should  be  as  early  as  possible:  but  in  the  natuw  of 
things  bodily  infirmityi  which  may  not  be  foreseen,  must 
be  e3(cepted. 


The  Order  was  made  for  a  month's  farther  time. 


[US] 

1812. 
Ma^lltk. 
Interrogato- 
ries and  De* 
'positions  not 
referred  for 
Impertinence 
alone  without 
Si|uida)f 


WHITE  r.  FUSSELL. 

\M  R.  Otoenf  for  the  Defendants,  moTed,  that  interro- 
gatories   and    the  depositions    of   two  witnesses 
should  be  referred  for  impertinence. 

The  motion  was  made  as  of  course;  but  notice  having 
beep  served,  the  Plaintiff  appeared  to  oppose  it. 

Mn  Hall,  for  the  Defendant,  insisted,  that  there  is  no 
instance  of  a  reference  of  depositions  for  impertinence 
alone  without  scandaL  The  reference  for  scandal  k 
upon  the  distinct  ground,  that  nothing  scandalous  is  to 
be  introduced  before  the  Court.  If  there  is  any  cause 
for  blame,  it  rests  with  the  Commissioners  of  both  par- 
ties. All  depositions  contain  much,  that  cannot  be  read ; 
being  either  irrelevant,  or  not  evidence.  In  Pyneerd  v. 
Pynceni{\Q)  hord Hardwicke  adverts  to  the  ])rior  case 
of  Cocks  V.  WortMngion  ( 17)  as  a  case  of  scandal  as  weU 
as  impertinence.  This  motion,  which  is  not  of  cdursot 
and  for  which  no  special  ground  is  laid,  must  be  refused 

with  costs. 

The 


(16)  3  Atk.  157. 


(17)  2  Atk.  235^. 
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The  Lord  Chancellor. 
In  Pffneeni  r.  Pynceni  it  is  stated,  that  the  witness 
took  exceptions.  Lord  Hardwicke  having  reserved  the 
questioDi  until  he  heard  the  cause,  it  would  he  very 
strong  for  me  to  say,  it  is  a  motion  of  course.  The 
rule^  if  it  applies  to  impertinence,  must  apply,  whether 
there  is  more  or  less;  and  with  reference  both  to  im- 
pertinence and  scandal,  when  all  the  consequences  are 
^  considered,  the  Court  ought  to  be  very  tender  in  strik- 
ing any  thing  out  of  the  depositions. 


iia 


« 

The  Motion  was  refused;  but  without  costs:  the 
Lord  Chancellor  observing,  that  it  was  moved  as  of 
course. 


leia^ 


Whitb 

FUSSSLL^ 


[♦114] 


WILLIAMSON  0.  GORDON.  W12. 

Ma^^Oihs 
^I^ME  Bill  prayed  a  foreclosure;   aiid  the  usual  De^    Foreolosmre 

cree  was  made  for  an  account  of  principal,  interest^  against  an  fn- 

and  costs;  and  for  a  re-conveyance  on  payment,  &c«|  *•***•    *"** 

and  that  in  defeult  of   such  payment  the  Defendants  ^^^^^  ■•^•^" 

should  be  foreclosed;  and  that  the  Decree  should  be  ..      t  «  ' 

the  clause  aui, 

binding  on  the  Defendants,  the  infants,  unless  on  being  ^  j^  ||^^  ^^. 

respectively  served  with  a  subpcena  to  shew  cimse  against  giQgi  Decree ; 

the  same,  they,  any  or  either  of  them,  should  within  six  giving  six 

months  after  he,  she,  or.  they,  should  have  attained  re-  months  after 

spectively  the  age  of  twenty-one  years,  shew  to  tiie  Court  ■fi»®  *^  *^^^ 

good  cause  to  the  contrary.  ^'"®'  ^^^^^ 

can  only  be 

_____  ,     , .    «  .         ,  ,        .     error. 

The  Master,  by  his  Report,  statmg  what  was  dge,  m 

the  usual  manner  appointed .  a  time  and  place  for  pay- 
n^ent;  and  upon  affidavit,  that  no  one  attended  on  behalf 
of  the  Defendants,  an  Order  was  made  to  make  the  De- 
cree absolute ;  which,  as  drawn  up,  went  no  farther  than 

to 
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idlS.         to  decldr^^  that  the  Decree  should  be  absoiote  as  agiunst 

t^itLTAMfioN   ^^^  ^^  *^®  Defendliiits  as  were  adult ;  but  was  silent  as 
V.  to  the  infant 

CtoRDOK. 

[115]  A  motion  wa9  miide,  that  the  Minuted  of  the  Order 

may  b^  varied  by  inserting  after  th^  declaration,  that  thcf 
Defendants,  therein  named,  (who  are  adult )»  shall  stand 
itoreclosedi  a  similar  declaration  as  against  such  as  are 
faifknts;  with  the  addition  of  the  clause  in  the  original 
Decree,  giving  six  numths  after  their  respective  agea 
of  twenty-one  to  shew  cause. 

Sir  Samuel  Ramilty  and  Mr;  Shadwelif  in  supt>Ort  of 
tiie  Motion,  relied  on  Mattock  v*  Galttn  ( 18 )  and  Lyne 
V.  WiUis(\9\  as  authorities  for  a  decree  of  foreclosure 
against  an  infant,  recognised  (SO)  in  The  Bishop  of  Win^ 
(cheater  v,  Beavor* 


r  • 


Mn  Leach^  for  the  infant  Defendants. 
The  question  is^  whether  the  Decree  absolutCj  after 
the  ac<iount  Bas  been  taken,  must  contain  the  same  de- 
claration, giving  the  in&nts  a  day  to  shew  -cause,  as 
the  original  Decree*  It  is  said,  that  it  is  not  usual  to 
repeat  that  in  the  Decree  absolute:  and  that  there  is  no 
predident  to  be  found  of  an  absolute  Decree  of  Fore* 
dosure  agidnst  an  infant:  yet  upon  principle  it  canliot 
be  disputed,  that  it  would  be  very  mischievous,  if  an  in- 
fimt  couH  not  be  fbr^losed ;  and  the  repetition  of  the 
declaration,  which  is  tiecessaiy,  as  against  the  adults,  to 
shew,  that  the  account  has  been  taken,  seems  equally 
iiecessary  with  reference  to  the  infSunts. 

The  Lord  GHAMCEtLok* 
I  have  always  understood,  that  infancy  does  not  operate 
to  prevent  a  Decree  of  Foreclosure;  and  the  infant  bas 

only 

(18)  3  P.  WiU.  352.  Spencer   v.  Boyes.  IV,    370. 

(10)  3  P.  Wia.  352,  tt.  See  the  note,  VH,  211. 

(20)  Aate,  Vol.  Ill,  317. 
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oply  six  months  to  shew  cause  agsunst  the  Decree :  but         1613, 

he  cannot  do  that^  if  the  Decree  would  hare  been  right 

against  him,  had  he  been  adiilt.    He  can  shew  nothing 

but  eiTor  in  the  Decree; -and  a  Decree  of  Fore<;lo8Ute      OoR0oif4 

it  not  error  according  to  my  notion. 


WiittAiiisoii 

V. 


The  Order  was  made  aofioirdingly  for  varying  this  Ml-' 
Mtes  by  adding  the  ClausCi  as  prayed^ 


I 


HATCH  V. u  ^  iWl 

N  a  stilt  for  tithes,  after  e:fiuLminations  put  in  by  the    Aft6r  IMeii^ 

Defendants  to  interrogatories  filed  by  the  PMntiffy  dant^  exuad^  ^ 

tpon  which  examinations  he  had  moved  fcrtr  payment  into  ^^^^^  ^  *■*" 

Court,  he  further  moved  for  liberty  to  file  new  inter-  ^Tlf  ^^'^ 
.  "^  find  Motion  for 

''«^'^-  payment  into 

Co^rt  on  thai 

Sir  Sanmel  RamiUy  and  Mn  Hdtt^  in  sttp|K>rt  of  the  examination. 

Motion^  referred  to  the  Practical  Register  (21 ).  P^kioUff  p^ 

mitted  to  file 

VLt.WethereU,  for  the  Defendants,  insisted,  that  after  farther  later- 
examinations  regularly  gone  through  against  the  different     ^^ 
Defendants,  and  an  application  by  motion  for  the  pay- 
ment of  the  sums,  which  the  Master  was  ready  to  report 
dae»  there  was  no  instance  pf  permitting  new  supple^^ 
mental  ifiterrogatoricfs  to  be  filed* 

1^  Samuel  Bomitty,  in  R^f>ly. 
It  is   impossible  to  put  in  an   original  Bill  aft  ttid 
questions^  that  may  be  material.    The  answer  frequently 

suggest* 

(21)  Prae.  Reg.  256,  Hr.  Wyaifs  editioa. 
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Practice 
settled  to 
move  on  ex- 
aminatioii, 
admitting  mo- 
ney dae,  for 
payment  into 
Conrt^  before 
theOinae  is 
set  down  fdr 
farther  direc- 
tioni« 
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suggests  something ;  and  examinations  are  -  just  the 
same  as  answers.  In  principle  there  can  be  no  dbtinc« 
tion  between  them.  A  Defendant  may  answer  literally ; 
and  yet  so  that  no  justice  can  be  obtained  by  the  first 
inquiry.  This  course  is  therefore  essential  to  the  ends 
of  substantial  justice. 

The  Lord  Chancellor. 
According  to  the  old  practice  you  did  not  between 
the  original  Decree  and  the  Hearing  for  farther  Direc- 
tions apply  for  payment  into  Court:  but  that  applica- 
tion upon  an  examination,  admitting  money  to  be  due, 
has  been  long  the  settled  practice;  and  the  payment  is 
made  certainly  without  prejudice  to  a  farther  demand, 
if  more  is  due.  It  comes  to.  this ;  whether  it  may  not 
appear,  upon  an  examination,  admitting  money  to  be 
due,  that  much  more  is  due,  if  the  party  can  by  pipper 
inquiries  extract  the  whole  truth. 

This  Order  must  therefore  be  granted  (  2S  )• 

(  22  )  Farther  Interrogate-     280.  Price  t.  Lytton,  5  Madd. 
ries  in  the  Master's  discre-     405. 
tion :  Lynn  t.  Buckp  3  Madd; 


1812. 
June  3d. 

For  the  pur- 
pose of  Com- 
Hiitment  nnder 
a  short  Order 
to  pay  money 
the  person, 
ser?mg  the 
Order,  most 
have  anthority 
to  receive  the 
money. 


WlLKINS  ».  STEVENS. 

np'EDB  Master^s  Report  ascertaining  a  sum  of  money 
to  be  due,  a  short  Order  was  obtained,  that  the 
party  should  pay  the  money  in  four  days,  or  stand  com- 
mitted. Upon  a  motion,  that  the  party  should  stand 
committed  for  non-payment  under  that  Order,  an-  ob- 
jection was  taken,  that,  it  did  not  appear,  that  thjfc 
person,  who  served  the  Order,  bad  authority  to  receive 
the  money.  * 

Mr 
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t  Itf r.  Wk^^ld^  in  support  of  the  Motioq,  cont^tHled^         1813. 

that  it  was  not  necessary;   distinguishing  this  from  the  ^^|2kins 
case  of  mortgage  money  ordered  to  be  paid  at  a  parti*  v. 

cular  time  and  place.  Stevens. 

The  Lord  Chancellor. 
The  question  is,  whether  the  party  is  not  entitled  to 
hare  the  service  made  upon  him  by  a  person^  having 
a  demand  upon  him  by  authority'  to  receive  the  money; 
so  that  he  may,  if  he  thinks  proper,  at  that  moment  de* 
liver  himself  from  atiy  farther  obligation  to  the  Court ; 
and  that  I  take  to  be  the  general  rule#  If  the  person^ 
serving  an  Order  of  this  sort,  has  authority  to  receive 
the  money,  the  other  knows,  to  whom  he  is  to  pay  its 
if  not,  he  may  be  employed  during  the  four  days  in 
liunting  for  the  person,  who  is  to  receive;  and  suppose 
his  residence  to  be  in  Cumberland.  The  person,  who  b 
to  pay,  must  be  placed  in  such  circumsttoces,  that  the 
instant  he  is  served  with  the  Order  he  may  know  how  to 
deliver  himself  from  it;  and  then  his  disobedience  can 
be  attributed  only  to  his  not  being  ready  to  pay. 


VHILUVS,  Ex  parte:  1812, 

June  12M. 
"D  Y  an  Order  made  under  a  Commission  of  Lunacy.    Land-tax  on 

agunst  Henry  Cranmer,  directing  an  account  of  his  a  Imia tic's  es- 

debts,  the  Master,  was  ordered  to  inquire,  whether  any  ^^'^ '^®^®®'°®*^ 

snd  what  timber  was  standing  on  his  estate  in  a  state,    j  ^^^^^  ^^^ 

of  decay,'  or  that  would  not  improve  by  standing,  or    t  ^       • 

,   -    ,  -  *  •  of  decaymg 

that  nnpeded  the  growth  of  other  timber ;  and  whether  timber   order- 
it  would  be  for  the  benefit  of  the  lunatic  and  his  estate,  ed  to  be  cat 

that  for'^payroent  of 
.  debts  under 
'  the  Master  s  Report/  that  it  was  for  his  beneBt.    No  equity  for  a 
charge  in  favor  of  the  next  of  kin. 

•  Vol.  XIX.  H 
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181t.         tlutt  the  same  or  any'  part  thereof  shduld  hd  iioid  far 
""^'^         the  purpose  of  raising  a  suflScient  sum  to  liquiclate  tbli 

Ex  parte'.       ^*^' 

The  Master's  Report,  ascertaining  the  debts  and  the^ 
limber  in  a  state  of  decay,  stated  hi^  opinion,  that  the 
whole  of  the  above-mentioned  timber  should  be  soU  for 
$hfi  piurpose  of  raising  money  to  liqiudate  the  debts;  and 
that  it  woidd  be  for  the  benefit  of  the  hinatic  and  hia 
estate,  that  the  money  to  arise  by  safe  of  the  said  timber 
and  of  some  household  effects  should  be  applied  in  disr 
charging  the  debts,  as  far  as  it  would  extend;  whicb 
was  ordered  aocoidingly.  The  timber  produced  9455/.  9 
whi(sh  was  paid  into  Court. 

•  * 

•  Upon  the  PethioR  of  Robert  Cramner^  the  heir  at  lem^ 
and  one  of  the  next  of  kin,  it  was  ordered  that  the  peti^ 
tioner  should  be  at  liberty  to  contract  for  the  redemp* 
lion  of  the  land-tax  on  the  lunatic's  estates^  The  land« 
tax  was  redeemed  accordingly :  the  consideration  being 
stock  transferred  out  of  the  fund  in  Court,  arising  prin* 
cipally  from  the  sale  of  the  timber,  and  constituting  part 
of  the  lunatic's  personal  estate. 

This  Petition  was  presented  by  some  of  the  next  of 
kin  of  the  lunatic;  stating  his  death  on  the  24th  of  De* 
cember,  1810;  that  the  personal  estate  was  diminished 
by  the  sum  of  6625L  ISs.  4c/.  transferred  to  the  Com- 
missioners; and,  as  in  the  Orders,  authorizing  suc& 
transfers,  no  direction  was  contained,  that  the  land-taiL 
so  redeemed  dhould  merge  in  the  estates,  on  which  it' 
was  charged,  the  said  land-tax,  having  been  purchased 
out  of  the  personal  estate,  ought  to  be  considered  as  the 
lunatic's  personal  estate,  and  as  such  divisible  among 
[  ^  ISO  }      *the  next  of  kin  f  praying  accordingly,  that  the  land-tax 

80  redeemed  may  be  declared  a  charge  upon  the  said 
estate  for  the  benefit  of  the  petitioners  and  the  other 
next  of  kin* 
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*        Mr.  Sieharda  and  Mr.  TVoiorry  in  support  of  the         1812. 
*   Petition.  x^'^^'^ 

'     The  reasoning  in  thie  case  of  Ware  v.  Po/Ai«(28>  is      ^^^Zu. 
^pplicsble  equally  to  a  lunatic  and  an  infaiit    The  lu- 
UBtiCy  if  he  trovers,  or  his  reptesentativey  shall  not 
te  pn^diced  by  the  act.    The  effect  of  changing  the 
luttute  of  the  property  is  very  material  froni  the  different 
iDodes  of  disposition^     The  Court  therefore,  directing 
*pef8onaI  property  to  be  laid  out  in  the  redemption  of 
die  land-tax,  in  an  estate,  or  a  charge,  K^ould  ndces* 
Mrily,  if  called  upon,  deckre,  that  the  right  of  the  pro- 
prietor to  consider  it  either  as  real  or  personal  property 
•diduid  not  be  prejudiced :  or,  if  there  is  no  such  de- 
daration,  that  must,  according  to.  your  Lordship's  opi- 
nion in  Ware  v*  Polhill^  be  considered  as  the  rule  of 
the  Court.    The  consequence  in  this  ease  is^  that  all  the 
monqr,  laid  out  during  the  lunatic's  life  in  redemption 
^•tke  famd«>ta7c,  must  be  considered,   as  between  the 
Itpresentativev,  still  his  personal  property:   or^  at  least 
iriiat  has.  been  applied  since  his  death ;  if  the  cose  of 
«i  infant  can  be>  distinguished^    The  consequoice  of  not 
fSterring  the  option  to  the  lunatic  in  the  event  of  his. 
rscoTery,.  or  to  the  representative,  would  be  the  enormous 
Buee)ii^i  ^^^  diree^fourths  of  the  personal  estate  have 
been  thus  exhausted  by  the  act  of  the  Court,  at  the 
iostlaice  of  the  party  applying  for  the  redemption  of 
the  knd-tax. 


Sir  Samuel  RamUhft  for  the  Heir  at  Law* 
Thk  is  under  the  drcumstanees  a  most  unreasonable  [  121  ] 
appiiCBlKm.  The  Commission  issued  against  this  gentle- 
mmf  at  a  very  advanced  age;  and. under  his  course  of 
iMMgeDient  fimber  had  been  permitted^  to  stand  long 
after  it  had  beeii  fit  to  be  cut*  The  Court  ordered  such 
timber  to  be  cu^  and  sold  for  discharge  of  the  debts ; 
Hid  upon  a  f^r^^^r  applicatioi^  thought  it  right,  that  out 

(23)  Ante,  Vol.  XI,  267. 
HZ 


121  CASES  IN  CHANCERY. 

1813.         of  the   money  remaining  in  Court  the  land-tax  should 
.^  ""^"^^  be  redeemed.    There  is  at  least  as  much  reason  to  con- 

A  HILLIP8 

Ex  varte  *®^^»  *^**  *^  beyond  what  was  required  for  discharge  of 
the  debts  should  be  considered  real  estate,  as  for  this  ap- 
plication. The  act  for  redemption  of  the  land-tax  (24) 
prescribes  the  mode,  if  it  is  not  intended,  that  the  land- 
:  tax  should  be  merged.  There  is  no  instance  of  thb 
being  done  by  the  Court;  and  the  point  was  settled 
upon  most  mature  consideration  in  the  case  Ex  parte 

•  Grimstone  (25)^  referred  to  by  Lord  Loughborough  in 
Oxenden  t.  Lord  Compton(26)f  Lord  Baihurstf  with  the 
assistance  of  Lord  Chief  Justice  De  Grey  and  Baroa 

•  Smjfthe^  reyersing  his  former  decision,  and  adopting  that 
of  Lord  Northingion. 

Mr.  JUchwrckf  in  Reply. 
Can  the  Court,  who  in  the  case  of  an  infant  always 
consider  what  is  for  his  benefit,  adopt  a  diflPerent  rule 
4n  the  instance  of  a  person,  equally  a  ward,  requiring 
protection?    Would  they,  if  the  lunatic  had  been  an 
[     122  J      •  infant,  have  granted  that  protection,  refusing  it  on  ac- 
count of  his  age?    It  is  difficidt  to  perceive  the  ground 
of  Lord  LoughborougKs  distinction.     The  infant  may 
dispose  of  hb  personal  property  by  Will  at  the  age  of 
seventeen:  the  lunatic,  if  he  recovers,  has  diflPerent  modes 
of  disposition  as  to  his  real  and  personal  estates.    Sup- 
pose, he  made  a  Will,  neglecting  to  execute  it  according 
to  the  Statute  of  Frauds  (S7):  the  e£Pect  would  be,  that 
his  power  of  disposing  of  his  personal  property  is  an- 
nulled.   The  Court,  who  have  in  many  cases  of  lunlicy 

declared^ 

(24)  Sfot  38  Geo.  II  I,  e.  60.  (25)  AnUf.  706.  4  Bro.  C.C. 

SUt.  39  Geo.  Ill,  e.  6, 21,  235,  n. 

40,  48, 108.    SUt  89  &  40  (26)  4  Bro.  C.  C.  201.  Ante, 

Geo.  Ill,  c.  30.  Stat  41  Geo.  Vol.  II,  69. 

Ill,  c.  72.    Consolidated  and  (27)  SUt  29  CA.  II,  e.  8. 
amended  by  Stat  42  Geo.  Ill, 
c.  116. 


CASES  IN  CHANCERY.  12^ 

declaredi   that  its   act  fihould  not  prejudice  the  pght,         1813. 
diat  a  charge  should  be  kept  alive,  &c.   has  no  legisla*     ^  ^"^^^^ 
tive  power  upon  the  subject;  acting  only  on  the  uniform      ^  narie 
principle^  that  it  is  not  to  alter  the  rights  interest,  or 
diode  of  disposition. 

r 

ZXe  Lord  Chancellor* 
The  opinion  I  shall  now  express  must  be  subject  to  a 
Bin,  if  the  party  thinks  proper  to  file  one ;  as  I  have  no 
direct  jurisdiction:  but  I  am  not  authorized  to  go  against 
what  I  conceive  to  be  the  determination  upon  this  point. 

In  the  case  of  the  infant  the  Lord  Chancellor  is  acting    INfltiocCioii    ' 

as  the  Court  of  Chancery  :  not  so  in  lunacy ;  but  under  between  the  ^ 

a  speciid,  separate,  Commission  from  the  Crown,  autho-  general  jnris- 

rizing  him  to  take  care  of   the  property,   and  for  the  "**5**oo  ®f  *he 

benefit  of  the  lun^itic.  ^""[^  ^f^^^-; 

oery  m  tbe  case 

of  an  infant  and  that  of  the  Lord  Chancellor  under  a  special  Com*' 

mission  in  lanacy. 

In  the  case  of  the   infant  it  is  settled,  that,  as  a    The  Court  •' 
tnistee  out  of  Court  cannot  change  the  nature  of  the  *cts  for  an  in-  • 
propeiiy,  so  the  Court,  which  is  only  a  trustee,  must  '■***  ••  • 
^  act  as  the  trustee  out  of  Court;  and  finding  that  a  [  •l^S  ]      ^'l 
change  will  be  for  the  benefit  of  the  infant,  must  so  deal  -.k^nrimr  nro^  • 
with  it  as  not  to  affect  the  powers  of  the  infant  over  his  party  for  his  > 
property  even  during  his  infancy;  when  he  has  powers  benefit;  bat 
over  one  species  of  property,   not  over  the  other.     It  so^  not  to 
may  be  for  the  benefit  of  an  infant  in  many  cases,  that  ^^^^^  his        > 
money  should  be  laid  out  in  land ;  if  he  should  live  to.  P®^®'  ^^^ 
•  become  adult:  but,  if  not,  it  is  a  great  prejudice  to  him;  .  ^^^^    wing . 
taking  away  his  dominion  by  the  power  of  dbposition  JJ^^J,  his 
he  has  over  personal  property  so  long  before  he  has  it  testamentary 
over  real  estate.     The  Court  therefore,  with  reference  to  power   over 
his  situation  even  during  infancy  as  to  his  powers  over  personal  pro* 
prpp^ty,  work?  (he  change^  no(  to  all  intents  and  pur*  P^rty. 

poses. 
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1812;         poses,  but  with  this  quaKfieation ;  that,  if  be  lhrei«'b^« 
^^"^^  may  take  it  as  real  estate ;  but  without  prcgudiee  U>  W* 

p,^  *      right  over  it  during  infancy  as  personal  prop6irty« 

DistinctioD  in       A  lunatic  stands  on  quite  a  different  footing;  as  th^.- 
luuacy.    The    instant  of  a  lucid  interval  he  has  precisely   the  same 
Lord  Chan-      power   of  disposition  over  one   spectes  of  property  as 
cellar,  acting     ^^  ^y^^  Other,  in  different  modes  and  forms  I  admit. 
.  .  ^        .        The  Lord  CkanceUor,  acting  under  a  special  CommissiDll' 
sion  does  what  ^^  ^^  Crown,  does  what  is  for  his  benefit;  taking  th6> 
is  for  the  lu-  advice  and  assistance  of  the   presuihptive  next  of  kin- 
natic's  beneBt ;  and  heir  as  to  the  management  of  the  property^  that 
taking  the  i^d*    may,  or  may  not,  be  their  own. 
vioe  aqd  as*' 

sistaoce  of  the  presumptive  representatives  in  managing  the  property ; 
tbna  cutting  timber,  or  selling  real  estate,  to  pay  debts.  Sec;  not  re* 
gardiag  the  diflerent  forms  of  disposition:  the  power  over  each 
spepies  of  property  upon  a  lucid  interval  being  the  same. 

Timber  on  a  A  case  has  occurred  of  a  lunatic,  seised  ex  parte  par 
lunatic's  es*  temd  of  estate  A.  and  ex  parte  nuttemd  of  estate  B. ; 
estate  j.  ^  j^^  •  jj^^  jitter  being  subject  to  a  mortgage ;  and,  timber  cut 
**  upon  A.  having  been  applied  in  discharge  of  the  mort-' 

»•  ^A  ^^^^  upon  B.  it  was  on  a  question  between  tbe  heira 

nlied  in  dis-    ^^'^^  *^**  ^'  ^**  ^^^  *^  ^  recouped, 
charge  of  a 

mortgage  on  Upon  these  grounds,  had  the  application  been  to  sell 
b|S' estate  tv  a  part  of  the  real  estate  for  the  pajrment  of  debts,  the 
parU  nuaermi:  Court,  finding,  that  the  maintenance  of  the  lunatic  would' 
^  PH  %yon^  |jg  better  provided  for,  and  his  advantage  promoted,  by 
<   •  disposing  of  a  real  estate,  inconvenient,  ill-conditionedj,' 

&c.  that  it  would  be  for  his  benefit  so  to  pay  the  debts, 
and  keep  together  the  personal  estate,  would  have  no 
difficulty  in  making  such  an  application ;  and  so  in  cutting 
down  timber  upon  the  estate,  augmenting  the  personal' 
property,  it  goes  as  personal  property ;  and  the  different 
form  of  disposition  is  not  regarded,  when  a  lucid  inter«» 
val  arrives.    Upon  these  principles  this  sort  of  diatmc« 

tion. 
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tki^  wbedier  «^d  or  not,  is  settled ;  and  I  think  there 
k  sufficient  to  maintain  it4  but,  if  settled,  I  have  no  in-> 
cUnatioD  to  disturb  it. 

:  There  la  mother ,  particular  reason  as  to  this  object 
of  redeeming  the  land-tax.  I  doubt,  whether  the  Lard 
ChaneeUoTi  acting  under  the  Commission,  would,  without 
the  cx|»ess.ipaiirer,  given  by  the  Statute  to  the  Commit* 
tees,  haire  thought  himself  authorized  to  purchase  ther 
huadrtoac  The  Coounittee.^did  not  venture  to  do  so 
under  that  power  without  an  application  hiere;  and 
must  have  been  very  ill  advised,  if  he  had:  but  the 
Lord  CAanciUor,  seeing,  that  it  is  for  the  lunatic's  bene* 
fit  to  buy  the  land-tax,  does  what  is  authorized,  per- 
haps by  his  special  Commission,  under  the  sanction  of 
an  Act  of  Parliament;  which  declares,  that,'  if  for  the 
benefit  of  the  lunatic,  .it  may  be  done;  and  there  is  no^ 
Equity  that  {  can  see  between  the  representatives  in 
that  case  ( 28  )• 


],g|3. 


The  Ijord  Chancellor  dismissed  the  Petition;  repeat* 
ingi  his  offer  of  a  Bill ;  which  being  declined,  his  Lord- 
tfup  added,  for  the  satisfaction  of  the  parties,  that 
diere  would  be  no  chance  upon  a  Bill  of  an  alteration  in 
liis^opiaionL 

(28)  See  the  note,  ante,  Vol.  I,  204. 


Phillips^ 
Ex  parte^ 


[126] 


I 
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GARVEY  V.  HIBBERT. 


Rolls. 
1812. 

22d. 


jytLLIAM  MAUDUIT  by  his  Will,  gave  and  be-     Legacy  «to 
r  qiieaAed  to  the  "three  children  of  Deb&rah  Du-  "  *«  ^^^^^ 


4* 


«i/,  wU?  of  Dr.  Benjamin  Duval,  the  sum  of  600t  \\  children  of 


(^  eaeh  of  lawful  money  of  Greai  Britain.'^ 


Mrs. 


A.  the  sum 
"  of  000/. 
"each.'*  Four 


obikben,  sU  bora  before  the  date  of  the  Will,  entitled  to  000/.  saeb. 


m 


iBi%: 


Garvet 

V. 
HlDDERT. 
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..  Mrs.  Duval  had  four  children,  all  bom  before  the 
of  the  Will;  and,  the  cause  coming  on  for  farther  direc* 
tions  upon  the  Master's  Report,  stating,  that  no  evidence 
was  produced  to  shew,  which  of  the  four  chQdren  were 
the  objects  of  the  testator^s  bounty,  the  question  arose 
upon  the  right  to  this  legacy.  •     > 

Mr.  Leach,  tor  the  residuary  legatee,  said,  that^  as  it 
was  impossible  to  ascertain  the  three  children,  for  whom 
these  legacies  were  intended,  the  bequest  was  void  for 
uncertainty. 


[  126  ] 


Sir  Samuel  RomiUy  and  Mr.  Cooke,  for  the  children* 
contended,  that  they  were  all  entitled  in  equal  propor- 
tions ;  that  it  would  be  most  unjust  to  permit  the  residuary 
legatee  to  ^vail  himself  of  a  plain  mistake  of  the  testa- 
tor; and  take  this  sum  of  1800^.  clearly  intended  to  be 
given  away  from  him.  It  is  in  effect  a  legacy  of  ISOOIL 
among  these  children,  \ 

The  Master  of  the  Rolls. 
The  difficulty  of  that  construction  is,  that  here  is  a 
legacy  pf  600/.  to  each  of  the  three  children.  Had  it 
been  pne  sum.  to  be  divided  among  them,  I  might  per^ 
haps  have  held,  that  it  should  go  among  the  four.  You 
must  find  certain  persons  to  take :  otherwise  it  is  not 
taken  out  of  the  residue.  Where  a  legacy  fiuk  from 
the  uncertainty  of  the  person,  the  argument  always  is, 
that  it  was  intended  to  be  taken  from  the  residuary  le- 
gatee. 


(S9)  The  cause  having   stood  over,    that  authorities 
might  be  searched    for,   the  following  were  produced! 

Tomkmi 


(39)  The  remainder  of  ll^e  case  ex  Relaiume. 


CASES  IN  CHANCERY* 


l» 


V.  Tomiitu (30),   Scott  y.  Fenhpukt{3l),   and 
Stebbing  v.  WalketfiSZ). 

Mr.  Leach  insisted,  that  it  was  impossible  to  take 
from  the  residuary  legatee  COOL  more  than  was  given. 

The  Master  of  the  Rolls  said,  he  should  follow  the 
ease  of  Tomlcins  v.  Tamiinsi  which  is  a  decision  ex- 
pressly in  point;  and  was  confirmed  in  Stebbing  v^ 
WaUey  hy  laord  Kenyan;  who  conformed  to  the  autho- 
rities, disapproving  the  principle*  The  ground,  on 
which  the  Court  has  proceeded,  is,  that  it  is  a  mere  slip 
in  expression :  the  meaning  is  all  children,  or  all  ser?- 
*vants(33);  and  the  Court,  conceiving  the  intention 
to  be  to  give  to  each  child  so  much,  strikes  out  ih^ 
specified  number. 


1813. 


mm 


The  Decree  was  accordingly  pronounced;  declaring, 
each  of  the  four  children  of  Deborah  JDuval  entitled  to 
GOOL 


<30)  Cited  3  Atk.  257.  2 
Fes.  564 ;  and  from  the  Re» 
gitier*s  Book,  1743,  fol.  273, 
ai  foHows  :  The  testator,  giv-r 
iog  to  his  sister  20/.  gave  *'  to 
**  her  three  children  50/.  each, 
"'  to  be  paid  to  their  trustees 
^10  a  month,  till  they  arrive 
''at  their  age  of  twenty -one 
••years." 

'  The  Lord  Chancellor  de- 
dlared,  that  by  the  construc- 
tlmof  Ibe  Will  the  Plaintiffs 
JkarilUfEiixabeth,  Sarah,  and 
Beai#fliia,f|ie  children  of  the 
testator's  brother  Benjamin 
Thomas,  were  entided  to  50/. 
a-piece. 

(31)  SUted  2  JBro.  C.  V, 


86 ;  see  Mr.  Beli^B  note,;  to 
the  5tb  edit. 

(32)  2  Bro.  C.,C.8a.  iCox, 
250. 

(33)  Slcech  v.  Thoringion, 
2  Ves.  560..  It  certainly  seems 
more  easy  to  infer  ap  error 
in  the  description  of  a  class 
of  legatees,  either  from  an  • 
imperfect  knowledge  of  thenit 
if  not  connected  with  the  tes^ 
tator,  or  from  mere  inadver- 
tence, than  to  conceive,  that;   , 
adopting  this  form  of  legacy, 
h^  intended  to  exclude  a  par-  . 
ticular  individual.    See  othef 
cases  of  mistaken  description, 
ante.  Vol.  1, 267>  the  note  |«|. 
Panons  v.  Pari ofii* 


6arv«t 


o. 


HiBBBRT. 
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«}^  CASES  IN  CHANCERS 


^«»«-  WHITE  «.  FUSSELL. 

Jufyeth. 

itfter  pubiica-    A  FTER  publication  passed  a  Motion  was  made  bjr 

tioii  Order  for  the  Defendants    for  a  Commission  to  exanuiie  wit- 

examinalion       nesses    upon  articles,    exhibited  with  one  of    the    Six 

jr  genera     n-  Qgj.j^g^  ^^^  ^^^  credit  of    W.C.  a  witness^  examined  in 

In^tbTcre.  *^  «*"«^  ^^"^  *^®  Plaintiff. 

dtt  of  a  Wit-    ' 

ness  in  the  Mr.  Oweny  in  support  of  the  Motion,  stated,  that  in 

Cause,  and  as  the  case  of  Purceli  v.  M^Namara{S^)  the  application 
to  such  par-  ^^s  for  leave  to  exhibit  interrogatories  in  support  of 
"^   ''[•.128]  •articles  filed  with  the  Examiner;  the  witnesses  being 

\^  in  town:  but,  if  they  are  in  the  country,  the  articles  are 

<miy  as  a?e  ...  . 

not  material     exhibited  with  one  of  the  Six  Clerks;  and  then  the  appli- 

to  the  issue :  cation  is  for  a  Commission.     One  of  the  articles  is,  that 

but,  puUica-  W.C.  is  not  to  be  believed  upon  his  oath:  another  goes 

tion   having  to  mvalidate  his  testimony  to  particular  facts,  not  apply- 

passed  6vo  i^g  directly  to  the  point  in  issue. 
Biontbs,  not 

to  delay  the  ^^  ^^   ^^^  ^^^  Plaintiff. 

HeariDg.    The     .  ^ 

Court   does  '^'*  Motion  is  contrary  to  the  practice,  attended  with 

not  previously  danger,  and  for  the  purpose  of  delay.      The  apjdica- 

consider,  whe-  tion  ought  to  have  been  earlier ;  publication  having  passed 

« 

ther  the  sub-  in  February ;  and  the  cause  will  be  heard  at  the  RoUs 
ject  of  the  ex-  -^jjjg  ^eek.  Formerly  this  examination  was  confined  to  g^ 
ammation  is    ^^g^jj  credit,  and  was  permitted  only  before  publicatioii; 

;  ...      iftnd  the    deviation  from    that    practice  is  much  to  be 

^sue :  but  in  ... 

that  case  will  lamented.    The  witness  to  be  examined  is  always  known; 

suppress  the    a  note  being  banded  in;  and  at  that  instant  the  measure 

depositions.       pught  to  be  taken.    It  has  been  held  however,  that  it  ia 

p       .     .         of  right  to  examine  generally  to  creditj  if  no  delay  #r 

to  credit  after  ^nischief  will  result  firom  it;    Bussel  v.  Aikins(m{35yi 

publication,  ^t 

where  the  Wit-  -  ^34)  ^ntc,  Vol.  VIII,  324 ;         (36)  2  Dick.  632. 

neasesaroin    ^ee  the  npte,  327. 

the  country^    ,     .     .  .       . 

by  commissiooi  loa  vHok^  ^xbibtted  with  one  of  the  Six  Clerks. 


.i> 


C^BS  IN  CHANCERY; 

Imt  it  was  refused  after  puUioatiani  and  the  Cause  in  thd 
|iaper:  Gitty.  WatsoniSG),  The  late  unsuccesafu)  ap? 
plication  {37)  to  refer  the  depoaitioDa  of  this  witne/ss  fof 
impertinence  has  waived  the  right  to  impeach  his  ere? 
djt;  which  ought  to  have  been  the  first  step.  It  is  8#id| 
that  the  examination  may  go,  not  only  to  general  credit 
but  to  particular  facts,  not  applying  directly  to  the  poin^ 
In  issue.  The  ancient  practice  of  the  Court  has  no  if^ 
ftance  of  that:  but  these  particular  facts  are,  not  only  in 
issue,  but  most  important  to  theniierits:  viz.  that  variolic 
*  applications  were  made  to  the  Defendants  for  their  ac- 
counts; which  they  refuse4  to  produce:  the  object  of 
die  B3l  being  to  compel  them  to  execute  a  trust  to  sett 
an  estate.  In  Carlos  v.  Brook  ( 38 )  your  liordship  sup* 
pressed  the  depositions,  as  being  material  to  what  wa4 
|D  issue. 


M|S 


1Bl% 


Vi 

FossaUi^ 


i 


[•1«9] 


Mr.  OfteHf  in  Reply* 
The  decision  in  Purcell  v.  M*Namara  was,  that  afte? 
publication  you  may  examine  generally  as  to  credit,  and 
to  such  facts  as  go  to  credit,  and  are  not  material  to  the 
issue  in  the  cause.  In  the  case  of  a  persop,  indicted 
lome  years  ago  by  a  woman,  named  Jc^ne  Gibbs,  for 
robbing  her  in  Kensington  Gardens,  the  prosecutrix, 
having  given  her  evidence,  was  asked,  whether  she  had 
ever  made  a  similar  charge  against  any  other  person; 
she  denied  it;  and  two  persons  proved  similar  charges 
made  by  her  against  them;  upon  which  the  priso^r.waa 
acquitted. 


iia  Order  must  certainly  be  qualified,  so  as  not  to 
delay  the  cause. 


Tie  Lord  Chancellor. 

is  application  ought  certainly  to  have  been  earlier : 

•  but. 


(37)  Ante,  113. 


(3Cf)  Ante,  Vol,  X,  4Q. 
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181% 


White 

FUSSBLU 


[•130] 


biit^.  with  the  qualification,  that  it  shall  not  delay  thij 
hearing  of  the  cause  an  hour,  the  practice  is  settled, 
that  after  publication  you. may  examine  generally  as  to 
the  competence  of  the  witness;  but  not  to  contradict 
him  as  to  any.  thing  material  to  the  issue.  The  interro- 
gatories in  Pfircell  v.  M'Namaraf  whether  the  witness 
had  not  been  a  woollen-draperi  and  become  insolvents 
•  were  in  no  degree  material  to  what  was  in  issue ;  and 
upon  authorities  the  examination,  whether  his  denial , 
of  those  facts  on  his  cross-examination  was  false,  was 
permitted,  to  shake  his  credit ;  but  no  farther,  upon  these 
grounds ;  that  there  would  be  no  end  of  it  as  to  the 
matters  in  issue ;  of  which  also  the  party  has  some  in- 
formation from  the-  pleadings :  but  it  is  impossible  that 
he  can  have  any  previous  notice  of  a  fact,  stated  by  the 
witness,  not  relating  to  what  is  in  issue;  as  in  the  case, 
in  the  Exchequer  (39);  where  the  interrogatory  was, 
whether  the  witness  had  been  b  milk-maid  with  the  De- 
fendant,  and  at  what  time.  The  Court  will  not  at  this 
moment  take  into,  consideration,  whether  these  matters 
are  in  issue,  or  not.  If  under  this  Uberty  to  examine, 
you  go  to  any  fact,  that  is  in  issue,  the  depositions  must 
be  suppressed. 


You  may  therefore  take  the  Order,  but  with  this  qua- 
Ufication ;  that  it  shall  not  delay  the  hearing  of  the  cause, 
whether  you  shall  have  got  through  your  examination, 
int  not. 


(    Costs,  being  prayed  on  a^cemit  of  the  delay,  were  re- 
served ( 40 ).    The  Order  was,  that  the  Defendants  be  at 

liberty 


.    (39)  Ckiven  v.  Box,  JSvcft. 
76th  of  May,  1789.    Cited 
ante.  Vol.  VIII,  325. 
(40)  The  costs  were  ^  after- 


wards given  on  the  groohd, 
that  the  Commisaiou  was  exe* 
cuted  after  the  Decree :  Wkiie 
V.  /Wwe/f,  1  Veg.  ^  Bea.  161. 
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liberty  to 'examine  witnesses  by  general  iriterrogatoHes  fdfl. 

MS  to  the  credit  of  C  and  as  to  such  particular  facts  only  .  J^^"^ 

as  are  not  material  to  what  is  in  bsue  in  this  cause/  and  ^ 

to  take  out  a  Commission  for  that  purposCj  &c.  (41 )  FusssLt; 

(41)   Waimore  v.  Dickinson^  2  Vet.  4r  J8ea.  267.     Anon. 
3  Ve».  4*  Bern.  93« 

^•^  [131] 

Rolls. 

HOLBROOK  V.  SHARPEY.  I812- 

July  Iti,  8M. 
TttY  Indentures,   dated  the  18th  of  February,   11 8S,    Decree  on 

Hichard  Holbrooi  in  consideration  of  500/.  granted  Aettiag  aside 
an  annuity  of  40/,  to  Jane  and  Mary  Sharpey  for  their  ^^  Annoity, 
fives  and  the  life  of  the  survivor ;  secured  by  bond  and  V^  ^*°*  ^^  * 
warrant  of  attorney  and  by  the  assignment  of  leasehold    .         • 
premises  for  the  residue  of  two  terms  of  ninety-nine  account' of 
y^a".  the  consider- 

atioDy  with 
No  memorial  having  been  registered  of  this  annuityi  interest  and 
the  Bill,  filed    by    the  executrix  of  Holbrooi  against  ^o«^»  »°^ 
Mmry  Sharpey ,  who  survived  Jane,   and  was  her  exe-  ^   •  *     em* 
cutrix,  and  against   the  trustees,  prayed  an  account  of        .  ||  ^ 
what  is  due  in  respect  of  the  500/.  and  interest  from  (^ai^nce  on 
February  1788,  and  of  all  sums,  received  on  account  of  either  side  to 
4ie  ^annuity,   and  of  the  interest  upon  all  such  sums ;  be  paid ;  the 
and,  m  case  it  shall  appear,  that  the  said  consideration  secorities  de- 
and  interest  has  been  overpaid,  then  that  the  Defendant  hvered  up ; 
Mary  SKarpey  may  refund :  the  Plaintiff  offering  to  re-  ""    *  reason- 
pay  what,  if  any  thing,  shall  remain  due  to  her  in  re-     ^ 
spect  of  the  said  500/.  and  interest ;  and  that  the  deed, 
and  bond,  &c.  may  be  delivered  up  to  be  cancelled  ;  and 
the  leases  re-assigned. 

The  Answer  submitted,  that  the  accounts  ought  not 

to  be  so  directed  as  to  set  aside  the  voluntary  payments 

of  the  annuity  by  Holbrook  in  his  life. 

'    Mr. 


m 


leit. 


HOLBHflOK 

i  1^  ] 
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Ifr.  Leaekaad  Mt.  WyaU,  for  ftePlaintUT,  ftrajrol'  ii 
Decree  in  the  same  tenna  as  in  the  cAse  of  Byne  n* 

Sir  Samuel  Romitlff  and  Mr.  Gardener ^  for  the  De« 
fttidant,  admitting,  that  the  account  was  property  di- 
rected in  that  case,  as  the  Defendant  had  been  iir  po*" 
sessioni  resisted  the  Decree  to  the  extent  of  making 
^he  Defendantf  If  she-  should  appear  to  have  been  over^ 
paid,  refund;  which  must  produce  great  injustice:  the 
party  lying  byi  until  the  account  turns  in  his  favour; 
and  then  bringing  forward  the  objection.  They  referred 
to  Bj/ne  y.  Potter {43)^  and  the  present  Lafd  Chan^ 
eettof^B  observations  upon  both  those  cases  in  Bfondeg 
V.  Holland {44). 

Mr.  Leach,  in  Reply,  said,  that  Byne  v.  Potter  mildt 
have  terminated  in  a  sort  of  compromise,  by  giving  the 
costs  as  a  substitute  for  the  account ;  and  that  the  course 
in  the  Master's  office  now  is  to  take  the  account  upon 
the  principle  of  jnortgagor  and  mortgagee ;  making  rests 
at  each  payment;  and  calculating  interest  at  5L  per 
cent^ 


Julj^^th. 


l%e  MAStER  qf  the  R0LLS4 
In  the  case  of  Bromley  v.  Holland  Lord  Atf>anley% 
opinion  was,  that  the  Defendant  ought  hot  to  be  charged 

■ 

Ivith  any  paymentsi  made  before  the  time  of  filing  the 
Bill.  In  a  late  ease,  Bardon  v.  Browning  ( 45 ),  Sir  James 
Mamfield  expresses  very  considerable  surprise,  at  the 
decision,  that  payments  of  the  annuity  were  to  be  con- 
udered  as  part  of  the  consideration  returned.  Lord  Ken^ 
yon  was  at  first  of  opinion,  that  they  ought  not  to  be  so 
considered ;  and  the  present  Lord  Chancellor,  even  when 

reversing 


(42)  Ante.  VoL  V,  e04. 

(43)  5  Vet.  000. 


(44)  Ante.  Vol.  VII,  %. 

(45)  1  TwnL  520. 
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wvening  Lord  Al/vunley's  Dectee»  a})prb^8  Lord  Kern 
yok\  first  opinion  (46)b 

^It  is  however  now  perfectly  settled,  that  the  payments 
are  firom  the  beginning  to  be  brought  into  the  account, 
whieh  asises  between  the  grantor  and  grantee  in  conse* 
fHenee  of  setting  aside  the  annuit]^  Then  npon  the  &r-^ 
dier  question,  whether,  if  the  payments  exceed  the  prin* 
cipal  and  interest,  the  grantee  is  to  account  for  the  sur-*' 
plusy  I  am  at  a  loss  how  to  distinguish  between  the  first 
payment  and  the  last.  Either  all  the  payments,  tnade 
under  a  void  annuity  deed,  must  be  considered  as  purely 
voluntary,  in  which  case  none  of  them  could  be  recovered 
back:  or  they  are  all  money  had  and  received  to  the 
use  of  the  grantor,  and  therefore  to  be  aU  returned  or 
accounted  for.  .' 


1S3 


MU: 


HOLBROcii 

v. 

SBj^BFjari;: 

[  •  133  ] 


'  Lord  EUenborough  m  Hicks  v.  Hicks  ( 47 )  upon  a  quet- 
6on  of  setting  off  payments,  made  in  respect  of  an  an- 
ani^,  set  aside  for  a  defective  registry,  in  an  action  to 
iccover  the  consideration  says,  **  Tliis  was  either  an  an*> 
^  nuity,  or  not  an  annuity :  if  not  an  annuity,  the  sums, 
''paid  on  either  side,  were  money  had  and  received  by 
"  the  one  party  to  the  other's  use^** 


T 


4 


That  18  as  true  of  the  last  payment  as  of  the  first* 

• 

In  tile  case  of  Bgne  v.  Vivian  the  Defendant  insisted^ 
that  none  of  the  payments  were  to  be  brought  to  account,' 
L<N*d  Rasslyn  determined,  that  the  account  must  be  taken; 
and  seems  to  have  thought,  that  the  necessary  conse-^ 
fuence  of  taking  an  account,  into  which  annuity  pay- 
nuenta  were  at  all  to  enter,  was,  that  the  balance,  which-' 
ever  way  it  turned,  should  be  paid  by  the  party  indebted  f 
and  the  Decree  was  expressly  to  that  effect.     In  Byne 

V,  Potter 


(46)  Ante,  VoL  VII,  23. 


(47)  a  East,  19. 
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HOLBROUK 

V. 
SHibRPBT. 


▼«  Potter  I  do  not  apprehend,  that  upon  any  rerai^ 
sideration  the  Court  held  the  former  Decree  to  be 
wrong.  The  Defendant  admitting  himcelf  to  be  over- 
paid, the  Platntiffi  in  all  probability,  did  not  think  it 
worth  while  to  press  for  an  account ;  but  Was  contented 
to  take  his  costs,  as  a  set-off  against  what  had  been  orer- 
paid.  In  the  other  case  the  costs  were  to  be  paid  by  the 
Plaintiff.  I  shall  therefore  follow  the  precedent  in  Byne 
¥•  Vivian  f  and  direct  the  account  in  the  same  terms  (  48  )» 

(48)  See  the  note,  ante.  Vol.  II,  30. 


181^ 
jMly9th. 
lajoilction 
■gainst  aa 
Ejeotment  for 
breach  of  oo- 
▼enant  to  in- 
sure against 
fire  refiised. 


after  a  deoi- 
aion  by  one 
Court,  instead 
of  re-hearing 
or  appealing, 
to  institute  a 
Suit  in  another 
Court  for  the 
same  object, 
disapprored. 


REYNOLDS  v.  PITT. 

JP^LIZABETH  SHE R WIN  Was  the  tenant  of  a 
coffee  house  under  a  lease  by  the  Defendant  firf" 
twenty-one  years,  containing  a  covenant  by  the  lessee  to 
insure  and  keep  the  premises  insured  from  fire  during  the 
term  to  the  amount  of  800/«,  with  a  proviso  for  re-entry 
on  breach  of  covenant.  A  pdlicy,  which  she  had  cffectea 
for  seven  years,  expiring  at  Lady-day  1808,  she  neglectecl 
to  renew  that  insurance  for  two  years  ;  during  which  she 
kept  her  goods  insured  at  another  office.  That  omis- 
sion being  waived,  she  renewed  the  insurance  for  one 
year,  exinring  at  Lady^day  1811.  On  the  35th  or  96th 
of  4p^7  1811  Pi// haying  inquired  about  the  insurance, 
she  on  the  26th  or  27th  paid  one  year's  premium  on  the 
policy ;  and  took  a  receipt.  On  the  27th  Pitt  brought 
an  ejectment;  upon  which  she  filed  a  bill  in  the  Court 
q{  Exchequer  for  an  injunction  ;  and  obtained  an  injunc- 
tion upon  the  answer  on  payment  of  co$ts. 


.    On  the  S7th  of  May  a  Commission  of  Bankruptcy 
Usued    against  EUzabeth  S/tertoin.     The  costs,   which 

were 
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'were  taxed  on  the  SOth  of  June,  hot  being  tendered  until         ISli. 
the  9th  o{  Nov0i»ber,  were  then  refused;  and  notice  of    ^BYi,oi.Ds 
trial  was  given:  on  which  the  assignees  filed  a  supple-  ^. 

mental  Bill;  and  moved  for  an  injunction,  offering  to        Pitt. 
xpay  the  costs;,  which  motion  was  refused  with  costs. 

.  *      * 

The  assignees  then  dismissed  the  Bill  in  that  cause ; 
filed  a  Bill  in  the  Court  of  Chancery;  and  moved  foi:  an 
injunction  to  stay  execution.  That  motion,  having  been 
refused  by  the  Master  of  the  Rolls {49)  with  costs,  was 
renewed  befpre  the  Lord  Chancellor. 

Mr.  Hart,  Mr.  Leach,  and  *Mr.  fVingfield,  in  sup- 
port of  the  motion. 
The  cases  of  equitable  relief  against  a  forfeiture  by 
breach  of  covenant  have  not  gone  beyond  breaches,  ad- 
mitting a  compensation  merely  pecuniary,  .aa  by  noli- 
payment  of  rent:  the  doubt  upon  the  case  of  Hill  v. 
Barclay  (50)  as  to  repairs,  being,  whether  that  could  be 
ao  considered;  and  in  that  instance  the  Court  with  re- 
luctance admitted  the  fcnrfeitufe ;  though  from  a  breach 
wilful  and  contumacious,  producing  gross  damage.  It 
ended  in  a  compromise:  the  landkurd  giving  up  the 
fbrfinture  on  the  tenant's  undertaking  to  repair  to  his 
satisfaction.  The  case  now  presented  is  untouched  by 
decision.  Th^  landlord  has  not  suffered,  and  cannot 
waStatt  any  damage :  the  insurance  being  *  renewed  on  the 
▼eiy  day  the  forfeiture  was  claimed;  and  the  lessor, 
thus  reinstated,-  has  no  demand  for  compensation. 
Though  there  is  no  decision,  an  iqjunctioa  was  granted 
*in  a  much  stronger  caBCt  Roffev.  Harris  (SI);  where  [  ^136  ] 
die  tenant,  having  his  attention  called  to  it  by  the  land- 
lord's 

.   (49)  Sir  WiUiam  Gram.  the  note,  ante.  Vol.  X,  70. 

(50)  Ante,  Vol.  XVI,  402.  (61)  2  Pn.  212,  n.    Upon 

XVIII,  66.     Braeebridge  V,  heariog  the  cause;  when  the 

Bmekley^  2  Price,  200.     See  Bill  was  dismissed. 

Vol.  XIX.  I 


toe 


1818. 
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lord's  expieesB  direction^  had  effected  the  L^uranee ;  and 
aftervards  suffered  it  to  expire.  The  lap$(e  in  this  ui- 
stance  was  the  effect  of  mere  inadvertencej  or  the  distrac- 
tion arising  from  the  bankruptcy.  The  right  of  the  as- 
signees is  the  same  as  that  of  the  bankrupt  $  entid^  Uf, 
and  bound  by,  all  equities  affecting  her. 


[  ♦  137  3 


Sir  Samuel  Rqmlly  a«d  Mr.  SAadwett,  for  the  IX^ 
fendant 
The  answer  discloses  the  material  &ct,  that  the  bank- 
rupt kept  the  house  two  years  uninsured ;  though  she 
insured  her  own  goods;  omitting  to  renew  the  policy, 
not  froi^  inadvertenoe»  but  with  the  design  of  evading 
the  covenant.  There  is  not  at  this  moment  any  legal 
policy;  though  the.  officCj  having  accepted  the  pre- 
iriium,  would  probably  in  case  of  a  loss  be  compelled 
0  pay.  Upon  what  principle  of  Equity  can  this  relief 
ptand  t  The  effect  of  the  Statute  {52  ),  as  it  has  been  lu^ 
derstood,  thoiigh  not  expressed,  is,  that  relief  cannot  be 
givef^  in  any  case,  except  for  non-payment  of  rent;  as 
tl)^e  is  np  ptber  case>  which  admits  such  a  dear  indenip- 
luty  by  pecuniiury  compensation )  and  even  in  that  case 
t^  act  confines  (hp  appHcatipn  for  relief  to  six  months* 
Js  a  tenant  to  whom  the  Legislature  has  thus  expressly 
given  relief^  to  be  in  a  vforse  situation  in  this  respect, 
than  the  tenant  not  insuring ;  who  is  not  limited  to  any 
parti^^ul^f  period  {  Indei^nity  ftgfwst  the  breach  of  this 
^  covenant  is  from  its  naturp  impossible^  The  riak  has 
bpen  alf'e^y  inci|rre4  by  the  Jandloird.  The  ooveoaat 
fo  repair  wpqld  es^tend  to  th^  aase  of  fire :  but  the  neak- 
son  figa^i^t  %ieiti|r€i,  thiit  m  damage  baa  been  mP- 
^ued,  wp^^t8^  to  tjm*  thftl^  th^8«  covenant^  shall  sot 
)>fi  performed;  the  tenant  keeping  in  his  pocket  the 
additional  rent,  stipulated  for  in  the  shape  of  premium 
to  the  Q^pe.  The  injury  to  tl^e  ^pdlord  is  the  vifk^ 
^t  ha^  been  incurred.    His  pfojperty  ha^  be^  by  j^e 

tenantrV 

(52)  Stat.  4^  Qeo.  II,  c.  28,  «.  2,  %  4. 
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fenant*8  default  put  in  hazard  without  tl^e  security  for         1812. 
reimbursement,  for  which  he  had  contracted;   and  the     Ji^^^tr^m 
absence    of  damage  is   mere    accident.      The  case  of  .  v, 

Eolfe  V.  Harris  has  no  application :  th6  question  being  Pitt, 

only,  whether  the  lessor  was  entitled  to  a  covenant  for 
insurance  under  an  agreement  for  a  lease  with  usual 
covenants.  In  this  case  the  Court  of  Exchequer  ad-* 
mitted  the  distinction  between  the  lessee  and  her  assig* 
aees  upon  the  injustice  of  forcing  a  stranger,  as  a  tenant, 
upon  the  lessor. 

Mr.  Hart,  in  Reply. 
The  lessen*  might  have  provided  against  that  conse^' 
quence.  The  Statute  does  not  interfere  with  the  juris-^ 
^Bction  of  relief  against  forfeiture  except  in  the  precise 
case  of  an  untenanted  house,  where  no  sufficient  dis« 
tress  is  left  upon  the  premises.  The  tenant  made  the 
insurance  the  instant  she  was  called  upon.  If  there  can 
be  no  compensation,  the  reason  is,  that  there  has  been 
no  damage:  but  risk  may  be  compensated  as  weH  as 
damage;  and  the  compensation  wiU  be  by  placing  th0 
hndknrd  in  a  state  of  security  against  future  risk,  and 
leimbiflrsmg  him  the  expence  of  putting  himself  in  that 
iCBce* 

The  Lord  Chaucsllor. 
Tins  application  for  an  Injunction  appears  under  cir***  [  135  ] 
cMMtaaees  perfectly  new;  and,  whatever  might  havd 
been  my  opinion,  had  the  appfication  been  originally 
raade  here,  it  s^ttis  to  me,  that  I  could  not  introduce  & 
praetice  more  pregnant  with  misdiief  than  this ;  which 
wml  proceed  upon  the  notion,  that,  the  Court  of  Ex-« 
chequer  bafving  erred  in  their  jodgment,  the  party,  m* 
slead  of  resorting  to  the  regular  mode  of  setting  them* 
rigkt,  may  file  another  Bill  in  this  Court  for  the  s^ne 
objeel;  and  all,  that  has  passed  upon  it  in  that  Court,  i» 
ta  go^  for  nodikigr    That  coarse  would  lead  to  this ;  that 

12  in 
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1812*         in  every  instance,  where  the  Court  of  Exchequer  refused 
-p  ^^^"^  an  Injunction,  the  instant  the  party  is  by  that  judgment 

IVfiYNOIiDS  ^ 

9.  permitted  to  have  recourse  to  his  legal  remedy,  the  same 

Pitt;.  course  must  be  pursued  in  the  Court  of  Chancery  rami 
so,  vice  versd^  a  party,  failing  here,  would  try  another 
suit  in  the  Exchequer.  In  such  a  case,  therefore,  unless 
some  precedent  can  be  produced,  whether  the.  forma  o£ 
pleading  would,  or  would  not,  admit  the  proceeding  in 
another  suit  as  a  bar,  the  party  cannot  complain,  that  the 
Court  will  not  interfere  until  the  hearing.  I  must  take 
the  decision  of  the  Court  of  Exchequer  to  be  right.  If 
the  Plaintiffs  are  entitled  to  an  Injunction,,  they  ought 
again  to  have  submitted  these  points  to  the  consideration 
of  that  Court;  and  if  they  adhered  to  their  former  judg- 
ment, I  ought  not  upon  this  summary  application  to  pre- 
sume, that  they  are  wrong;  or  to  permit  that  question 
to  be  tried  in  this  form;  and  therefore  I  cannot  inter-^ 
fere  until  the  hearing. 

.     -  »  r 

■  ■ 

The  case  of  Roffe  v.  Harris  is  distinguished  in  that. 

respect ;  nor  can  I  conceive  that  case  in  any  degree  a^ 

precedent  for  this.    The  Bill  charged,  that  the.  covenant; 

was  not  authorized  by  the  agreement  or  Act  of  Parlia-r 

[  *  139  ]       •  ment ;  but  was  mtroduced  by  mistake  and  inadvertence; 

and  there  was  no  consideration  to  the  lessee  for  permit- 
ting it;  that  he  had  called  upon  the  landlord  to  release 
the  covenant;  which  was  refused:  and  the  Plaintiff 
being  ignorant,  that  he.  could  be  relieved  against  such 
a  covenant,  the  covenant  itself,  not  a  breach  of  i^ 
caused  an  insurance  to  be  made  for  a  year  from  Chrit^ 
mas  1809;  professing  his  intention  to  insure  again  from 
Christmas  1810:  but,  having  suffered  two.  days  to  elapae,. 
the  action  was  commenced;  Aat  in  the  communicatioii 
upon  the  subject  they  both  understood,  that  the  lessee, 
was  not  under  any  obligation  to  insure;  and  the  lessor 
had  therefore  actually  insured:  the  Plaintiff*  praying  a. 
Decree  in  the  alternative;   either  to  be  relieved  from 

the 
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•      •  • 

Vhe   covenant;    or,    if  not  entitled  to  that,    to  be  re-  1812. 

Beved  against  the  forfeiture  on  payment  of  the  damages     ^  ^^^""^ 
incurred.     The  answer  stated  a  case,   leaving  in  great  i;^ 

uncertainty  the  question,  whether  the  covenant  was  to  be  Pitt, 
considered  binding,  or  not.  It  is  obvious,  that  upon  the 
heads  of  mistake  and  surprise,  though  few  cases  are 
attended  with  more  difficulty,  the  Court  would  relieve 
against  the  fact,  that  the  obligation  was  thus  introduced 
into  the  lease ;  and  under  these  circumstances,  the  Plain- 
tiff  calling  for  that  alternative  relief,  the  Order  was  made 
^  an  Injunction,  without  prejudice  to  the  questions ; 
reservuig  them  untilthe  hearing;  and  regulating  the 
possession  in  the  interval. 

.  That  case  has  therefore  no  application  to  this ;  which 
most  be  considered  as  a  case,  in  which,  the  lessee,  having 
f nt^red  into  a  covenant  to  insure  for  800/.,  wilfully  ne- 
glected to  iulfil  that  obligation,  under  which  she  unques- 
tionably knew  she  had  placed  herself.  I  should  be  un-  - 
willing  to  decide  such  a  question  without  much  more 
consideration  than  can  be  given  to  it  upon"  this  sort  of 
** Motion;  not  being  able  to  collect,  what  is  the  principle  [  *  140  ] 
resulting  from  all  the  cases;  all  of  which  I  consideire'd 
in  Hill  V.  Barclay ;  and,  attending  to  the  effect  of  those 
before  and  since  the  Statute,  it  always  occurred  to  me  as 
♦ery  extraordinary,  that,  if  relief  was  usually  given  here 
againM  the  breach  of  general  covenants,  not  relating  to- 
die  non-payment  of  money,  the  Legislature,  adopting^ 
that  measure  as  to  non-payment  of  rent,  and  giving  so 
much  attention  to  the  case  of  landlord  and  tenant,  did 
iiot  recollect,  that  against  every  breach  of  covenant,  for 
which  an  action  could  be  maintained,  relief  might  have 
Been  had. 

The  origin  of  this  doctrine  is  to  be  attributed  to  those    Relief  against 

teses,  in  which  relief  was  given  originally  with  reference  ^^^rfeiture  by 

^^  breach  of  co- 
to 

Tenant,  witii 

reference  to  non-payment  of  money  at  the  specified  time,  on   the  er- 
roneous notion,  that  by  pnyment  of  interes^t  the  party  is  rc-inslated. 
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1812.         to  non-payment  of  money  at  the  specified  time:  this 

^^^^^  Court  holding!  that  by  the  payment  of  interest  the  party 

^^  was  put  in  just  the  same  state,  as  if  the  principal  had 

Pitt*         been  paid  at  the  time  stipulated ;  though  the  ftilure  of 

payment  at  the  time  may  be  attended  with  mischievous 

consequences,  that  never  can  be   cured   in  a  rational 

eense  by  subsequent  payment  with  the  addition  of  ia« 

terest. 

In^  the  first  of  those  cases,  Cctge  v.  Russel^SS)^  die 
son  was  in  no  fault  whatsoever.  It  was  not  like  the  case 
of  a  person  breaking  a  covenant.  The  Lord  Chancellor^ 
relieving  against  the  forfeiture  by  die  refusal  of  the  fa- 
ther to  give  the  release,  said,  that  it  was  the  standing 
rule  of  the  Court,  that  a  forfeiture  should  not  bind^ 
where  a  thing  may  be  done  afterwards,  or  any  compen* 
sation  made  for  it;  as  where  the  condition  was  to  paj 
money,  &c.  De  Scarlett  v.  Dennett  (54)  is  a  case  of 
[  *  141  ]      ^considerable  importance  with  reference  to  this  question^ 

There  is  no  doubt,  that,  had  there  not  been  a  right  of 
entry  for  non-performance  of  covenants,  there  might  upon 

an  action  of  covenant  be  compensation  in  damages;  wbicli 

ft 

that  action  necessarily  supposes:  the  Court  therefore^ 
stating,  that  there  can  be  no  relief  against  a  breach^ 
^hich  cannot  be  estimated  by  damages,  must  have 
meant  compensation  estimated  by  some  rule  as  certain 
as  that  of  principal  and  interest ;  and  Sir  Joseph  JekyJl 
proceeds  to  state  that  very  idea  in  distinguishing  the 
case  of  non-payment  of  rent ;  *^  for  there  the  loss  is  eei^ 
''tain;  and  may  be  recompensed  by  damages;**  and^ 
being  pressed  with  the  hardship,  when  the  Plaintiff  wtti 
willing  to  make  recompence,  adds,  that  it  is  **  owing  tQ 
''  his  own  covenant,  and  to  a  wilful  voluntary  breadi 
*^  thereof,  against  which  this  Court  cannot  relieve.** 


itt 


(53)  2  Vtntr.  352.  (64)  0  Mod.  22. 


CASES  IN  CHANCERY,  141 

In  Haci  y.  Leohard{ 55)  the  Bi&wsL^  &Ud  B&er  h  Yet-         t8il 
diet  far  the  Plaintiff  in  ejectment  for  bresich  of  covenant     *j  ^^^-J 
to  repair  against  his  administrator  to  have  a  new  lease  ^. 

for  the  residue  of  the  term^  granted  by  the  intestate ;  and         Pitt. 
apcni  that  it  is  material  to  observe,  that  the  Statute  (56) 
trfaich  IB  very  remedial  for  landlords,  provided  expressly, 
that  there  shall  be  no  necessity  for  a  new  lease.     I  differ  l^l^e  ground  in 
from  the  Lard  Chancellor;  who  states,  that  he  could  not  ^^^^  ^'  ^^^ 
comprehend,  what  damage  the  administrator  could  sus-  ^^^^   ( ^  ^^ 
tain,  if  the  lessee  suffered  the  buildings  to  be  out.  of  ^^^  ^    -    *  u      \ 
pair,  80  as  he  kept  the  nfain  timber  from  being  rotten,  and  ^f  covenant  to 
left  all  in  good  repair  before  the  end  of  the  term;  and  repair,  if  not 
dierefore  referred  it  to  the  Master  to  see,  what  damage  8uch  as  to 
was  done,  if  any,  by  non-performahee  of  the  covenants,  make  repair 
and  at  what  time,  &c.     If  that  is  to  be  the  principle,  we  before  the  end 
^may  as  well  say,  there  must  be  from  the  beginning  of  r#  |'^  i  ®'  '°® 
the  tertn  to  the  end  relief  in  equity,  however  wilful  or  .  ^J*™ 

obstinate  the  non-performance  may  be.    The  answer  is,   ,.  ^  ,  * 

how  does  the  Court  know,  that  he  will  repair  at  the 
end  of  the  term ;  or  whether  he  or  his  assets  will  be 
then  forthcoming,  if  the  landlord  cannot  act  upon  it 
during  the  term.  I  cannot  therefore  agree  to  the  prin- 
ciple of  that  case. 

Gunstanv.  Lord  Bruce  {51)  maybe  mentioned  rather 
oir  account  of  some  doctrine  contained  in  the  Judgment 
iban  as  having  any  direct  application*  According  to 
SalkeU  it  Was  resolved  by  Lord  Cowper,  that  the  entry 
of  the  heir  was  only  to  enforce  the  payment  of  his  prin- 
d^;  AS* where  a  mortgagee  enters;  and  that  the  Court 
can  give  him  interest  for  the  same  from  the  time  it 
became  payable ;  and  that  wherever  the  Court  can  give 
satia^ttaR  or  compensation  for  a  breach  of  conditronf, 
they  can  relieve.    Wafer  v.  Motatto  ( 58)  Was  the  case 

of 

(55)  9  Mod.  91.  (W>  1  SOk.  166.    2  Venu 

(56)  Stat.  4  Geo.  II,  0*^28,^     694.     1  Eq.  Ca.  Ab.  108. 
g^  4.  (58)  9  Mod.  112, 


Rby^olds 
r. 
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1812.  of  an  assignment  without  license;  if  to  a  beggar,  I  do 
not  know  what  damages  the  landlord  is  to  get :  but,  if 
the  lessee,  a  beggar,  assigns  to  a  wealthy  man,  and  it 
Pitt.  is  to  be  put  upon  damage,  the  landlord  derives  an  ad- 
vantage from  it.  The  Court  however  refused  to  idieve; 
saying,  "  this  is  a  forfeiture,  and  such  a  forfeiture,  against 
"  which  this  Court  cannot  relieve ;  because  it  is  unknown 
"  what  shall  be  the  measure  of  ^  the  damages.**  That  is 
known  in  a  sense ;  as,  if  the  remedy  was  sought  in  an 
action  of  covenant,  the  law  supposes  the  damage  in  com- 
pensation :  but  the  Court  means,  that,  relieving  against 
the  forfeiture  they  are  to  have,  not  the  casual  opinion 
of  a  Jury,  but,  as  it  is  expressed  in  some  cases,  soma 
certain  rule  to  go  by. 

[  lis  ]  Rosev.  Rose (59),  Northcoie  v.  Duke  {60),  and  the 

modem  cases,  Eaton  v.  Lyon  ( 61 ),  Wadman  v.  Cal-^. 
craft  {(iZ\  and  Sanders  v.  Pope(6S),  and  the  case  of 
Relief  with  reference  to  Copyhold  Estate  as  between 
Landlord  and  Tenant,  are  the  only  other  cases,  to  which 
it  is  necessary  to  advert.  It  is  admitted,  that  there  is  no 
case  of  relief  against  the  breach,  wilful  and  obstinate,  or 
not,  of  a  covenant  to  insure ;  and,  when  Hill  v.  Barclay 
occurred,  I  searched  very  anxiously,  but  in  vain,  for  such 
a  case  (64).  I  will  not  upon  an  interlocutory  motion 
say,  what  the  doctrine  ought  to  be ;  and  I  should  hesi- 
tate long  to  make  the  first  determination  of  this  kind; 
to  say,  that  it  is  agreeable  to  my  notion  of  artificial 
equity.   Where  a  man  has  covenanted  to  keep  premises, 

demised 

(59)  Amb.  331.  Ves.  ^  Bea.  24. 

(60)  Amb.bU.  (64)  That  case  has  since 

(61)  Ante,  Vol.  Ill,  600;  occarred;  and  ^tLordCkaur 
see  page  693,  and  the  note.  eellcr  refused  an  Injunction : 

(62)  Ante,  Vol.  X,  67.  White  v.  Warner,  2  Mer.  469. 
(68)  Ante,  Vol.  XII,  282.      Rolfe    v.    Harns,    2  Price, 

Jjotat  V.  Lord  Ranelagh,    3      206,  n. 
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demised  to  him,  insu)red  from  fire,  that  the  lessor  may 
not  be  exposed  to  that  evil,  as  the  tenant  cannot  himself 
reimburse  himi  and  the  effect  of  that  contract  is  secured 
by  reserving  a  right  of  entry,  if  the  tenant  has  wilfully 
and  obstinately  prevented  that  indurance,  and  it  has  so 
subsisted  for  one,  two,  or  three  years,  ( for  where  is  it 
to  stop)  upon  what  principle  is  a  Court  of  Equity  to^ 
say,  that  a  tenant,  who  has  so  neglected  to  fulfil  his  con- 
tract, shall  insist,  that  the  landlord  shall  keep  all  the 
terms  with  him,  as  if  he  had  duly  performed  it  ? 


181^ 


Reynolds 
Pitt, 


It  is  not  necessary  to  decide  that  question  for  the  pur- 
pose of  this  remedy  by  Injunction,  until  the  right  shall 
be  established  at  the  hearing :  the  Plaintiffs  not  having 
*  complied  with  the  terms  imposed  by  the  Court,  in  which 
they  sought  the  Injunction ;  nor  applied  to  them  to  rec- 
tify their  judgment,  if  erroneous.  I  therefore  think  the 
Master  of  the  RoUs  right  in  refusing  this  Injunction. 


[•l«] 


NORWAY  V.  ROWE. 


1812. 
July  3d,  6/A, 

8M,  13IA. 
Affidavits  not 
admitted  on 


nnHE  BiH  stated  indentures  of  lease,  dated  the  1st  of 

March,  1806;   by  which  Thomas  Carlyon  granted         . 

t9  Jekm  Amber  Hanky,  his  partners,  fellow  adventurers,  .,      ^ 

ex^utors,  administrators  and  assigns,   full  and  free  li-  except  upon 

berty,  Uc^nse,  power  and  authority,  to  dig,  work,  &c.  waste;  and  in 

for  tin,  copper,  lead,  &c.  in  the  mines  called  Crinnis  a   case    of 

in    the    oounty  of  Cornwall  t   to  hold    for    tweiity-one  partnership 

years;  reserving  the  eighth  share  to  Carlyon  and  his  ^^one  filed 

heirs.  ^"S*°^J^ ''^^ 
the  Bill  for  an 

iDJaaciion,  merely  as  to  mismanagement  or  exclusion,  not  in  support 

of  tlie  tide. 

Motion  for  a  Receiver  on  a  mining  concern  refused  upon  a  claim 

of  partnership  in  the  equitable  interest,  not  raised,  until  the  concern 

at  a  great  bxpeoso  became  prosperous,  and  denied  by  the  Answer. 
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tKORWAY 

V. 

ROWE« 


1812*  heirs.  There  was  a  nmllar  lease  by  Lcnrd  Makat  Edgr^ 
combe  of  a  mme,  called  Campdown.  Hanley,  having  dw 
vided  his  interest  in  these  mines  into  sixty-four  shares, 
which  he  sold  to  the  Defendant  Rawe  and  other  per* 
^ns,  continued  to  work  the  mines  on  the  joint  account 
until  his  death  intestate  hi  1808.  The  Plaintiff  ^^or- 
waj^  was  his  administratoi^.  The  Bill  farther  stated, 
that  the  Defendant  Row^,  who  was  one  of  the  share- 
holders, after  Hanley's  death  assumed  the  manage- 
ment; taking  possession  of  the  materials  and  machinery; 
and  continued  to  work  them ;  and,  having  formed  a  plan 
to  procure  the  whole  or  chief  interest  ill  the  mines,  ap- 
plied for  fi^h  leases  or  sets;  which  application  was 
refused  by  the  agents  on  the  ground  of  the  subsisting; 

fji^  145' }'     *  grants;  and  thtft  he  then  obtained  by  misrepresentation 

ot  for  some  small  sum  of  money  those  grants  from  per- 
sons, with  whom  they  had  been  deposited  by  HatUey ; 
and  proposed  to  surrender  them  in  consideration  of  new 
leases  or  sets  to  him  in  his  sol&  name ;  that  new  leases 
were  granted  accordingly  for  twenty-one  years;  ex- 
pressed to  be  in  consideration  of  the  surrender  of  the 
ordinal  leases,  to  Rowe,   his   partners,    fellow  adven^^ 

I  .  turers,    executors,    administrators,    and    assigns.     The 

Bill  farther  char^g,  that  the  Defendant  worked  the 
mines  in  an  unfair  and  prejudicial  manner,  tending  to^ 
exhaust  them,  that  the  money,  for  which  he  had  mort- 
gaged to  the  other  Defendants  was  due  by  him  before 
the  mortgagees  were  made,  and  no  par^  or  very  litde^ 

[  was  applied  to  the  working,  prayed,  that  the  Defendant 

•Rawe  may  be  declared  a  trustee  of  the  new  leasea  for 
the  Plaintiffs  and  the  other  joint  proprietors  or  adven- 
tmrers  with  Haniey  in  the  original  leases ;  and  may  be^ 
decreed  to  assign  and  account  accordingly,  and  deliver 
up  possession,  &c. ;  an  injunction  to  restrain  him  from 
working;  and  that  some  person  may  be  appointed  to 
work,  &c. 


The 
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The  Defendant  Rawe  by  his  answer,  admitting  the 
sale  to  him  by  Hamley  of  one  sixty-fourth  share  of  the 
Minci  called  Great  Crirmis,  eight  shares  oi  Little  Crin- 
itis,  and  one  share  oi  Campdoum^  stated,  that  in  1808 
Hatdey  abandoned  the  Mine,  called  GretU  Crinnis; 
whkik  remained  waste  above  fifteen  months^  and  he  as* 

signed  his  interest  in  Little  CrinnU  to  Hoarei  who 

relinquished  in  the  Defendant's  favour;  that  after  Han^ 
kj/^B  death  the  Defendant,  being  arrested  by  jobt  cre- 
ditors, and  obliged  to  pay,  and  having  applied  to  other 
part  owners,  who  declined  to  consider  themselves  at 
such,  ot  to  contribute  to  the  debts;  and^  no  person 
^  daiming  any  interest,  bought  the  implements  and  ma« 
terial&;  joined  with  other  persons ;  and  Great  and 
lAitle  Critmis  having  been  abandoned,  more  than  a 
year  and  a  day  having  passed  without  working,  after 
which  by  the  laws  and  usage  of  the  Stannaries  leases 
are  considered  void,  and  virtually  abandoned,  and  that 
the  landlord  has  a  right  to  re-enter,  in  consequence  of 
that  abandonment  and  breach  of  covenants  the  landlord 
entered;  and  granted  to  the  Defendant;  that,  having 
worked  at  great  expense  under  the  promise  of  leases, 
he  applied  for,  and  obtained,  them  in  1811;  no  persmt 
daiming  in  all  that  time ;  that  Hoare,  having  obtauied 
potsesnon  of  the  original  leases  by  agreement  with 
Hmdcjff  as  his  own  property,  delivered  them  up  to  the 
Defendant  on  his  application ;  that  the  words  "  in  con-^ 
^'  sideration  of  the  surrender  of  the  original  leases  of 
**  1806**  were  introduced  ki  the  new  leases  without  the 
Defendant's  knowledge,  as  a  fraud  upon  him ;  and  that 
be  borrowed  50,000/.  from  the  other  Defendants  upon  the 
new  leases,  to  enable  him  to  work;  denying,  that  he 
worked  under  the  old  grants,  or  for  the  benefit  of  the- 
original  proprietors,  and  all  the  charges  of  fraud,  &c« 

A  Motion  was  made  for  an  Injunction  to  restrain  the 

ivorking,  &c.  and  for  a  reference  to  the  Master  to  ap- 
point 


1812. 


Norway 

V. 

Row& 
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1812.         ^int  a  Manager  and  R6ti6iver(65);  and  affidavits  were 
^""^"^  offered  in  support  of  the  allegations  in  the  Bill  as  to  the 

9.  Plaintiff's  tide,  &c.  and  contradicting  the  answer. 

ROWB. 

An  objection  was  made  to  reading  affidavits  of  title 
in  support  of  the  Motion  against  the  answer,  denying 
the  title. 

7%^  Ziorcl  Chancellor. 

'    The-  application  in  the  case  of  waste  depends  upon- 

privity  of    title,    acknowledged  by  the    answer.     The- 

[  *  147  ]      P  Court  has  certainly  proceeded  to  extend  Injunction  to 

Ii^mietion  ex-  trespass  (66):  but  I  do  not  recollect  it  ever  granted  on 

tended  to  Tres-  that  head,  where  the  fact  of  the  Plaintiff's  title  fo  the 

^^^*  property,  on  which  waste  was  committed,  was  disputed 

by  the  answer. 

Mr.  Leachf  Mr.HcM,  and  Mr.  Bell,  for  the  Plaintiflb; 
Mr.  Biehardi  and  Mr.  PepySf  for  some  Defendants,  in 
support  of  the  Motion. 

In  the  case  oi Peacock  v..  Peacock {^)  affidavits  of 
partnership  were  admitted  against  the  answer.  The 
ground  of  the  titles  asserted  by  the  Plaintiffs  and  the 

other  share-holders  under  the  original  leases  is,  that  the 
Defendant,  holding  a  share  under  the  original,  leases, 
has. by  contrivance  made  the  surrender  of  those  the  con* 
sideration  for  the  new  leases  he  obtained;,  which  must  be 
taken  upon  the  same  trusts..  His  answer  is,  that  his  vor 
tention  was  to  take  the  new  leases  upon,  not  that,  but  a 
distinct  consideration;  and  this  assertion  was  inti^uced 
into  the  Deed  by  the  fraud  of  his  Solicitor.  To  that  ibeL 
Plaintiff  is  entitled  to  reply,  that  these  circumstances  are 

not 

(65)  Jeffenft  v.  Smith,  1  XVH,281.  micheUv.Dm, 
Joe.  Sr  Walk.  298.  VI,  47,  and  the  notes. 

(66)  Ante,    Grey   v.  The         (67)  Ante,  Vol.  XVI,  40. 
jEhtAe  of  Northumberland,  Vol. 
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not  truly  stated  by  the  answer;  that  the  allegation' of 
fisaud  is  perfectly  unfounded;  and  by  affidavit  thus  to 
establish^  that  the  Defendant's  interference  was  improper. 
The  answer  introduces  circumstances  as  to  the  time, 
when  the  new  leases  were  granted,  and  the  abandon- 
ment, not  upon  his  own  knowledge,  but  upon  informal 
tion  and  belief;  and  the  Court,  rejecting  these  affidavits, 
would  refuse  to  hear  the  only  persons  capable  of  speak- 
mg  positively  tp  the  facts.;  vjz.  the  landlord  or  his 
agent.  The  mischief  would  be  infinite,  if  in  these 
^  cases,  analogous  to  waste,  the  Defendant  can  by  an 
apswer^  merely  denying  the  title,  prevent  the  Court  from 
looking  into  it  by  other  means,  though  resting  on  docu- 
ments in  trriting.  In  Peacock  ▼•  Peacock  the  total  de- 
nial of  partnership  by  the  answer  did  not  prevent  an  in- 
junction and  the  appointment  of  a  Receiver.  This  De- 
fendant has  precluded  the  Plaintiffs  from  asserting  any 
legal  title;  admitting  that  title,  as  appearing  upon  the 
leases ;  but  asserting,  that  the  words,  which  constitute  it, 
were  introduced  by  fraud :  an  assertion,  not  to  be  ad- 
mitted in  such  a  case  without  contradiction.  The  case 
of  Isaac  V.  Humpage{68)  has  certainly  been  much 
doubted (69):  but  in  CharUon  v.  PouUer^'lQ)  also  affi- 
davits were  read  against  the  answer* 

These 


1812. 

Norway 

e. 

RowB. 


[•!«] 


(08)  Ante,  Yd.  I,  427; 
see  the  note,  431. 

(09)  See  ante,  Lane  v.Tft/- 
fimt,  VoLVI,  708.  VII,  308: 
ViHamaemyr.Qardiner,  Berke- 
kg  V.  Brgwuer,  IX,  356. 

(70)  The  case  of  The  Brew- 
en»  cited  ante,  Vol.  I,  429. 
Rater's  Book,  1752.  A. 
fol.  73  5, 13th  June,  1753. 

The  BUI,  filed  by  Richard 
Ckarltim,  senior  and  janior. 


partners  in  a  brewery,  charg- 
ing great  miscondoct  by  tlie 
Defendant,  the  third  parU 
ner,  in  disobliging  and  torn- 
ibg  away  the  customers,  pre- 
vailing on  the  servants  to 
leave  the  brewhoiise,  assault- 
ing and  obstmoting  them, 
causing  them  to  quit  their 
seryice,  locking  up  the  bookst 
retaining  as  servants  without 
the  Plaintiff's  consent  brois- 

ers 
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These  cades  of  injunction  to  stay  waste  are  m  generis, 
upon  the  principle,  that  the  mischief  cannot  be  repaired ; 
that  there  can  be  no  adequate  remuneration  by  damages  : 
the  preventive  remedy  is  therefore  obtained  upon  Affidavit 
and  a  Bill  filed,  without  subpcena,  contrary  to  the  usual 
course ;  and  the  question  always  is,  whether  the  mischieiT 
k  such  as  ought  to  be  prevented.  These  Affidavits  are 
offisred,  not  in  support  of  the  original  title,  which  is 
admitted,  but  to  give  positive  evidence  of  facts,  merely 
insinuated  by  the  Answer,  many  of  them  upon  informa- 
tion and  belief.    If  this  Court  can  be  thus  prevented 

from 


ers  and  boxers,  who  ob* 
struct  the  trade,  threatening, 
to  rain  the  trade,  and  re- 
fusing to  account,  prayed, 
that  at  the  end  of  the  part- 
nership the  stock  and  uten- 
sils may  be  valued ;  and  that 
the  Defendant  may  be  com- 
pelled to  receive  one  third 
part  of  the  value;  and  an 
Injunction,  restrainlDg  the 
Defendant  from  any  act  to 
tfie  obstruction  or  damage 
of  the  trade.  The  answer 
admitted  the  partnership,  and 
that  the  Defendant  had 
brought  into  the  brewhoase 
some  bruisers,  &c.  alleging, 
•  that  they  are  of  service  in 
the  trade,  and  do  not  ob- 
struct any  of  the  servants  but 
sbch  whom  the  PlaintiflT  em- 
ploys' without  the  Defendant's 
consent,  denied,  that  he  had 
refused  or  neglected  to  carry 
on  the  business,  &g. 
On  the  Motion  for  an  In- 


junction, on  hearing  Affida^ 
vits    of    the   PlaintiflT,    and 
others,  the  Answer,  and  an 
AiBdavit  of  the  Defendant, 
read,  it  was  ordered,  that  thd 
Defendant  be  restrained  fronk 
using  force  either  by  himself 
or  any  other  person  or  per- 
'  sons  to  the  obstruction  or  in- 
terruption   of    the    brewing 
trade  in  question,  and  from 
removing  or  displacing  any' 
of  the  servants,  hired  or  em- 
ployed  by  the  partners    or 
the  major  part  of  them  in 
carrying  on  the  trade,  with- 
out leave  of  the  Court;  and 
from  carrying  away  or  re- 
moving out  of  the  compting- 
house  belonging  to  the  part** 
nership,      any     partnership 
books  or  papers  relating  to' 
the  said  trade ;  and  upon  the 
PlaintiflT's  submission  it  was 
farther    ordered,     that    the 
PiaintiiTs    be  restrained    ib 
like  manner. 
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fbom  interfisring  in.  these  cases  of  necessityi  the  effect 
win  be  most  detrimental  to  justice. 

Sir  Samuel  Romiliy,  Mr.  Hart,  and  Mr.  Perkins^ 
for  the  Defendant  Rowe  :  Sir  Arthur  Piggott  and 
Mr.  Roupell,  for  the  Mortgagees.  ' 

If  this  question,  as  to  the  right  to  read  Affidavits  con- 
troverting the  Defendant's  title,  was  decided  in  Peacock 
y.Peacock,  it  certainly  was  not  observed  by  the  Counsel^ 
and  no  instance  can  be  produced  except  Isaac  v.  Hum^ 
page,  a  decision  never  mentioned  without  reprobatioitf. 
The  inconvenience  of  such  a  practice  is,  that  the  Court 
on  Motion  tries  the  title  upon  evidence,  that  could  not 
be  admitted  at  the  hearing  of  the  cause.  The  single 
object  of  this  Motion  is  to  try  that  question.  Instead 
of  waste  committed,  the  ground  of  this  application  fot 
a  manager  is,  that  the  Defendant  has  by  a  great  expen- 
jfituite  brought  these  mines,  which  had  been  abandoned, 
to  a  prosperous  state.  The  allegation,  that  the  con^ 
sideration  for  the  new  lease  was  the  surrender  of  the 
dd  one,  being  met  by  the  statement,  that  it  was  mserted 
without  the  Defendant's  knowledge  by  the  fraud  or  neg- 
%ence  of  his  Attorney,  the  result  is,  that  he  took  thb 
new  lease  on  his  own  account,  having  long  considered 
himself  as  the  proprietor.  Had  they  even  established 
their  title,  there  is  no  pretence  of  mismanagement,  giving 
a  right  to  a  Receiver.  Supposing  them  to  be  partners 
in  Equity,  the  effect  of  an  Injunction  would  be  the 
greatest  injustice.  Having  totally  abandohed  the  pro- 
perty, mines,  always  a  subject  of  uncertain  and  hazard- 
ous speculation,  they  He  by,  until  the  produce  of  the 
Defeiidant*s  expenditure,  as  acting  partner,  to  the  amount 
of  SOfOOOl,  begins  to  come  in ;  endeavouring  now  to 
keep  him  out  of  the  whole  of  his  advances,  until'by  the 
slow  process  of  an  account  he  can  obtain,  first,  his  re-^ 
imbursement,  and  then  his  proportion  with  them  of  the 
pvollts.  In  no  instance  has  a  sleeping  partner,  who  had 
^  embarked 
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embarked  neither  property  nor  responsibility,  prevailed 
to  that  extent. 

In  the  case  of  waste,  where  there  is  privity  of  ^  title 
and  of  contract,  the  title  therefore  not  in  dispute.  Affi- 
davits arc  admitted  to  prevent  the  total  destruction  of 
the  property  in  the  mean  time ;  but  even  in  that  instance 
the  practice  has  been  introduced  but  lately,  and  with 
great  caution  against  extending  it  Its  extension  to  the 
case  of  disputed  title,  which  is  quite  new,  must  produce 
the  utmost  inconvenience  and  danger  to  property ;  and 
the  Court  will  be  embarrassed  by  the  di£Sculty  of  deter- 
mining in  each  case,  whether  the  title  asserted  and  de^ 
nied  is  such  as  to  induce  them  to  permit  Affidavits  to  be 
read.  Though  the  objection  goes  generally  to  any  Affi- 
davits, it  is  remarlcable,  that  these  are,  with  the  excep- 
tion of  one  by  the  agent  of  the  Lord,  the  Affidavits  of 
the  Plaintiffs  themselves,  asserting  their  title ;  who  could 
not  give  evidence  in  the  regular  course. 

If,  however,  any  Equity  can  be  established  against  the 
Defendant  Rowe,  it  cannot  possibly  be  maintained  against 
the  mortgagees,  claiming  as  purchasers  for  valuable  con- 
sideration without  notice  of  all  these  facts,  and  taking  a 
legal  security. 

The  Lord  Chancellor. 
Where  a  purchaser  has  filed  a  Bill  for  a  specific  per- 
formance of  his  contract,  suggesting,  that  the  Defendant 
was  proceeding  to  cut  timber,  the  Court  has  familiarly 
interfered,  if  the  contract  was  admitted.  Suppose  cir- 
cumstances stated  as  suggestion  of  abandonment  of  the 
contract :  may  not  that  be  called  in  question  by  Affi- 
davit on  the  ground,  that  it  is  dbputed,  whether  the 
admitted  equitable  title  is  ousted  by  subsequent  circum- 
stances? The  Court  will  not  permit  the  Act  in  the 
interval  until  the  hearing;  as  the  consequence,  though 

on 
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9a  tlie  one  hand  it*  nMy  be  some  prejudice  to  the  right        i&M. 

of  property,  would  on  the  other  be  irretrievable  de^Ctuo* 

tion.    ^That  is  the  way,   in  which  this  case  must  be 

argii^  for  the  Plaintiffs ;  that  they  are  equitable  owners        Bowjl 

of  the  interest  in  the  new  leases  $  and  the  Defendant      [  •  152  ] 

must  shew  equitable  drcumstatices  to  oust  them*    I  do 

not  fhiiik  they  can  carry  it  farther. 


NoiftWAt 


Mr.  Leach,  in  Reply,  ( giving  up  the  Questkyn  as 
against  the  Mortgagees  )• 

If  the  title  consisted  of  a  pure  fact,  in  the  knowledge., 
of  the  Defendant,  and  denied  by  the  Answer,  Affidavits- 
could  not  be  read :  but,  where  it  is  a  subject  of  general 
evidence,  this  summary  jurisdiction  k  not  precluded. 
The  Plaintiffs*  title  is,  that  the  equitable  rights  under 
the  former  lease  attach  upon  the  new  lease«  TfaeDe^: 
fimdant  admits  the  equitable  title,  Hot,  it  is  said,  in  the ; 
Plaintiffs,  but  in  those,  who  were  interested  in  the  former 
lease,  not  admitting  the  Plaintiffs'  interest  in  that:  but 
he  admits,  that  he  dealt  with  them  as  persons  interested 
mider  the  former  lease;  making  particular  application 
to  them  in  that  character;  and  calling  upon  them  to  con-, 
tribute  to  the  undertaking:  an  admission  of. their  interest 
to  some  extent,  and  sufficient  for  the  purpose  of  this 
Motion.  Sueh  an  admission  of  a  primd  fade  title^ 
though  repelled  by  equitable  circumstances,  would  be 
sufficient  for  the  mere  purpose  of  an  Injunction,  to  main- 
tain possession;  and,  though  it  does  not  necessarily  fol- 
low, that  the  Court  will  interfere  for  the  farther  object 
of  itaioviAg  the  Defendant  by  the  appointment  of  a  ma- 
Diger,  it  would  be  inconsistent  to  give  so  much  credit-  to 
the  Answer  as  to  permit  the  Defendant  to  convert  to  his 
own  use.  that  property,  as  to  which  a  primd  fade  title 
m  tlie  i^Iaintiff  is  admitted.  Such  is  the  case,  peculiarly 
calEng  for  Affidavits,  so  explain  the  circutnstances,  set 
tip  in  the  Answer  to  repel  the  equitable  title  admitted ; 

Vol.  XIX.  K  and 
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and  sudi  an  object  it  not  correctly  reipreeented  as  a  triri 
^f  title. 

The  L&rd  Chancellor. 
This  application  is  made  by  the  Plaintiff  Norwaf,  die 
reiMresmtative  of  the  original  lessee,  and  the  other  Plain- 
tiffsi  as  co-adventurers  entitled  to  shares  in  these  mineaf 
demised  by  leases,  not  surrendered  in  a  strict  sense,  but 
which  I  will  suppose  cancelled  without  entering  into  the 
circumstances,  that  induced  the  Defendant  Rawe  to  de- 
liver them  back;  and  one  question  would  be,  whetfier 
that  fact  precludes  in  some  form  setting  upon  those  leases 
;a8  subusting  leases  against  the  mortgagees.  My  ojht 
luon  is,  that,  taking  care,  that  the  Plaintiffs  shall  not  set 
up  in  any  way  the  original  leases  against  the  mortgagees, 
Aey  have  nothing  to  do  with  this  motion.  They  may 
enter  as  mortgagees:  the  appointment  of  a  receiver 
would  not  prejudice  that  right;  and  the  constant  habit 
tof  the  Court  upon  such  a  motion  is  not  to  look  at  mort- 
gagees farther  than  to  take  care,  that  they  are  not  pre- 
judiced. 

The  mortgagees  being  laid  out  of  the  case,  the  next 
consideration  is,  what  protection  is  due  to  the  Defend- 
ant jRot0e.  This  is  not  an  application  on  the  foot  of 
waste ;  upon  which  my  impression  has  constantly  been, 
Ihat  affidavits  may  be  read  by  the  Plaintiff  to  contradict 
&e  assertion  of  the  answer,  that  acts  of  waste  were 
not  done,  or  threatened.  In  the  case  of  Lady  Strath- 
mwre  v.  Bifwes  ( 71 )  the  practice  even  to  that^extent^  was 
not  considered  very  well  settled  at  that  time ;  and  Mr. 
Dickens,  who  from  his  long  experience  in  this  Court 
hud  a  great  knowledge  of  the  practice,  expresses  sur- 
*  prise,  ihat  the  Plaintiff  should,  have  consented  to  the 
-Defendant's  reading  affidavits  in  support  of  the  answer : 

yet 

(71)  2lHcA.673. 
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j;^  it  se^ms  singulary  tliiit  the  Plaintiff  is  tobe  at  liberty 
to  rapport  bis  Bill^  not  jonly  by  the  original,  but  even  by 
additional  affidayits;  and  that  case  affords  a  strong 
inugtration  of  this ;  for  diat  injunction  was  afterwards 
dissolved  on  the  ground,  that  the  trees,  cut  by  theDe- 
fisndant,  had  been  marked  by  Lord  Strathmore^  the 
Plaintiff's  first  husband ;  and  it  was  a  considerable  hard« 
ship  on  a  man,  having  title,  if  the  Court  should  permit 
that  fact  to  be  denied  on  the  one  hand  by  affidavit^  and 
not  asserted  by  affidavit  on  the  other. 


W\% 


NORWAt 
V. 

Rowti* 


Mr*  Dickens,  however,  did  not  mean,  that,  if  there  is 
by  the  answer  a  total  denial  of  the  Plaintiff's  title  to 
ptay  waste,  the  Plaintiff  could  not  by  affidavit  assert  his 
titie»  contradicting  the  answer  in  that  respect  I  re^ 
collect  hearing  from  either  Lord  Thurlow  or  Lord  Ba* 
tkursif  that,  if  the  Bill  contained  a  passage,  which  is 
frequently  inserted  now,  that  the  Defendant  pretends^  ihe 
Flaiotiff  b  not  entitled  to  the  estate,  he  stated  himself 
oat  €^  Court.  There  was  another  case,  where  the  De- 
fendant to  a  Bill  to  restrain  waste  stated,  that  he  was  in 
possession  of  the  estate  by  a  title  of  his  own ;  admitting^ 
tliat  he  was  let  into  possession  by  the  Plaintiff's  tenant 
without  his  knowledge:  the  Court  said,  that  being  a 
breach  of  the  tenant's  duty  to  his  landlord,  the  D^ 
JEendant's  tide  was  for  this  purpose  to  be  taken  as  no 
better  than  the  tenant's ;  and,  though  if  the  Defendant 
had  obtained  possession  without  participating  in  that 
breach  of  the  tenant's  duty,  the  Court  would  not  have 
interfered,  they  would  not  permit  him  to  avail  himself  of 
a  possession  so  obtained;  and  upon  that  ground  he  was 
iQestrained. 


Injuoctioo 
against  Waste: 
Defendant  in- 
sisting on  Lis 
own  title;  but 
admitting  pos- 
session re- 
ceived from 
Plaintiff's  te- 
nant without 
his  knowledge. 


•  In  another  case  the  heir  got  into  possession  of  an 
equitable  estate;  and  therefore  an  ejectment  could  not 
he  mnotained.  A  Bill  was  filed  by  a  person  alleging 
himself  to  be  devisee,  in  order  to  be  enabled  to  try  his 

-K  2^     -  title. 


[  155] 


Ififi 
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tide,  and  to  restrain  waste.  The  heir  positively  deiued 
the  1^^ ;  insisting  upon  his  own  tide ;  and  the  Injunctioa 
was  refused  ( 72 ).  So  to  a  Bill  by  the  heir  agaiiist  a 
devisee  in  possession^  to  stay  waste,  the  answer  stating, 
that  die  Will  was  executed  with  three  witnesses,  the  In-** 
junction  was  dissolved^ 

This,  however,  is  very  different  from  the  case  of 
waste ;  and  is  also  distinguished  from  those  of  vendor 
and  purchaser,  and  persons  contracting  for  leases,  and 
in  possession  only  by  virtue  of  the  contract.  If  the 
Plaintiff  has  no  legal  tide,  but  a  contract,  authorizing 
him  to  call  upon  the  Court  to  clothe  his  possesion  with 
die  legal  dtle,  and  the  Answer  admits  such  contract, 
an  injunction  will  be  granted ;  and  the  question  there 
is,  not  whether  affidavits  are  to  be  read  to  support  die 
answer,  but  whether  upon  the  admission  of  the  equit-^ 
able  tide  the  Court  will,  notwithstanding  what  is  stated 
in  the  answer  as  ousting  the  right  under  it,  continue  the 
subject,  as  it  was,  until  the  truth  of  that,  by  which  the 
Defendant  attempts  to  get  rid  of  the  contract  he  admits^ 
shall  be  tried. 


[M56] 


In  this  case,  not  of  waste,  but  of  persons  aBeging 
themselves  to  be  partners  in  this  mining  concern,  the 
question  is,  whedier  upon  this  answer  their  tide  is  so 
denied,  that  the  Court,  taking  the  answer  alone,  can  give 
no  relief  upon  the  motion ;  and  that  no  affidavit  can  be 
admitted ;  and  it  must  be  recollected,  that  these  affida- 
vits are,  with  a  single .  exception,  the  affidavits  of  the 
Plaintiffs  diemselves.  The  strong  inclination  of  my- 
opinion  is,  that  it  must  depend  upon  the  answer  alone, 
*  and  not  upon  the  affidavits.  I  think,  farther,  that  in 
disturbing  possession  with  reference  to  such  a  subject 
as  mines,  the  Court  is  taking  an  extremely  strong  step ; 

especially 


(72)  Smiik  V.  Colfyer,  ante.  Vol.  VIII,  89. 


Norway 
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especially  if  great  expenditure  has  been  applied  without         1812. 

Ae  mterposition  of  other  claimants,  until  it  was  excited 

by  the  profitable  result  of  that  expenditure^  in  which 

ihey  would  take  no  share.  Rowk. 

• 

f  I  remember  that  carried  to  a  great  extent  at  law  in    No  presnmp- 

a  case  of  Adair  v.  Shafioe.    An  estate  had  been  sold  tion  of  a  grant 

two  centuries  ago  with  a  reservation  of  coal  mines,  re-  ^^  mines 

senredy  as  no  one  would  give  any  thing  for  them.     The  ■§»"°'*  •**  ®*" 

application  of  machinery  at  lenjrth  brought  them  for-  \  , 

'^'^  "^  ®  ®  .       tion  on  a  sale 

ward:  the  person  in  possession  of  the  surface,  having  m^ny  v^ars 
foigot  the  reservation,  brought  the  coals  to  bank  at  an  ggo^  merely 
enormous  expense ;  and  then  the  other  party  came  for-  from  permit- 
ward.    Upon  the  trial  of  the  issue  Mr.  Justice  Butter  ting  expend!- 
laboured  with  the  Jury  to  the  utmost  upon  this  ground ;  *^f  without 
that,  die  proprietor  having  stood  by  during  the  whole  of  ^^^^"^* 
the  expenditure,  the  Jury  ought  from  that  alone  to  infer 
some  grant ;  though  it  could  not  be  produced  :  but,  ad- 
mitting, that  he  stated  many  circumstances  very  material 
upon  such  a  subject  with  reference  to  mining  concerns, 
with  which  he  was  well  acquainted,  I  finally  establishedy 
thi^  bis  direction  was  wrong  (  73 ). 


The  Lord  Chancellor  refused  to  admit  the  afiidavits ;       /a/y  SlA^ 
and  directed  the  Motion  for  a  Receiver  to  proceed  upon 
the  Answer. 

■  In  support  of  the  motion  it  was  proposed  to  read  the 
affidavits,  upon  which  the  injunction  was  originally  ob- 
tained:'but  an  objection  was  made  to  reading  any  thing 
in  those  aflSdavits  as  to  tide. 

The  Lord  Chancellor. 
I  had  not  considered  the  point  with  reference  to  the       [  157  ] 
afll4Avits  filed  before  the  Answer :  but  my  opinion  is, 

dia^ 

(73)  See»m  v.  Vawdrey,  aiite,  Vol.  ^VI,  990, 
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that  I  cannot  attend  to  affidavitsi  as  far  as  they  kffect 
matter  of  tide ;  that  even  those  filed  in  support  of  the' 
Bill  cannot  be  read,  except  as  to  exclusion  and  misma- 
nagement (74).  The  title  must  be  taken  upon  the  An- 
swer. My  intention  was,  that  the  Motion  should  now 
proceed  upon  what  is  admitted  in  the  Answer  as  to  tide, 
and  the  circumstances  of  exclusion  and  mismanagement^ 
as  stated  both  in  the  Answer  and  the  original  affidavits. 
There  is,  I  think,  admission  enough  in  the  Answer  of 
something  Uke  title  to  authorise  the  Motion  to  proceed^: 
if  mismanagement  and  exclusion  can  be  shewn. 


On  its  being  urged,  that  there  could  be  no  distinotion 
between  the  original  and  subsequent  affidavits,  the  no- 
tice of  Motion  being  given  after  the  Answer  came  in,  tiid. 
Lord  Chancellor  said,  he  would  take  the  Motion  on  a 
subsequent  day;  and  would  read  the  affidavits  filed  in- 
support  of  the  Bill. 


[  •  158  ] 


The  Motion  was  renewed  upon  the  Answer  for  a  Re« 
ceiver;  and  issues  were  pressed,  whether  the  Phuntiffs 
were  partners  in  the  old  licences;  and  whether  they 
have  now  a  right  to  enter  and  dig;  or  have  abandoned 
their  right  For  the  Defendant  the  case  of  SeHkouse  v. 
Christian^  before  "Lord  RosslyHf  was  cited.  The  Fliun-^ 
tiff  and  Defendant  had  been  partners  in  a  coal  mine 
unde^  a  lease  from  Lord  ggremont  mih  a  right  of  re- 
newal;  which  was  obtained  by  the  Defendant :  tiie  Bill' 
was  dismissed  with  costs  on  the  ground,  that  fh€  Phun- 
^  tiff,  having  waited,  until  the  concern  appeared  by  the- 
property  embarked  in  it  by  the  Defendant  to  be  pro- 
fitable, keeping  aloof  while  it  was  hazardous,  had  lost 
the'  equity  he  had  by  the  renewal  of  his  partner. 

Tke 


{UyPkii  V.  BuiUm,  post,  447, 
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X%e  Lord  Chancellor. 
I  take  thiB  Motion  to  be  simply  for  ni^nrrirrr^  and 
tins  ajqpears  to  be  a  case  of  great  consequence,  not  only 
to  the  parties  interested,  but  to  all,  who  maybe  engaged 
in  similar  concerns;  and  I  have  not  at  present  the  in- 
fimnation,  that  is  necesaaiy.  For  the  purpose  of  direct- 
ing issues  I  ought  to  know,  what  are  the  circumstances- 
idth  regard  to  the  estates  or  liberties  or  authorities, 
iriiich  have  been  held  or  exercised  under  the  equitable 
operation  of  the  last  grants  or  leases.  This  is  nothing 
like  a  demise  of  mines  :  I  do  not  say,  that  similar  prin^ 
cipks  will  not  apply  to  it  These  leases,  as  they  are 
called,  are,  not  demises  of  the  mines,  but  simple  grants 
of  liberties  and  licenses  to  work  to  some  personcr 
named,  and  others,  not  named,  but  described  under  the 
diaracter  of  fellow-adventurers,  &c.  It  is  necessaty 
to  see,  not  only  one  of  the  original  leases,  but  also  one 
of  the  titles,  under  which  the  sharers  became  interested^ 
and  the  form  of  the  mortgages ;  for,  if  there  is  nothing 
more  than  a  license  to  work,  there  is  no  estate  whatever. 


1812. 


Norway 
Rows. 


The  Bin  prays  nothing  on  the  ground,  that  the  sur- 
rander  of  the  old  leases  was  not  an  effectual  surrender  r 
nor  does  it  bring  into  question  the  right  of  the  person, 
who  held  those  leases,  to  deliver  them  up  to  be  cancelled ; 
assnuing,  that  the  old  leases  are  gone:  and  insisting  upon 
a  trust  as  to  the  new  leases  for  the  persons  interested 
Hi  die  old.  The  question,  whether  an  equity  attaches 
from  the  circumstance,  that  the  original  adventurers  are 
to  be  considered  as  interested  in  the  new  leases,  must  be 
^  determined  in  equity.  What  b  there  to  be  tried  at 
law,  unless  some  question  of  fact  should  arise,  before 
^1^  decision  can  be  had  in  equity? 


[♦159^ 


In  the  case  of  Senhouse  v.  Christian,  which  I  remem- 
lier.  Lord  Rosslyn  advanced  a  doctrine  with  regard  to 
mining  concerns,  upon  which  at  least  the  Court  would 

not 


16* 
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not  refuse  to  act  without  great  consideration;  holdings 
that,  if  the  I^ilptiff,  not  having  the  legal  interest,  stands 
by»  su&nng  the  Defendant  to  incur  great  expence  and 
riski  thftt  is  a  case  not  to  be  admitted  in  a  Court  of 
Equity.  Consider  the  nature  of  such  a  concern.  It 
frequently  remains  for  years  in  the  most  hopeless  state ; 
9nd  may  at  last  be  rendered  profitable  by  an  adventurous 
8j)eculator,  embarking  property  of  his  own  and  others'  in 
the  pursuit.  The  speculation  is  very  hazardous:  per- 
haps when  you  have  a  golden  prospect,  the  whole  may 
fail.  I  have  known  a  copper-mine  producing  SOflOOl. 
a-year ;  and  the  next  week  worth  nothing ;  and  that  is  as 
true  of  coal-mines.  There  are  persons,  who  will  stand 
by;  see  the  expenditure  incurred;  if  it  turns  out  pro- 
fitable, set  up  their  claim;  if  otherwise  have  nothing  to 
do  with  it.  It  deserves  great  consideration,  whether  the 
Court  would  interpose  even  by  Decr^,  much  less  an 
Motion  (75). 


This  is  a  case,  in  which  it  must  be  establbhed  upon: 
the  state  of  this  record  and  the  prayer  of  the  Bill,  that 
the  Defendant  is  a  trustee  of  all  the  benefits  of  the 
liberty  and  licence,  granted  by  the  last  leases,  for  him- 
self and  his  fellow-^ventprers,  who  have  not  abandoned 
the  concern.  In  that  way  of  considering  it  he  has  juist 
as  good  a  right  to  the  possession  as  they  have.  He  is 
a  tenant  in  common:  and  then  the  only  ground  for  a 
receiver  is,  that  he  is  wasting  .the  property,  or  excluding 
[  ♦  160  ]     •  firom  the  fair  opportunity  of  interfering  in  the  concern 

those,  who  are  entitled  with  him,  to  the  benefit  of  the 
licence.  Of  mismanagement  there  is  no  appearance; 
though  there  is  of  exclusion. 


The  mortgagees  have  nothing  to  do  with  it.    I  must 
ponsider  the  Qefendant^  admitting  him  to  be  the  only 

(76)  Seaman  v.  Vawdre^,  ante.  Vol  XVI,  8pQ. 
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debtor  in  law,  as  having  a  charge  for  all  the  expend!-         181S, 

ture  he  has  incurred ;  and  it  b  impossible  to  remove  him 

from  the  possession  without  reimbursing  him  all  he  has 

laid  out,  and  is  liable  to,  with  reference  to  both  the  pre-       Bowb, 

sent  and  the  old  concerns* 


Norway 

V, 


The  Motion  for  ^  Re(^iver  was  accordingly  refused. 


[161] 

SANDERSON,  Ex  parte.  181$. 

JtmelSlA. 

AN   Order  was  obtained   by  a    bankrupt  under  the    No  lien  09 

Statute  (76)  for  enrolling  the  proceedings ;  which  the  proceed^r 

were  delivered  by  the  Assignees  for  that  purpose  to  the  ^°8*  ™dcr  # 

officer;  who  claimed  a  lien  upon  them  for  the  fees  of    ^^'Wmisiioo  o| 
,  j^anluraptoy 

*°~'°^°*'  forthefw* 

,         . .  pf  emrolnieiiff 

This  Petition  was  presented  by  the  assignees ;  praying 

that  the  proceedings  may  be  delivered  up  to  them.    The 

Petition  was  not  opposed:    the  officer  authorizing  the 

Counsel  in  support  of  the  Petition  to  state,  that  he  was 

ready  to    do  what    the  Lord  Chancellor  should   thinli; 

right. 

Mr.  Montague,  for  the  Assignees,  said,  there  could  be 
no  lien  upon  any  legal  proceeding.  The  application  ^ 
for  the  ekirolment  of  these  proceedings  was  not  by  the 
assignees,  but  by  the  bankrupt  himself  under  the  Sta- 
tute ;  which  declares  in  the  most  general  terms,  that  any 
person  may  apply  for  that  purpose,  and  the  assigiiees, 
having  delivered  them  under  the' Order,  made  upon  that 
application,  desire  to  have  them  restored. 

The 

(TCfXStat  6  Geo,  11,  c.  30,  s,  41.  Repealed  ^nd  re-en^pted, 
6Gm.  IV,  c.  la,  s.9^. 
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1619«  The  Lord  Chancellor   said,  he  did  not  apprehend 

^r^^  there  could  be  any  lien  upon  the  proceedings ;   and  made 

Sanderson,  .    q^^^^  ^       ^^  Officer  to  deliver  them  up. 

Ex  pant.  ^                 ^                                                  ^ 


1312.  WARREN,  Ex  parte  (  77 ). 

Julv  XAlh. 
Commuiion  of  A  COMMISSION    of  Bankruptcy  against  the  Pe- 

Bankmptcj  titioner  having  been  superseded  with  costs  agiunst 

sopersededy  the  petitioning  creditor,  an  action  was  brought  by  the 
and  an  Aclioo  Petitioner ;  who  prayed  by  his  Petition  an  Order  upon 
brought  2  the  the  Solicitor  to  the  Commission  to  deUver  to  the  Secre- 
MJiird  V^^  tary  of  Bankrupts  the  Commission  and  proceedings ;  and 
\i\  C  •  -  ^^^^  *^®y  '"^y  ^®  delivered  by  the  Secretary  to  the  Asso* 
lion  and  pro-  ^**^»  ^  ^®  produced  on  the  trial ;  and  that  the  Peti- 
ceediDgs  to  be  ^loner  or  his  Solicitors  may  be  at  liberty  to  inspect  and 
delivered  by  take  copies:  the  affidavit  in  support  of  the  Petition 
the  Solicitor  to  stating,  that  the  Petitioner  is  advised,  that  it  is  material 
the  Secretary,  ^o  have  the  Commission  and  proceedings  set  forth  with 
and  by  him  to  accuracy  in  his  declaration,  in  order  to  prevent  his  being 

.   «         J      J  nonsuited ;  and  that  the  Solicitor  refused  an  inspection, 
to  be  produced  ^ 

on  the  Trial; 

whh  liberty  to      ^'^^  Attorney  had  been  summoned  before  a  Judge  to 

inspect  and       shew  cause,  why  the  Petitioner  should  not  have  an  in- 

copy.  spection:   but  the  Judge  {Chambre,    Justice),  having 

Such  an  Or-   looked  into  the  authorities,  refused  to  make  the  Order^ 

^er  properly    observing,  that  he  could  find  no  precedent  for  it. 
refused  by 

^  '  Mr.  Bell,  in  support  of   the  Petition :    Mr«   Cuttem 

opposed  it. 

The  Lord  Chancellor. 

The  learned  Judge  was  perfectly  right  in  refusing  to 

interfere  upon  his  application ;  though  upon  a  different 

ground 
(77)  1  Rose,  276. 
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gromd  I  must  grant  it.    This  is  the  Commission  of  the  1812. 

Great  SeaL    There  are  different  modes  of  proceeding  ,^  ^^^ 

in  these  cases.    In  several  instances  the  Lard  Chancellor  ^        .  ^ 
has  ordered  the  Commission  and  all  the  proceedings  to 
be  deposited  in  the  Secretary's  Office,  sometimes  with  i| 
view  to  a  criminal  prosecution,  as  for  a  conspiracy:  so, 

if  the  bond  is  assigned,  the  proceedings  are  deposited.  Proceedings 

Another  course  is  not  to  assign  the  bond ;  which  is  fre-  ***  Bankruptcy 

quently  not  beneficial;    as,  though  to  a  certain  extent  ^    cred  to  be 

it  secures  so  much^  the  party  can  obtain  no  more  than  ..     q^.        ' 

the  penalty:  but,  if  he  brings  an  action  on  the  case,  gom^^m^^ 

superseding  the  Commission,  I  must  give  him  the  means  with  a  view 

of  supporting  that  action.  to  a  criminal 

prosecution, 

^""^^^■^^^""■""^  as  for  a  Con- 

The  Order  was  mad^  with  costs  (78).  .j.  ^^  Bond' 

is  assigned; 
(78)  Ante,  Ex  parte  Ser-     As  to  the  prodtiction  of  Re-  ^hjch  remedy 

nai.  Vol.  Xl,  657.      As  to     cords.  Depositions,  &o.  see  ng  befog  Umii. 

the  Solicitor's  lien,    Qiuere.     ante,  VoL  I,  152,    and  the  ed  to  Uie  pe- 

Ex  parte  Shaw,  1  Jac.  270.      note.  nalty,  is  less 

beneficial  than 

an  Action  on  the  case. 


RUSSELL,  Ex  parte  ( 79 ).  1812. 

July  24«JL 
nPHE  Petitioner  imder  a  Commission  of  Bankruptcy    Protection  of 

against  him,  executed  at  Ipnoichf  attended  there,  a  bankrupt 

and  surrendered,  on  the  day,  appointed  for  his  examina-  f'®™  Arrest 

6m  I  which  was  adjourned  to  the  next  day :  when  the  ^^^^^  •"  •^*" 

*  •*  r^        '    .  tent,  while  at- 

Commissioners.  ^     ;.      ^. 

(79)  I  Rce.  278.  ?"^"'?  ^" 

^  Commissioners 

on  the  day  appointed  for  his  examination  and  remaining  in  another 

room  in  the  same  honse  daring  an  interval  of  adjournment  on  that 

day,   on  the  general  principle  of  law,  pretectiDg  a  Witness.     The 

Order  to  discharge  made  on  the  gaoler,  not,  as  in  the  case  of  a 

private  creditor,  on  the  fwtiy^ 
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1612.         Cominissionersi  finding  that  the  presence  of  a  persoB,  who 
^^^^^         was  not  then  m  the  way,  would  be  necessary,  farther 
Russell,      «  adjourned  the  examination  from  two  o'clock  to  seven 
^    '      in  the  evening.    The  bankrupt  left  the  room:  but  did 
L      ^^  J     not  quit  the  house ;  and,  whiles  he  was  sitting  in  another 
roqm  during  the  interval,  was  arrested  upon  an  e^tentf 
3ued  out  by  the  Commissioners  of  Excise  for  a  debt  due 
by  him  to  the  Crown.     He  was  brought  in  the  custody 
of  the  officer  before  the  Commissioners;  who,  conceiv- 
ing the  arrest  to  be  illegal,  refused   to'  proceed  in  the 
ei^amination ;  and  he  was  conveyed  to  prison.    He  pre- 
sented this  Petition,  praying  to  be  discharged. 

Sir  Samuel  RomiUy^  in  support  of  the  Petition,  in- 
sisted, that  the  arrest  was  illegal ;  and  the  bankrupt  was 
entitled  to  be  discharged  upon  the  principle  of  the  com- 
mon law,  as  a  witness  attending  under  a  regular  pro- 
cess to  be  examined ;  that  he  was  still  in  attendance  on 
the  Commissioners  notwithstanding  their  adjournment; 
and  in  this  respect  the  Crown  stood  in  the  same  situa- 
tion as  a  subject. 

Mr.  Cooke,  for  the  Commissionera  of  Excise. 
The  Commissioners  submit,  but  do  not  press,  this  ques- 
tion. The  case  of  the  Crown  is  very  different  from,  that 
of  any  common  creditor.  The  protection  of  a  bank- 
rupt is  not  that  of  a  witness:  nor  does  it  depend  on  any 
general  jurisdiction.  It  is  a  special  protection  firom  his 
creditors,  and  confined  to  debts,  given  to  him  by  the 
Act  of  Parliament  (80 ) :  but  the  Crown  is  not  bound  by 
the  Bankrupt  Laws.  Had  the  protection  existed  by  the 
common  law,  it  would  have  been  imnecessary  to  give  it 
by  Statute.  This  arrest  is  upon  an  extent  in  chief,  for 
a  debt  directly  to  the  Crowa;  not  an  extent  in  aid; 
which  might  raise  the  argument,  that  the  creditor  was 
l^und  by  the  Act  of  Parliament.    Ap  extent  proceeds 

at 

(80)  Stat.  6  G^,  II,  c.  39,  s.  6. 
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lU  the  fame  time  again^  both  the  person  and  the  goocb;         1819. 
ahd  issued  in  this  instance  on  the  affidavit  of  the  officer.      ^  "^"^ 

ffC  TT  S  fi  B  WtT 

Ihat  the  goods  of  the  debtor  were  not  sufficient.  If  this  Ex  v  tie' 
protection  prevailsi  a  Commission  might  be  taken  out 
ifith  the  very  object  of  enabling  a  debtor  to  the  Crown  to 
eteape  its  process.  A  difficulty  occurs  how  the  Order  to 
discharge  can  be  made  upoi)  the  Crown;  as  it  is  made 
upon  an  individual  party,  not  upon  the  officer ;  that  he 
tHay  not  be  left  exposed  to  any  consequence  in  case  of  , 
an  error. 

The  Lord  Chancellor. 
tii  the  case  of  a  private  cl^ditbr  the  Order  is  made  ih 
that  form  merely  for  convenience  with  reference  to  any 
question,  that  might  arise  between  thega6ler  and  the 
Phuntifi*  in  the  action.  It  is  perhaps  difficult  to  make 
that  Order  directly  upon  the  Crown :  but  there  is  no  - 
doubt  of  my  authority  to  make  it  upon  the  gaoler,  if 
he  holds  this  person  in  custody  without  right ;  and  we 
may  have  confidence  in  the  Crown,  that,  if  he  ought  not 
to  have  been  arrested,  the  gaoler  will  suffer  no  incom 
venience  from  discharging  him. 

The  Courts  of  Commt)n  Law  have  by  some  of  their    CattttkU^ 
dedsions  fully  authorized  me  to  say,  that,  if  a  bankrupt  siooers  of 
is  necessarily  and  by  compulsion  attending  the  Coramis-  Badkmptcy 
sioners,  who  have  been  considered  as  a  Court  of  Justice  ^^d**^®""®^  • 
for  the  purpose  of  protecting  witnesses  before  them,  he   .      ^       ,    * 
is  entitled  to  protection  against  any  one,  attempting  to  ^ 

arrest  him  during  that  attendance  ( 81 ).     If  that  can  be  protecting 
maintained,  it  is  not  necessary  to  consider,  whether  this  Witnesses 
Statute  affects  the  Crown.    My  opinion  is,  that  it  does  before  them, 
not  (82):  but  the  general  principle  of  law  extends  to  the    xhe  Bank- 
Crown  as  well  as  a  subject.    As  the  law  therefore  com-  ropt  Statutes 

pels  do  not  bind 

the  Crowa. 

(81)  See  the  note,  ante,      to  this  case,  in  Ex  parte  Tem* 

Vol.  Ill,  351.  pie.  2  Ve$.  ^  Bea.  391,  2  Rote, 

(82)  The  Lord  Chancellor     22. 
distinctly  so  held,  referring 
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•       •  •    . 

1812.         Ipels  the  Bankrupt  to  ftttend  the  Coimni68ioaer3r  wiule 

''^^'^  acting  under  that  compulsion  he  cannot  be  arrested  by 

Ex  narte       ^^  Crown  any  more  than  by  a  subject;    He  must  there* 

fore  be  discharged* 


1«^2.  fiALDWIN  r.  CAWtHOilNE. 

July  26IA. 
Assignment       HPHE  Bill  stated,  that  the  Defendant,  being  indebted 
of  famiture,  to  the  Plaintiffs  Baldwin  and  Jamei  Barrow  and 

&c.  by  a  debtor  several  other  persons,  and  much  embarrassed^  an  agree- 
i  1*  r  tl  ^^'^t  was  entered  into,  by  which  tbey  agreed  to  accept  an 
of  their  debts  ^^^W^^^^^  ^^  ^^  ^^^  furniture,  plate,  &c*  at  his  house 
retaining  pes-  ^  Wyers  according  to  an  appraisement,  in  satisfisu^tion 
session  under  of  their  respective  demands ;  that  a  receipt  was  accord- 
a  demise  at  a  ingly  signed  by  him  on  the  29th  of  October  1796,  ac- 
rent,  and  after-  Imowledging  to  have  received  1214/.  3*.  3cf.  for  the  pur^ 
^  >  1"?  A  chase  of  the  several  goods,  &c.  mentioned  in  a  Schedule^ 
f  m  ^  o  ^^y  agreeing  to  let  him  have  the  enjoyment  of  the  said 
payment  of  effects,  paying  a  yearly  rent.  Accordingly  by  inden- 
their  debts,  tures,  dated  the  29th  of  October y  1796,  reciting,  that  the 
with  interest,  Plaintiffs  and  the  other  creditors  were  the  absolute 
though  it  would  owners  of  the  said  goods  enumerated  in  a  schedule,  it 
be  void  as  ^  ^^^g  Jeclared,  that  they  should  be  used  and  occujued  by 
■«**°**^y.**  the  Defendant  in  his  house  at  the  annual  rent  of9Uz 
ed  between  the  ^®  covenanting  to  keep  them  in.  repair,  insured  from 
parties  against  ^^^  ^^* »  ^^  restore  them  in  good  condition,  and  to  give 
the  Answer,  in^^  notice  of  any  process  by  any  creditor  with  a  view  to  take 

sisting,  that  the  possession  of  them. 
Deed,  thoDgh 

absolute  upon  The  Bill  charged,  that  the  Defendant,  having  obtained 
Uie  face  of  it    pogg^ggjon,  formed  the  design  of  defeating  Barrow^  who 

,    .  *  died  in  1798,  before  the  institution  of  the  suit,  by  pro- 

lent  purpose,  '  . 

was  intended  ™""8 

only  as  a  secu- 
rity ;  and  the  circamstances  preclading  any  legal  remedy. 
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curing  an  assignment  from  Gillow  and  some  of  the  othef         IBIi. 
creditors^  who  had  entered  into  the  contract,  of  their 


several  proportions  of   the  scheduled  effects;  thereby  ^^ 

making  him  tenant  in  common  with  Barrow  and  the  Cawthobnc* 
Plaintiff  BcUdioin. 

The  Bill  prayed  a  specifik:  performance  of  the  cove- 
nants in  the  said  indenture,  an  account  of  the  rent, 
due  under  it  from  the  Defendant,  and  a  division  or  a 
tale  of  the  goods;  and,  if  the  receipt  and  indenture 
should  not  be  considered  as  a  settled  account,  then  an 
account  of  what  was  due  to  the  Phdntiffs  Baldwin  and 
nomas  Barrow^  the  representative  of  James,  &c. 

The  Defendant  by  his  answer  represented,  that  he  did 
not  sign  the  receipt,  and  execute  the  indenture,  with  any 
intention  of  making  an  absolute  sale  of  the  goods ;  but 
die  object  of  the  transaction  under  the  advice  of  Bar- 
row  was  merely  to  secure  to  him,  the  Plaintiff,  and  th« 
GiUowSj  what  should  be  due  to  them  respectively ;  pre-* 
serving  to  the  Defendant  the  enjoyment  of  his  goods. 

The  Decree,  pronounced  at  the  KoUsy  declared  the 
right  of  the  creditors  under  the  Deed  of  1796  to  the 
furniture,  &c.  as  tenants  in  common,  in  proportion  to 
die  amount  of  the  debts  due  to  them  respectively  at  the 
execution  of  that  Deed,  and  thereby  secured ;  and  the 
Defendant  to  stand  in  the  place  of  Gillow,  &c.  an  ac- 
count of  the  debts,  due  from  the  Defendant,  and  of  the 
arrear  of  rent  under  the  Deed,  and  an  account  and 
sale  of  the  furniture,  &c. 

The  Defendant  appealed  from  the  whole  Decree ;  iff^ 
risting,  that  the  Bill  should  be  dismissed ;  and  the  assigns 
ment  treated  as  a  security  only. 

Mr.  Hart  and  Mr.  Bell,  for  the  Appellant :  Sir  Samudt 
Romilly  and  Mr.  Hall,  in  support  of  the  Decree. 
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1&19.  The  Lord  Chancellor. 

Baldwin  '*  ^^  contended  by  the  Defendant  in  this  cause,  afid, 

v«  had  this  been  a  question  with  creditors^  would  be  con- 

CAWTHORifK.  tended  effectually,  that  all  this  was  dolour  and  con- 
trivance to  leave  him  in  possession  of  this  furniture  for 
the  express  purpose  of  defeating  other  creditors ;  and  it 
is  objected,  Isrt,  that  all  the  parties  must  be  held  to  have 
been  acting  fraudulently  with  regard  to  third  persohs: 
but  the  question  is,  not  as  to  third  persons,  but  whether 
against  a  legal  title  it  is  competent  to  the  Defendant  to 
say,  his  solemn  instruments  should  have  no*  effect,  as 
between  him  and  those,  to  whom  he  assigned  this  pro- 
perty, because  he  and  others  were  engaged  in  a  common 
fraud  upon  all  mankind.  The  demise  to  him,  if  no 
acts  were  done  to  vary  it,  would  be  conclusive  evidence 
against  him,  that  the  property  was  in  those,  from  whom 
he  took  by  demise;  and  after  that  transaction,  if  they 
had  brought  an  action  for  the  money  previously  due  to 
ihemi  they  could  not  be  heard  to  say,  that  the  debt  was 
not  satisfied,  and  they  had  not  become  the  purchasers  of 
this  furniture,  on  the  ground  that  the  whole  Was  co- 
lourable, and  calculated  to  defraud  third  persons,  in  a 
contest,  not  with  third  persons,  but  between  themselves. 

It  is  said>  however,  that  this  is  a  (question,  not  at  laWf 
but  what  a  Court  of  Equity  w'ill  do;  and  I  admit,  if  it 
stood  as  at  the  time  of  the  demise,  there  would  be  good 
reason  for  not  giving  relief  here;  provided  the  persons, 
taking  under  the  effect  of  these  transactions,  could  be 
shewn  to  have  had  the  means  of  suing  at  law,  ancL  not 
to  have  been  deprived  of  them  by  the  act  of  the  Defen^ 
dant.  In  law  this  was  the  property  of  the  Gillows,  and 
others,  including  one  of  the  Plaintiffs  and  the  person, 
whom  the  other  represents*  Had  he  been  Uving,  he 
could  not  have  sued  at  law  without  the  other  joint* 
owners:  nor  could  his  administrator  sue  at  law  at  all, 
[  ^  169  ]     *  if  no  act  was  done  by  Cawikome ;  as  the  joint  legal 

<  title 


t." 
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title  would  have  survived ;  and  was  not  transmissible  to         1812. 
the  representatives  of  one  dying.  Baldwin 

9. 

It  does  not  rest  there  ;   for  the  GiOows  and  others  Cawthornb. 
have  settled  with  Cawthome ;  finally  taking  from  him  in 
discharge  of  the  whole  the  sum  really  due,  with  5L  per 
ceil/.,  as  if  their  debt  continued  to  that  moment.    That    . 
is,  I  agree,  considerable  evidence,  that  this  was  merely 
a  colourable  transaction :  but  Cawthome^  having  so  set-* 
tied  with  them,  has  either  taken  an  assignment  of  their    * 
apparent  shares  of  this  furniture ;  or,  if  he  has  not,  they 
still  remain  owners  of  their  respective  shares  at  law, 
and  of  greater  shares  in  equity  by  survivorship ;  and  in 
either  way  it  is  impossible  to  sue  at  Law. 

The  Plaintifis  then  being  compelled  to  come  into  ^ 
Equity,  the  Record  on  the  part  of  the  Defendant  con* 
tends  faintly,  that  the  whole  transaction  is  void;  and 
more  strongly,  that  it  ought  to  be  considered  a  transac- 
tion of  mortgage.  The  question  with  reference  to  that 
is,  whether,  all  the  parties  having  agreed  with  a  fraudu- 
lent purpose,  that  this  instrument  shall  on  the  face  of 
it  be  an  absolute  deed,  meaning  therefore,  that  it  never 
shall  be  producible  as  a  mere  mortgage,  a  Court  of  * 
Equity  will  at  the  instance  of  those,  who  with  a  fraudu- 
lent view  made  it  an  absolute  instrument,  correct  it ;  and 
make  it  a  mere  mortgage  security.  That,  I  do  not  con- 
ceive, was  ever  done  upon  such  grounds ;  and  therefore 
I  think  this  Decree  right.  The  same  principle  governs 
the  case  in  another  view ;  as  it  stops  the  Defendant  from 
saying  there  is  no  debt. .  , 


4     .  ■ 
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BENNETT  r.  The  EARL  op  TANKERVILLE. 

fjHARLES,  Earl  of  TankerviUe,  by  his  Wfll,  datei 
the  13th  o{  August,  1762,  reciting  his  title  to  cer- 
tain plantationsi  stock,  &c.  and  two  ninth  shares  of 
copper-minesy  with  two  hundred  acres  of  land  theretor 
belonging  and  contiguous,    all  situated  in  Virginia   or 


Bolls. 

1811. 
Feb.  6ik,  Itk. 
Devise  to 

the  use  of  the 
devisor's  se- 
cond SOB,  A» 
for  life  with- 
out impeach-  ,    .     , 
mcnt  of  waste   J^^^yt^^  in  America ;  gave,  devised  and  bequeathed, 

and  from  and  ^  bid  said  ishares  in  the  copper-mines,  and  two  hun- 
dred acres  of  land  thereunto  belonging,  and  all  bis 
said  estate,  right,  &c.  unto  his  eldest  son  Charles,  Lord 
Ossubion,  and  his  heirs  and  assigns  for  ever;  and  he 
gave  and  bequeathed  all  other  the  plantations,  lands, 
stock,  &c.  in  Virginia  and  Maryland^  to  the  PhuntiflT 
Henry  Astley  Bennett ,  his  younger  son ;  to  hoM  to 
the  use  of  the  Plaintiff  and  his  assigns  for  and  during 
the  term  of  his  natural  life,  without  impeachment  of 
decease  with-  waste;  and  from  and  after  his  decease  to  the  heirs 
out  issue  to  of  bis  body,  to  take  as  tenants  in  common,  and  not 
the  devisor^  ^  j^j^^^  tenants;  and  in  case  of  his  decease  without 
. .  .   .      ^  *\  issue  of  his  body,  to  Lord  Ossulston,  his  hem  and  as- 

and  in  case  *  *  ^P^  ^^'*  ^®'  •  subject  to  the  charge  of  5O001.  to  hia 
both  sons  daughter  Prances  AUcia  Bennett,  if  she  should  live  to 
should  die  be-  attain  the  age  of  21,  or  be  married  with  consent  of  her 
fore  twenty-  mother,  as  an  addition  to  the  portion,  already  prodded 
one,  over:  an  fo^  \^^^^  y^^  mterest  at  8/.  per  cent,  from  the  Plaintiff's 
S^Und"  *d  *8®  ^^  **'  and  m  case  of  his  death  before  that  time 
abso^      '  ^^  ^®  ^™^  ^®  would  have  arrived  at  that  age,  if 

Iq^  [*171  J  Che  had  lived:  the  testator  declaring  his  intention  ta 
interest  in  be,  that,  if  the  Phuntiff  should  happen  to  die  under 
personalty,  be-  that  age  or  without  issue,  and  the  said  plantation,  &c. 
queathed  with  shoidd 

it. 
Revocation  of  devise  by  a  contract  for  sale,  thovgh  rescmded  after 

the  devisor's  death. 


after  his  de- 
cease to  the 
heirs  of  his 
body,  to  take 
as  tenants  in 
common  and 
not  as  joint 
tenants;  and 
in  case  of  his 
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riiduld  thereby  go  to  hord  Osgftkim^   he  should  poiy         ibll. 

the  said  5000/.  and  mterest;  and  in  ca^fe  bofli  his  said      fti'^"''"^4J 

8Qii8  ^duld  happen  to  die  before  they  arrived  at  theit^  ^^» 

respective  ages  of  21  years,  then  he  gave,  devised  artrf    The  Earl  qf 

bequeathed,  (he  said  niines,  lands,  plantations  and  he*         ^5'**^" 

zeditamehts,  in  Virginia   and  Maryland,   trith   all    thifr 

stock,   &c*   thereunto   respectively  belonging,   unto  his 

add  daughter  Frances  Alicia,  her  heirs  and  assigns  folr 

(Ifser;  and  he  thereby  directed  and  appointed,  that,  in' 

6uB.  his  said   sons  should  agree  to  sell,  and  actually 

should  sell  the  said  estates,  then  the  money  to  arise  li^^ 

such  sales  should  be  laid  out  in  the  purchase  of  lands 

of  inheritance,  in  England,  and  setded  as  and  to  such 

uaes  as  he  had  thereby  givta  the  said  estates  in  Virginia 

ioA  Maryland;  and  that  such  lands  so  to  be  purchased 

hi' England  should  be  made  liabfe  to  the  raising  ancf 

pairing  the  said  5000/.  and  interest  to  his  said  daiightei^ 

Frandss  ARcia  iil  the  same  manner,  attd  subject  to  the 

■ime  teitas  and  conditions  as  before  mentioned  in  respect 

to  his  said  daughter.  f 

m 

.  The  testator  died  on  the  27th  of  October,  1767 ;  leav- 
ing issue  Charles,  Lor^  Ossulstan,  his  eldest  son,  heir 
at  law  and  residuary  legatee,  Henry  Astley  Bennett,  thei 
Plaintiff;  and  Frances  Alicia  Bennett. 

9 

The  Bill  suggesting,  that  the  Plaintiff  was  tenatnt  in 
taflf  or  at  least  traant  for  life  of  the  devised  estates, 
stated^  that,  being  an  infant  at  the  death  of  his  father, 
the  Defendant,  who  was  heir  at  law  and  administrator, 
tdok  possession  of  the  Estate  and  deeds;  and  cdnti- 
mied  in  receipt  of  the  r^its  until  the  year  1797  or  8; 
^when  he  sold  the  estate  with  the  stock,  &c.  and  pro-  [  *  172  ] 
oured  the  Plaintiff  to  join  in  the  conveyance  t  the  Plain- 
tiff claiming  the  money  absolutely,  as  being  tenant  in 
tail;  or  if  not,  to  have  it  laid  out,  and  the  interest  paid 
him  for  his  life :  the  Bill  accordingly  praying  an  account 

L2  ;  of 


17» 
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of  tbe  rentSy  atid  the  produoe  of  the  aak;  and  a  d»« 
elaratiODy  that  a  deed  of  reltese,  executed  upon  a  set- 
tlement  of  accounts  between  them  in  1792|  ought  not  to 
T^e  Bftri  of    |)e  any  bar  to  such  account ;   charging  with  reference 

to  aii  alleged  partial  revocation  of  the  devise  by  a  con- 
tract of  8ale»  entered  into  by  the  devisor  with  John 
Sempki  that  the  sale  was  not  completed,  and  the  con- 
tract was  afterwards  declared  void,  or  otherwise  rescinded 
by  some  proper  Court  in  America ;  and  that  the  sum  of 
S600/.,  the  first  instalment  paid  by  Sempk,  was  directed 
to  be,  and  was,  repaid. 


Bbnnbtt 


vitu. 


[  ♦  17S  ] 


The  Dfefi^dant  by  his  Answer  denying,  that  be  pro-' 
cured  the  Plaintiff  to  join  in  the  conveyance,  &c«  except 
that  for  fiuaHtating  the  sale,  the  Plaintiff,  his  sister  and 
her  husband,  convey^  to  the  Defendant  in  trust  to 
sell,  stated,  that  in  1767,  after  his  father*s  death,  he 
received  2600/.,  as  payment  of  the  first  instalment  from 
Semple ;  and  through  ignoi^nce  of  his  own  right  to  the 
money,  being  residuary  legatee,  and  the  contract  for 
sale  in  his  father's  life-time,  he  on  the  30th  o{  Decent' 
betj  1767,  gave  a  bond  for  securing  that  sum  to  the 
Plaintiff,  and  it  was  included  in  the  account  of  1792; 
but,  before  the  release  was  executed,  it  was  discovered, 
that  this  sum  of  2600/.  ought  not  to  have  been  in- 
cluded ;  and  upon  the  Plaintiff's  proposal,  that  the  De- 
fendant should  deduct  it,  the  release  was  executed ;  sub- 
mitting, that,  though  the  contract  with  Semple  was  not 
(K>mpleted,  and  his. assignees  or  representatives  obtained 
a  Decree  for  re-payment  of  the  2600/.  and  interest, 
^yet,  as  the  contract  was  subsisting  at  the  testator's 
death,  the  estate  was  thereby  converted  into  personalty 
as  between  the  Plaintiff  and  Defendant ;  and  passed  by 
the  Will  to  the  Defendant,  as  residuary  legatee;  or' 
descended  to  him,  as  heir  at  law. 


Sir  Arthur  PiggoH  and  Mr.  BeU,  for  the  Plaintiff.    • 
The    intention   is    clear,    that   these   estates   should 

not 
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■of  go  over  to  the  devisor's    eldest    son,    then  Lord 
Osiubt<m,  except  on  the  event  of  a  general  faflure  of 
issue    of  General  Bennett,    the  second  son;    and  the 
mdy  di£Sculty  arises  firom  the  il^ords    **  to  take  as  te- 
''  nants  in  commoni   and  not  as  joint-tenants."     Those 
words,   if  they  are  to  have  the  effect  of  confining  the 
^eme  to  an  estate  for  life,   must  defeat  the  general 
paramount  intention,  that  no  part  should  go  over  ex- 
cept upon  a  general,  indefinite,  failure  of  issue.    There 
are  no  cross-remainders  among  these  tenants  in  com- 
mon.   According  to  the  limited  construction  therefore, 
if  Greneral  Bennett,  the  Plaintiff^,  had  ten  children,  each 
would  take  a  tenth  part;   uid  as  each  dies,    his  por- 
tion would  go  over;    against  the  dear,  intention,  that 
Lord  Tankermlle  should  not  take,  while  any  issue  of 
his  brother  remained. 


1811. 


BsKMinrr 
The  Earl  of 

IVkNKBBr 
VILLtJ 


The  authorities  upon  this  subject  are  uniform:  Doe 
on  the  demise  of  Cock  v.  Cooper  (83).    Doe  on  the  de- 
mise of  Blandford  v.  AppUn  (84),  Doe  on  the  demise 
of  Candler  v.  Sn^h  (85),   Pierson  v.  Fickers  (86),   noU 
withstanding  the  addition  of  the  words,  **  whether  sons 
'^  ^  or  daughters.**    In  Doe  on  the  demise  of  Strong  ▼• 
Goffifil)  there  are  no  words  pointing  to  an  indefinite' 
ftiluiie   of  issue;    the  word   *' issue**   being  considered 
equivalent  to  children;    and   the  limitation  over  upon 
the  specific  event  of  the  death  of  those  children  under 
the  age  of  twenty-one.     The  clear  result  is,  that,  as 
the  Plaintiff^  would   have  been   tenant   in  tail   of   the 
land,  he  is  absolutely  entitled   to  it   in  the  shap^  of 
nxmey* 


[  •  174  ] 


With  regard  to  the   other    question,    in  Broome  ▼• 
lfoiici:(88)   the  Lord  Chancellor  held   clearly,    that, 

the 
(83)  1  East,  229.  (86)  6  Ea$i,  648. 

.  (jB4)  4  Term  Rep.  82.  (87)  11  Bait,  868. 

(86)  7  Term  Rep.  631.  (88)  Ai;le.  Vol.  X,  697, 
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the  contract  .being  at  an  end,  the  parties  remsdned  to 
Staiu  quo.  The  contract  is  rescinded  by  the  directioB, 
that  it  shall  not  be  Carried  into  execution.  It  camiot 
therefore  have  effect  as  a  revocation,  or  for  any  otii^ 
purpose. 

Sir  SamHel  Bomtty,  Mr.  Hart,  and  Mr.  Winikrop, 
for  the  Defendants. 
The  authority  of  Doe  ▼.  Goff  bears  stro<igly  against 
the  former  dedsbns  by  Lord  Kenyon:  the  cases 
having  a  close  resemblance;  and  Lord  EUenborough 
recapitulates,  and  answersi  Lord  Kenyorin  reasonmg, 
which  is  now  adopted  for  the  Phdntiff,  as  to  cross- 
remainders,  &c.  A  principal  circumstance^  on  whidi 
die  judgment  proceeds,  the  necessity  of  striking  out 
the  words  **  as  tenants  in  common,  and  not  as  joint 
''  tenants,''  occurs  in  this  instance.  The  estate  is  de- 
vised expressly  for  life,  and  without  impeachment  of 
waste;  shewing,  that  the  devisor  knew  the  incidents  to 
^  that  estate.;  and  clearly  intended  to  give  no  greater 
interest. 

. .  Supposing  the  Ilaintiff  would  have  taken  an  estate 
t^il,  the  effect  of  the  contract  was  an  equitable  revoca^ 
tion;  as  in  the  late  case  of  Fawser  v.  Jeffrey  (89).  It 
is  not  material  even,  that  the  act  should  be  done  with 
the  intep^on  to  revoke :  nor  whether  he  had  a  titfe,  or 
nqt;  which  was  not  in  his  contemplation.  The  con- 
tract to  sell  therefore  being  clearly  in  Equity  a  revoca* 
tion  of  the  devise,  what  is  there  to  republish  it?  Broome 
v.Monck  has  no  application.  It  turned  out,  that  there 
was  no  title.  The  devisor  therefore  had  not  in  Equity 
the  estate  be  supposed  himself  to  have ;  and,  though  the 
devisee  was  desirous  of  taking  it,  such  as  it  was,  the 
X^d  Chancellor  considered  the  devisor  as  meaning  to 
devise  thftt  estate,  only  if  a  good  title  could  be  made. 

•    The 
(80)  Ante,  Vol.  XVI,  510. 
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^e  toiitniet  ceuld  not  at  the  devisor's  jdeath  be  carrM 
iMa  execQtfon*  In  Ihis  case,  on  the  eontrary,  the  coa- 
triM^j  being  valid  at  the  devisor's  deaths  could  not  by 
^ttqr  jBubseqttent  act  of  any  person  be  annulled* 


1811. 


Bennett 

V. 

The  Eatl  6{ 
Tankbr- 

V^L|U*. 


Sir  Arthur  Piggoti,  in  Reply. 
The  Court  of  Kill's  'Bench  distinguish  the  case  of 
Doe  Tp  G(j^  from  those,  Whidi  pireceded  it;  the  last 
of  which^  Pieramy*  Fickers,  was  also  decided  by  Lord 
EUenboTough;  and^  attending  to  the  terma  of  the  devise, 
Aey  are  clearly  distinguished :  the  Mmitation  over  being, 
liot  upon  a  general  failute  of  issue,  but  upon  the 
fiulure  of  children  by  death  under  the  age  of  twenty-  - 
^nae.  Had  the  Hmitation  been  upon  the  former  event, 
Ae  whole  of  the  judgment  shews,  that  the  rule  of  con- 
^struction,  which  prevailed  in  the  former  cases,  would  [  •  176  ] 
have  been  adopted. 

The  other  question  is  entirely  new.  There  is  no  in- 
stance of  rabing  such  an  Equity  as  that  claimed  by 
liord  TcuikerviUe;  and,  as  no  precedent  can  be  produced, 
neither  can  any  foundation  be  alleged,  for  it.  As  there 
is  no  specific  legatee  of  the  money  to  be  paid  for  this 
purchase,  for  whom  is  this  claim  to  be  maintained,  the 
heir  at  law,  or  the  general  residuary  legatee  and  per- 
sonal  representative,  mere  volunteers,  between  whom 
there  is  no  Equity  ?  Can  such  a  general  legatee  insist, 
ihat  there  is  a  revocation  for  his  benefit  of  the  legal 
devise;  and  that  he  is  entitled  either  to  the  land,  or  the 
nupney,  for  which  Lord  Tankerville  had  contracted  tof 
sell  that  land?  What  constitutes  the  revocation?  Not 
tljie  vpete  intention  to  dispose  of  the  land.  That  is 
equally  apparent,  where  by  a  failure,  of  title  the  con- 
ttwfst  cannot  have  effect.  The  principle  of  this  sort 
of  revocation  is,  that  the  title  is  altered :  the  laiid  iai 
alienated ;  and  in  Equity  disposed  of  to  another  person, 
^  whm  the  devisee  is  convei?ted  into  a  trustee*    Until 

the 


17(J 


CASES  IN  CHANCERY, 


1811. 


Bennett 

V. 

The  Earl  of 
Tankbr- 

VILLB. 


[  ♦  177  ] 


the  consideration  has  been  paid,    no  -right,    that  ca:ii 
have  effect  in  this  Court,  is  acquired  by  the  contract. 
Suppose  the  contract  to  be  with  a  beggarj  who  cannot 
pay,  that  the  attempt  to  enforce  it  would  merely  wimi|b 
other  property,    could  the    person,    who    would    have 
taken  the  money,  say,'  though  *  no  fruit  was  produced 
from  the  contract,  or  he  had  been  compelled  to  restoi:e 
it,  he  has  a  right  to  the  estate,   remaining  thus  unaf- 
fected ?    It  is  singular,  that  such  an  Equity  should  neve^ 
before  have  occtured.    In  Brome  v.  Monck {90)  it  was 
held,    that,    the  title    proving    defective,    the    devisee 
*  could  have  neither  that  estate,  such  as  it  was,  nor  any 
other  land,  to  be  purchased,  nor  the  money,  thus  acci- 
dentally saved  to  the  personal  estate;  and  the  effect  of 
the  extrajudicial  dicta,  thrown  out  in  the  case  of  Whit' 
taker  v.  Whittaker,  is  most  carefully  guarded  against  by 
the  Lord  Chancellor. 


F€b.  1th. 


The  Master  of  the  Rolls. 
With  regard  to  the  question,  what  interest  Greneral 
Bennett  took  in  the  estates,  devised  by  the  Will  of  Lord 
TankervUlef    upon   the    authority  of  the    cases   citedy 
from  some  of  which  it  is  impossible  to  distinguish  thisj 
my  opinion  is,    that  General  Bennett    took    an    estate 
tail.   .The  Court  of  King's  Bench  declared,   that  none 
of  the  former  cases  were  broken  in  upon  by  their  de-^ 
cision  in  the  case  of  Doe  on  the  demise  of  Strong  v. 
Goff  {91).     It  is  indeed  evidently  distinguishable  from 
them  and  from  the  present  case.    There  was  not  in  that 
instance  any  indication  of  an  intention,   that  the  estate^ 
should  not  go  over  until  after  an  indefinite  failure  of 
issue.    It  was  to  go  over,  if  the  children  should  not  attain 
the  age  of  twenty-one.     Lord  EUenborough  says  (92)' 
**  Whom  does  he  mean  by  *  such  issue,*  but  the  persons 

"to* 


(90)  Ante,  Vol.  X,  6D7. 

<9i)  11  East,  em. 


(92)  11  Ea$t,  672. 
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to  wliom  lie  had  before  referred  by  the  description  1811. 

of  *  the  heirs  of  his  daughter  s  body ; '  and  when  he  is 


''  contemplating  the  possibihty  that  he,    she,   or  they,  ^^ 

^' may  depart  this  life  before  twenty-one,  to  whom  can     TheEnrlof 
"  he  be  referring  but    the  immediate  children  of  his      Tankbr- 
^*  daughter  ?"    In  the  present  case  •  the  words  are,  in      r  #  1 70  i 
one  clause  **  in  case  of  his  decease  without  issue  of  his     '  ^ 

<^body:"  in  another,  ''if.  he  shall  happen  to  die  under 
''  that  age  or  without  issue."    Thb  cannot  possibly  mean    Necessary 
any  thing  but  an  indefinite  failure  of  issue ;  and  the  in-^  construction 
tention  of  preferring  all  the  issue  of  the  first  taker  to  ®^  *  Devise 
the  remainder-man  cannot  be  effectuated  in  any  qther  ^^^  T"" 
way  than  by  giving  an  estate  tail  (93 ).  .  .   , 

finite  failare 
of  issue;  and  the  intention  of  preferring  all  the  issue  to  the  remainder- 
man cannot  be  effectuated  in  any  other  way  than  by  an  estate  tail* 

As  to  the  question,  whether  General  Bennett  is  entitled 

to  an  account  of  the  produce  of  such  of  the  estates 

devbed  as  were  included  in  the  contract  with  Semple^ 

it  depends  upon  the  point,  whether  the  Will  was  revoked 

as  to  the  land,  comprised  in  that  contract.     It  is  per* 

fectly  settled,  that  a  binding  and  valid  contract  for  the    A.  binding 

sole  of  lands  devised,  is  in  Equity  as  much  a  revocation  *"^  ^"'^^  ^"' 

as  a  conveyance  of  the  land  would  be  at  law.    There  ^^^^  ^^^  *^ 

does  not  seem  to  be  the  least  reason  to  doubt,  that  this    .    .     ... 

_,       devised  is  in  » 
*wa8  at-  the  beginning  a  binding  and  valid  contract.    The  ^^^u^ 

authority  of  the  agent  is  not  disputed.     The  contract  mueh  a  revo- 

appears  in  writing ;  if  that  is  required  by  the  American  cation  as  a 

law :  a  copy  of  it  being  referred  to,  as  inclosed  in  one  conveyance 

of  the  letters.     It  is  not  alleged,  that  Lord  Tankerville  would  be  at 

liad  not  a  title*    The  contract  is  therefore  one,   that  ^^^* 

xnight  have  been  enforced  by  or  against  him ;  and  there 

is  not  the  least  intimation  in  the  correspondence,  that 

the  defence,  or  the  decision,  of  the  cause,  instituted  by 

SemplCf 

(03)  See  the  notes,  ante,  Vol.  I,  286, 
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Semple,  proceeded  upon  any  doubt  as  to  the  ▼aUditj  of 
the  contract.  It  s^ms,  or  is  stated  by  Haw,  the  agent, 
that  Semple^s  representatives  would  have  been  glad  t6 
have  obtained  the  land:  but  he  *  thinks,  they  coul4 
not  succeed  for  two  reasons  $  First,  that  Semple  had 
never  complied  with  the  terms,  except  by  paying  the 
first  instalment :  Secondly,  that  his  representatives  were 
not  even  then  able  to  make  a  tender  of  the  remaining 
part  of  the  purchase-money.  Of  course  they  could  not 
have  a 'conveyance,  but  were  entitled  to  have  returned 
that  part  gf  the  money,  which  had  been  paid ;  and  that 
U  all,  that  was  decreed. 


Whether  the 
abandonment 
of  a  contract 
for  sale  of 
devised  estates 
fn  the  devisor's 
life  would  set 
up  the  Will 
again  withoot 
repnblicatioD^ 


The  question  must  i^qw  be  decided,  as  if  it  had 
arisen  the  day  after  Lord  TankervUle'a  de^th.  If  at  that 
perio4  the  Will  stood  revoked  with  regard  to  these  lands 
by  bis  death,  how  by  any  subseq^uent  event  can  that 
devise  again  become  operative  and  efifectual?  Even  if 
the  contract  had  been  abandoned  in  the  testator's  life^ 
I  very  much  doubt,  whether  that  woi|ld  haye  set  up  the 
Will  again  without  a  republicatbn :  but,  being  revoked^ 
at  the  time  of  his  deathj  by  a  valid,  subsisting  contract^ 
it  is  immaterial  to  the  devisee,  what  becomes  of  the  land, 
his  only  title  being  gone  by  the  revocation  of  the  devise^ 
The  subsequent  transaction  might  raise  a  qu^tion  be« 
tween  the  heir  and  the  personal  representative  of  Lord 
Tankerville:  but  the  devisee  has  no  concern  whatever 
inih  that  question. 

The  present  Ix>rd  Timkervitte  therefore  is  not  boinid 
to  account  for  the  produce  of  any  part  of  the  estat^* 
comprehended  ip  the  contr^t  with  Semple. 
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FOSTER  «,  HODGSQN.  1^1^- 

July2bth,2'7th. 
T^HE  BUI  stated,    that  John  Foster,   late  of  Salby     Demamr 

in  Yorkshire^   formerly  carried  on  the  business  of  upon  the  Sta- 
1^  merchant  at  ScUbjft  in  partnership  with  R$chg,rd  Isles ;  ^^^  ^f  UmiU- 
which  partnership  was  dissolved  in  1800.    In  May,  1800,  ^^^  ^  •  ^™ 
J^asier  took  the  Pluntiffs,  his  two  sons,  into  partnership      ^     th  t 
as  merchants;   which   pf^rtnership   continued  until  the  jegigiid  ^^ 
d^ath  of  the  father  in  }806 ;  and|  before  that  partner-  m^je  for 
ship  was  formed,  Foster,  the  farther,  had  various  dealings  twelve  ye^rs. 
with  Perfect,  SeaUm,  and  Co.j|  bankers;  in  the  course 
of  which  large  sums  were  paid  und  received;  whereby    Whether  the 
an  open  and,  running  account  arose  and  subsisted  be-  allegation,  tha| 
tween  them ;  apd  which  was  never  settled  by  the  Plain-  ^e  parties 

tifi  or  then-  father.  ^«***  •»  ^^^ 

chants,   im- 

The  Bin  fisurther  stated,  that  upon  the  Plaintiff's  going  accounts  are 
into  the  business,  they  assumed  all  the  debts  and  credits  merchants'  ao- 
of  the  business,  previously  carried  on  by  their  father ;  counts  within 
and  thereby  became  entitled  to  an  account  of  all  his  the  Statute  of 
dealings  with  Perfect  and  Co. :  but  it  being  considered  imitations, 
by  the  Plaintiffs  and  th^ir  fathers  that  the  said  accounts.  Qiuere, 
were  nearly  balanced^  the  same  were  not  investigate^ ; 
and  they  never  did  fpr  ^uch  reason  call  on  Perfect  and 
Co.    to  settle  them.    The  Bill  then  aUeged,  that  the 
Flaintiffi  have  lately  discovered,  and  the  fact  is,  that  the 
balance    of  the    said  account  between  the   said  John 
Foster  and  the  late  partnership  house  of  Perfect  aqd 
Co.  was  greatly  in  favour  of  th^  said  John  Foster ;  and 
which  Plaintiffs  are  entitled  to  as  the  surviving  partqetrs 
of  the  said  John  Foster ;  and^^  Perfect  having  djed  ia 
^  1800,  and  his  surviving  partners  having  become  bank-      [  *  181  ] 
rapt  in  1810,  prayed  a  production  of  the  books  of  Per^ 
feet  and  Co.^  and  an  apopunt. 

to 
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To  this  Bill   a  general  demurrer  was  put  in  by  the 
executors  of  Perfect. 

Sir  Samuel  Romilly,  Mr.  Hart,  and  'NLt.  Barber,  in 
support  of  the  demiurer. 
A  notion  has  prevailed,    that  by  the  effect  of  the 
exception  in  the  Statute  of  Limitations,    there  is  no 
limitation  to  a  suit  upon  merchants*  accounts :  but  the 
meaning  of  that  exception  is  only,  that,  if  the  last  itetik' 
of  the  account  is  within  six  years,  that  preserves  all  the 
preceding  items  of  debt  and  credit  firom  the  operation 
of  the  Statute ;   not  that  an  account,  which  has  been 
closed  above    six  years  without  any  demand  upon  it, 
can  be  made  the  subject  of  suit.    That  is  the  result  of 
the  authorities  cited  in  Jones  v.  Pengree  {94).    Why,  if 
that  fact  appears  upon  the  Bill,  may  not  the  Defendant 
avail  himself  of  this  defence  by  demurrer  (95 )  ?    It  ii' 
not  clear  that  these  accounts  between  banker  and  cus- 
tomer can  be  considered  as  merchantis'  accounts.     Upon 
this  subject  of  the  limitation  of  suits  a  Court  of  Elquity 
acts  by  analogy  to  the  Statute :  the  Earl  of  Delarame . 
V.  Broume  (  96 ),    Hercy  v.  Dinwoody  (  97  )• 

Mr.  Richards  and  Mr.  Heald,  for  the  Plaintiffs. 
This  defence  must  be  made,  as  it  always  has  been,  by 
Plea :  Aggas  v.  PickereU  (  98 ).  At  least  your  Lordship 
will  not  decide  upon  demurrer  a  question,  which  has 
been  the  subject  of  conflicting  opinions.  A  mortgagor, 
coming  to  redeem  after  a  great  length  of  time,  shews 

that 


(94)  Ante,  Vol.  VI,  680. 
The  qaestion,  which  was  left 
doabtfttl  in  that  case  and 
Duff  V.  The  Ea»i  India  Cam" 
jpany,  XV,  108,  appears  to 
have  been  determined  in  Bar- 
her  V.  Barber,  XVlll,  286. 


See  the  note,  VI,  582. 

(95)  Ante,  Vol.  IV,  470. 

(96)  3  Pro.  C.  C.  633. 

(97)  4  Bro.C.  C. 257,  ante. 
Vol.  II,  87.  See  the  note, 
p.  15,  to  Jomes  v.  TWfem'Ih. 

(98)  3i4M.225. 
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Ait'iie  has  no  right  in  equity ;  and  the  Court,  finding 
die  mortgagee  treated  as  the  owner  for  twenty  years/ 
Befitses  to  interpose,  not  with  reference  to  the  Statute  of 
Kmitations,    but  presuming  a  release  of  the  equity  of 
redemption ;  considering  it  in  that  and  other  instances 
of  parties  sleeping  upon    their    rights  as  against  the 
policy  of  justice  to  permit  another  to  be  called  upon  at 
any  distance  of  time.     All    cases  of  that  description 
depend  upon  a  general  principle  of  public  policy,  wholly 
^ssimilar  from  that  of  the  Statute  of  Limitations;  which, 
barring  the  remedy,   does  not  destroy  the  debt.     An 
executor,  if  the  debt  is  really  due,  is  not  bound  to  plead 
the  Statute,  or  guilty  of  a  devastavit  by  neglecting  it« 
Admitting  therefore,    that   these  accounts  were  closed 
twelve  years  ago,  the  executor  is  bound  here,  as  he  would 
be  at  law,  to  pay  the  balance.     The  protection,  given  by 
the  Statute,  depends  upon  the  fact  alleged  in  pursuance 
of  it,  that  no  undertaking  has  been  given  within  the  titne 
limited ;  and  therefore  can  be  obtained  only  by  pleading. 
There  is  not  a  single  instance  of  defence  upon  this  Sta- 
tute, or  the  Statute  of  Frauds,  by  way  of  demurrer. 


1812, 


Foster 

V, 
flODGS0H4 


T%e  Lord  Chancellor. 
This  BiB  has  no  allegation,  that  the  foundation  of  thd 
suit  is  accounts  relative  to  merchandise  between  mer-^ 
^  chant  and  merchant,  unless  it  is  considered  as  alleging 
ibat  by  implication  from  the  statement  of  the  character, 
io  which  the  Plaintiffs  stood,  and  the  business  they 
carried  on  as  merchants.  Lord  Kenyan  thought,  such 
fm  implication  might  be  made;  and  in  Scudamore^v. 
White  ( 99  )  it  is  stated  generally,  that  the  Statute  of  Limi- 
tations is  no  plea  in  bar  to  an  open  account :  but  Lord 
Talbot  held,  that  an  open,  mutual  account  was  within 
the  Statute,  unless  there  was  some  item  of  charge  and 
debit  within  six  years  before  the  Bill ;  over-ruling  that 

case  in  Vernon. 

The 


[  •183] 


(99)  1  Vem.  474. 
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iSldj 


Poster 

V, 

Hodgson. 


The  altegation  of  the  Brll>  that,^  it  b(»(tg[  conttdered  by 
the  Plauitifis  and  their  father  that  the  said  accotftits  wer^ 
neatly  balanced,  the  same  were  not  iinredtigated,  naA 
they  never  called  on  Perfect  aiid  Co;  to  adtle  thiein,  i# 
extremely  material;  the  eflfect  beitig  anr  srermenti  that 
nothing  passed  between  these  parties  since  IdOO.  Tfo 
ftill  therefore  represents  this  case :  thiit  the'  demand,  ttii 
which  the  Plaintiffs  became  entitled  through  tfa^  partnBf^ 
ship,  arose  in  1800;  that  the  debtor  died  in  that  jetttf 
and  that  no  transaction  of  demand,  and-  therefore  in  all' 
probability  of  promise  to  payi  coidd  havtf  passed  in  that* 
interval ;  and  hi  1813  this  Bill  is  filed  fbi"  an  account  of 
the  assets  upon  this  ground;  that  during  twelve  years 
the  party  upon  the  notion  that  nothing  was  due  did 
not  investigate  his  own  account,  never  made  any  De- 
mand: that  lio  treaty^  no  corresfK>ndence,  took  placed 
in  shorti  not  thinkfaig  it  worth  investigation,  he  Sd 
nothing. 


[•184] 


1^ his  view  of  the  case  goes  &r  towards  disposing  c^ 
much  of  the  argument,  whether  it  should  be  brought 
*  forward  by  demurrer,  or  by  plea.  Previously  to  the 
case  of  Beciford  v.  Close  (WO),  at  the  Cockpit,  before 
"Lord  Kenyan,  the  universal  opinion  was,  that  it  must 
be  by  plea:  but  the  reason,  given  by  Lord  Hard' 
iricke  ( 1 ),  that  the  Plaintiff  may  amend  his  Bill,  would 
destroy  all  demurrers.  I  was  present,  and,  I  believe. 
Counsel  in  the  cause  of  Beckford  v.  Close;  and  I  am 
sure,  that  Lord  Kenyan  upon  the  doctrine  he  dien  held 
iiionght,  that  advantage  might  be  taken  of  a  case  of  thU 
sort  by  demurrer ;  asking,  if  a  Plaintiff  states  upon  his 
Bill  a  case,  on  which  the  Defendant  may  insist  that  did 
remedy  shall  be  taken  away,  why  may  he  not  do  so  by 
demurrer?     The  rule  as  to  the  redemption  of  mort^ 

gagea 


(too)  Cited   3  Bro.  C.  C. 
644.    Ante,  Vol.  IV,  476. 


(1)  3  Ath.  226. 
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gages  in  Courts  of  Equity (2)  proceeds  eithcfr  dpon  the         1812. 
Stetute,  or  by  analogy  to  it ;  and,  as  the  limitation  of  aii       v^^"^ a 
ejectment  does  not  hold  in  aill  the  cases  of  exception;  ^ 

iftfimcy,    coverture,   or    absehce  beyond  sea,   generally     IidDoso)r« 
brought  forward  by  the  replication,  so  according  to  the    t^^tnii  of  the 
rule,   derived   from  that  analogy,    by  which  Courts  ot  ^^"^^7  of  ^^ 
Equity  have  bound  themselves,  it  does  not  follow  from   ^^^  ®°  ®"" 
iiainteltapted  possession  for  twenty  years  that  there  may  g..  :J^    . 
not  be  a  redemption  itk  this  Court :  but  the  Court  held,  aaaloiey  to  it 
diat  the  analogy  to  the  rule  in  a  Court  of  Law  did  not    Cases  of  ex- 
faind  them  to  the  very  form  of  proceeding  there  i   and  ception,  infan- 
therefore  the  Plaintiff  in  Equity  should  state  upon  his  Bill  cy,  &c.,  as  in 
the  dreumstaiices,  taking  his  case  out  of  the  rule  as  to  Ejectment,  to 
twenty  years;  and,  if  he  did  not,  that  a  Court  of  Equity  ^®  *^^*  '^ 
ought  not  under  the  supposition  that  he  could  do  so  to 
kai^aas  the  other  party ;  and  that  there  is  less  inconvenience     • 
io  requiring  the  Plaintiff  to  put  his  case  of  exception  upon 
(be  record  in  the  first  instance,  than  in  permitting  him 
to  go  on  to  establish  it  at  a  great  expense.    I  cannot 
recollect  any  thing,  upon  that  oeeaaion,  wiivranting  the 
^  opadusion,  that  Lord  Kenyan  decided  that  case  upoit      [  *  IB&  ]. 
%  principle,  that  will  not  apply  to  this.    It  is  tnie,  at  The  StatQieof 
\^w  you  cannot  give  the  Statute  in  evidence ;   nor,  i£  LimHationsnat 
the  Plaintiff  states  a  promise  above  six  years  old,  doil  S^^^^  P^  ^^^ 
know  that   could    demur:    but    if    that   case    at    ^^ih^Aw^lT 
Cockpit  has  established  a  practice,  that  would  let  im^^Jj  ^k^^ 
demorrer,  I  do   not  know  that  it  would  be  very  mist  ^y  demur^r^ 
^hievous.  Qmert. 

This  case  howeyer  has  two  grounds,  on  which  ther 
Demurrer  may  be  supported:  1st,  the  Plaintiff  states 
fairly  upon  the  Bill,  that  no  transaction  has  passed  since 
1800;  2dly,  attending  to  Bridges  v.  MUcheU{3),  a  very 
important  case,  that  this  Court,   following  the  law  by 

analogy 

(^  Bamm  V.  ^or^tn,  post,  XVII,  99,  and  the  refer^ 
M7.  •  Coap^  189.    Ante,  Vol.     ences. 

(3)  Bnnb.  224.     GM.  217* 
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analogy  to  the  Statute,  does  not  adopt  it  in  all  cases* 
If  there  has  been  that,  delay,  or  forbearance,  that  makes 
it,  not  illegal,  but  inequitable,  to  demand  payment,  this 
Court  will  tell  the  Plaintiff,  that  the  law,  to  which  be 
is  entitled,  b  not  that,  which  is  administered  here:  he 
may  bring  hb  action. 


Conflicting 
opinions  for* 
merlyon  the 
exception .  in 
the  SUtate 
bt  limitations 
as  to  mer- 
ch'aiits'  ac- 
counts, whe- 
ther barred, 
if  no  item 
within  six 
years  (as 
now  decided ; 

far,  ante.  Vol. 
XVIU,  286 ) 
or  excepted 
generally. 


There  is  another  ground,  also  deserving  consideration. 
The  doctrine  upon  the  question,  whether  the  same  law, 
that  applies  to  open  accounts,  applies  to  merchants* 
accounts,  is  not  to  be  reconciled.  Lord  Hardwicke 
on  the  9th  o{  July^  1737,  as  I  find  by  a  note  of  a  very 
experienced  practitioner  in  this  Court,  said,  that  the  ex- 
ception as  to  merchants' accounts  is  not  to  be  confined 
to  open  accounts  merely;  for  between  common  persons, 
as  long  as  the  account  is  continued,  the  Statute  does  not 
bar;  the  exception  must  therefore  mean  something 
more ;  and  the  note  adds,  that  Lord  Hardwicke  seemed 
to  think,  that  between  merchants  an  open  account  would 
do,  though  there  had  been  no  dealing  within  six  years. 
*In  Catling  v.  Skoulding{4f)  Lord  Kenyan  seems  of  the 
same  opinion;  stating,  that,  where  there  is  no  item  of 
account  within  six  years,  before  the  action  brought, 
the  Plaintiff*  will  be  precluded,  unless  he  can  bring  bis 
case  witljiin  the  exception  in  the  Statute  concerning 
merchants'  accounts;  and  that  he  must  do  by  his  re- 
plication. In  Welford  v.  Liddel{5}  however.  Lord 
Hardwicke  certainly  appears  not  to  have  that  opinion: 
holding,  that  a  merchant's  account  will  be  barred,  if 
there  is  no  item  within  six  years ;  and  the  same  doctrine 
is  to  be  found  in  several  other  cases  (6  }• 

I  think,  however,  that  upon  the  statement  of  this  Bill 
there  can  be  no  relief,  whether  this  is  to  be  taken  as  an 

open 

(4)  6  Term  Rep.  189;  soc^  (6)  Ante,  Barber  v.  JBWr* 
iiW-  her,  Vol.  XVIII,  286;   ^ee 

(6)  2  Ves.  400.  the  note,  VI,  682.' 
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open  or  a  iiierchant*s  account^  and  whether  the  doctrine  1812. 

upon  the  Statute  is  to  be  applied  to  the  one  only,  or  to       p^C!^n 
both. 


V. 

Hodgson. 


The  Demurrer  was  allowed ;  and  leave  to  amend  was 
refused. 


[  187  ] 

1812. 

The  attorney  GENERAL  v.  The  COOPERS'      July  13iA, 

COMPANY.  14*A,  15/*, 

leth,  SOih. 
^HIS  Information  stated  the  foundation  of  a  Charity    Decree  on 
School  at  Egham  in   1708  by  the  Will  of  Henry  Informatioo, 
Strode;    directing  a  School-holse  to  hp  built  upon  a  correcting  de- 
piece  of  ground  pointed  out,  and,  if  that  should  not  be  ^"  J?°'    *?*? 
■«     ,  i_     1  :.     .  .  .     1  .,    the  Will  of  the 

conyeyed,  then  upon  such  other  ground  withm  the  parish  r      ^       f 

as  his  executors  could  purchase  for  the  building  thereof,  Charity-school 
fur  the  teaching  and  edifying  the  poor  children  of  Egham  bj  separating 
gratis;    and,  after  the  School-house  shall  be  built,  the  the  school 
residue  of   the  fund  of  6000/.    to  be  laid    out  upon  from  the  mas- 
estates,  and  part  of  the  produce  to  be  for  the  maintain-  ^''*  house, 
ing  the  School  and  a  School-master ;  and  the  residue  to  ^"^'"fi^  foreign 

be  laid  out  in  building  alms-houses  on  the  said  piece  of  f  j    ' .     ., 

**  .  *  to  deprive  thd 

ground.      A  Decree   was  pronounced  in   1708  for  the  ^^^^  children 

regulation  of  the  Charity;  and  another  Decree  in  1753  of  the  master's 

declared,  that  the  objects  to  be  placed  in  the  alms-houses  attention,  &c. ; 

ought  to  be  poor  persons  of  the  parish  of  Egham,  to  be  and  applying 

nominated  by  the  Coopers'  Company;  who  were  appointed  *^o  surplus  re- 

the  trustees  and  visitors ;  and  vacancies  to  be  filled  up  ^®°"®  beyond 

by  their  nomination  from  time  to  tune.  ^^   "^^^ 

*'  nance  of  the 

existiug  ob- 
Tbe  Information  farther  stated,  that  the  whole  lower  jects,  arisen 

part  of    the    house  was    originally  the    School-room :  since  the  foan- 

but  der's  death, 
cy  pra,  to  the 
same  uses ;  comprebendiog  every  object,  the  poor  children,  the  mas- 
ter's salary,  and  the  alms-people. 

Voi;.  XIX.  M 
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IQU.         but  in  the  late  Master's  time  at  his  request  part  w»s 

^^^  divided  off  in  1785 ;  which  was  not  complained  of  from 

Attorney-    ^^^  ignorance  of  the  church- wardens,    &c. ;    that  the 

•Obnbral      present  Master,  a  clergyman,  by  permission  of  the  Com- 

rru  *  P^"^y  removed  the  School;  buildbg  a  new  School-room 

CooPBRs'      ^^  some  distance;  and  converted  the  whole  house  into 

Company,     a  dwelling-house  for  himself;    that  he  does  not  teach 

[  ^  188  ]     personally ;  and  has  declared  his  intention  to  discontinue 

it;  employing  an  usher,  who  is  not  a  proper  person; 

that  one  of  the  poor  men's  alms-houses,  which  were  coa-« 

tiguous  to  the  house,  was  contracted  for  the  purpose  of 

making  a  passage  for  the  boys;  that  the  house,  having 

been  converted  at  a  considerable  expence  from  its  original 

purpose,  was  made  not  fit  for  the  residence  of  tbe  Master 

of  such  a  School ;  that  flie  increase  of  the  fund  ought  to 

be  i^pplied  for  the  benefit  of  the  Charity,  &c. 

The  Information  prayed  directions  for  reforming  and 
regulating  the  Charity ;  restoring  the  School,  the  removal 
of  the  Master,  if  necessary ;  or  such  alterations  as  may 
be  caloulftted  for  the  benefit  of  tbe  Charity,  and  pro* 
viding  a  proper  School,  &c. 

The  Answer  excused  tbe  alterations,  which  had  been 
made;  alleging,  that  tbe  bouse  was  overflowed,  &c.; 
that  all  the  alterations  were  made  at  the  Master's  ex« 
pence ;  and  tbe  new  School  was  built  out  of  tbe  in- 
ereased  fund  on  an  adjoining  pieee  of  grounds  given  by 
tbe  Master. 

Sir  Samuel  Romilfy,  Mr.  Leaeh,  and  Mr.  Home,  in 
support  of  the  Information. 


Mr.HicAdmir  and  MuWetherett,  for  the  Defendant 
the  Coopers*  Company,  Mr.  Hart  and  Mr.  Johnson  for 
tbe  Masteri  referred  to  the  Schools  of  Eton/ Westminster, 
and  Harrow,  as  originally  m^re  eleemosynary  establiab- 
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ments,    attaining  their  present  eminence  by  permitting         1812. 
the  Masters  to  take  other  Scholars  for  their  emolument;  ^t^T^ 

•and  in  the  late  case  of  The  Aiiomef/ General  v.  Lord  Attorney- 

Clarendon {7 )  the  Master  of  the  Rolls {8)  refused  to  Oenbral 
reduce  Harrow  School  to  its  original  state.    .  ^' 


COOPBRS* 
COMPANT. 


The  Lord  Chancellor.  L     *°^  J 

The  late  Act  of  Parliament  (9)  has  provided  a  much    ^\^^^' ^ 
less  expensive  mode  of  application  in  charity  cases^  by  Qj,||,.:#|g-  Uy 
petition,  on  which  the  proper  inquiries  may  be  directed.  Petition  under 
The  object  of  this  foundation  is  clearly  defined  to  be  a  Stat  62  Geo» 
school  for  the  education  of  poor  children  of  the  parish  III,  o.  101. 
6(  Egham  gratis,  to  be  devotedi  and  the  school-master 
to  devote  himself,  to  that  object     The  Decree  has  with 
great  propriety  reserved  farther    directions  with  refer- 
ence to  the  surplus.   Where  the  fund,  being  actually  ei;-    Charitable 
hausted  by  the  purpose,  declared  at  the  time,  is  after-  fond  exhausted 
wiemls  increased  by  the  improved  annual  produce,  the  ^J  ^^  declar- 
Court  always  reserves  the  determination,  how  that  is  to  ®^  object  of 

be  applied.     The  Will  in  general  containiui;  no  direction         .  ' 

'^'^  ®  rn         *  subsequent 

as  to  the  disposition  of  a  surplus  thus  created,  the  Court  jq^pIos   from 

holds  that  the  testator,  who  gave  the  whole  value  of  the  the  improved 
ftind,  such  as  it  was  at  the  time,  to  a  charitable  purpose,  annual  value, 
has  devested  all  claims  of  his  representatives ;  and  the  applied  cy  pre$ 
Court  reserves  to  itself  the  disposition  of  such  a  surplus  "^  ^®  Court; 
with  the  view  of  taking  care,  that  it  shall  be  appUed  ^       tliatnew 
under  the  control  of  the  Court  as  nearly  as  possible  to  ^      ,.^  ^ 
the  uses  and  purposes,  to  which  the  testator  meant  his  tions. 
property  to  be  subservient  (10):  and  for  another  reason 

also; 

(7)  Ante,  Vol.  XVII,  491.         (10)  Upon  the  doctrine  of 

Attorn^  General  v.  Hartley ,  Cy  pres,  as  applied  to  Chari- 

^/ic.  4r  fValk,  35*3.  ties,  see  Moggridge  v.  Thack" 

(9)  Sir  Willittm  Grant.  well,  3  Bro.  C.  C.  517.  Ante, 

(9)  Sutute  52  Geo.  Ill,  Vol.  I,  464,    and  the  note, 

•.lOL  469.    VII,  9«. 
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[  ♦190  ] 


also;'  tfafTt  with  regard  to  this  surplus  a  question  may 
arise  between  the  school  and  the  alms-people.  It  is 
impossible  not  to  admit,  that  some  increase  of  salary  is 
•necessary  now  beyond  the  sum  of  40/.,  which  was  con- 
sidered necessary  in  1708:  but,  having  due  regard  to 
that,  the  Court  and  the  trustees  must  recollect,  that 
they  have  not  the  power  to  augment  the  benefits  of  one 
part  of  the  Institution  without  simiLir  attention  to  the 
other  objects.  The  consequence  is,  that,  if  there  is 
to  be  'an  increase  for  the  one,  there  must  be  a  co* 
temporaneous  increase  for  the  other ;  not  by  increasing 
the  number  of  persons,  until  due  care  is  taken  for  the 
maintenance  of  those  already  established  ;  and,  when 
that  is  secured,  the  number  of  the  objects  may  be  in- 
creased (II). 


This  case  produces  none  of  those  difficulties,  that 
have  very  much  embarrassed  the  Court  upon  school- 
charities;  as  this  is  upon  the  evidence  indisputable; 
that  in  the  origin  of  this  Charity,  as  it  was  understood 
to  be  created  by  the  testator,  and  as  it  has  been  admi- 
nistered under  the  Decree  operating  upon  his  Will,  it  is 
a  charity,  providing  a  school,  not  a  grammar  school,  for 
the  benefit  of  the  poor  children  of  the  parish  of  Egham, 
to  be  educated  gratis.  Accordingly  the  subjects  of  in- 
struction seem  to  have  been  the  elements  of  readings 
writing,  and  arithmetic ;  and  in  a  degree  that  habit  has. 
been  introduced  into  this  School,  which  formerly  pre-, 
vailed  in  most  free  and  grammar  schools  within  my  know- 
ledge, that  attention  has  been  given  to  the  religious 
education  of  the  children;  which  is  perhaps  the  best^ 
part  of  education ;  and  I  observe  with  regret  a  relax- 
ation in  the  duty  of  catechising  and  reading  Prayers  to 
the  children :  a  practice,  I  am  sorry  to  say,  not  so  uni- 
versal, now,  as  it  was  formerly  the  regular  habit  of  these 

schools. 

The 

(11)  Attorney  Geturai  v.  Ante,  Vol.  II,  1,  and  die- 
Tonna,   4  Bro.  C,  C.    103.     lote,  page  9. 
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i  The  late  master  appears  to  have  at  length  taken 
private  pupils.  In  the  adminbtration  of  this  charity  it 
was  all  along  understood,  that  there  was  no  objection, 
and  there  can  be  no  reasonable  objection,  to  the  em- 
ployment of  an  usher.  If  a  clergyman  was  to  be  die 
master,  writing  and  arithmetic,  as  well  as  reading,  form- 
ing a  part  of  the  instruction,  it  was  very  difficult  with- 
out employing  an  usher  to  carry  on  the  objects  of  the 
establishment.  I  do  not  enter  into  the  consideration, 
kow  far  private  pupils  may  tend  to  break  in  upon  the 
utility  of  a  charity,  having  this  sole  object,  the  educa- 
tion of  the  poor  children  of  the  parish  of  Egham  gratis ; 
and  whether  with  reference  to  that  object  the  master 
may  be  permitted  to  take  private  pupils :  but  he  must 
consider  himself  devoted  to  that  object;  and  anything, 
inconsbtent  with  the  due  execution  of  that  duty  to  the 
utmost  extent  in  which  its  execution  can  be  made  useful 
to  the  poor  children,  who  are  to  be  educated  gratis^ 
IB  what  this  Court  will  not  permit  to  be  carried  on  in 
that  School. 


1812. 


Tiie 

Attorn BT 
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o. 
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COOPBRS* 

Company. 


'   It  follows  of  course,  that,  if  the  object  of  the  De- 
fendants in  the  alterations  made  in  the  School  was,  that 
the  school-house   should  become   a  school  for    private 
pupils,    and   that  building  at  the  end    should    be   the 
l^hool  fur   the  poor  children,   and    both  those  objects 
should  be  carried  on  without  as  much  personal  atten- 
tion to  the  poor  children,    as  if  the   master  was   con- 
stantly present  during  school-hours,  tliey  have  misunder- 
stood thb  testator;  as,  though  it  appears  to  me,  that 
the  master  may  employ  an  usher,  and  thb  Court,  con- 
struing the  Will,  may  in  the  event  of  a  .surplus  go  the 
length  of  assisting  that,  yet,  if  a  person  of  the  highest 
tfitents  takes  the  situation  of  master  of  this  school,  he 
Bmst  recollect,  that  it  imposes,  on  him  the  duty,  whatever 
^else  he  may  attend  to,  of  giving  as  much  attention  to 
ihe  gratuitous .  education  of  the  poor  children,  as  if  he 

had 


[  *  192  ] 


199  CASES  IN  CHANCERY. 

1019;         had  no  other  object*    My  clear  opinion  is  therefore^  that 


rp.  no  one  can  hold  this  situation!  who  will  not  devote  aU 

Attorn  IT  ^^  ^™^  ^"^  his  entire  attention  to  that  purpose;  whe* 

General  ther  he  employs  an  usherj  or  not;  and  it  is  the  duty  of 

JJ*  the  trustees  and  of  this  Court  to  secure  to  the  objects 

CooPBRS'  ^^  ^®  founder  of  this  Charity^  according  to   his  true 

CoMFANT.  Dieaningi  the  full  benefit  he  intended  for  them« 

Failure    of  With  regard  to  that  part  of  the  prayer  of  this  !n- 

duty  from  mis-  formation^  which  relates  to  the  removal  of  the  master ; 
understaodiog  j^  j,  ^qj.  ^^g  habit  of  this  Court  to  remove,  where  there 
no    a  groam    j^^^  ^^^^^^  ^^^  misunderstanding  as  to   the  duty:    but, 

when  that  duty  is  prescribed,  the  master  must  deter* 
mine  either  to  hold  the  situation,  doing  the  duty,  or 
to  discharge  himself. 

The  alterations  in  the  house  clearly  have  proceeded 
on  mistake:  but  I  desire  not  to  be  understood  as  im« 
puting  to  the  Defendants  any  purpose  of  abusing  this 
Charity.  I  understand  the  testator  as  meaning  to  pro-* 
vide,  not  the  establishment  of  a  school  merely,  but  a 
house,  in  which  there  shall  be  a  school,  and  the  matter 
residing.  Considering  it  as  in  the  founder's  view  useful 
to  the  children,  that  the  master  should  reside  in  the 
house,  where  they  were  to  be  educated,  neither  tlie 
master,  the  trustees,  nor  the  Court,  are  at  liberty  to 
judge,  whether  he  duly  estimated  the  degree  of  utilifty 
belonging  to  that  purpose,  and  to  substitute  theit  will 
*  for  his.  Suppose  him  to  not  have  considered  that  as 
an  indispensable  object:  the  fact  is,  that,  the  house 
having  been  actually  devoted  from  the  first  institution 
until  the  death  of  the  late  master  to  the  purpose  of 
teaching  within  its  walls,  repairs  became  necessary; 
[  ^193  ]      •and  I  pass  over  what  happened  in  the  first  instance; 

where  it  was  necessary  to  find  a  temporary  place  in- 
stead of  the  school,  and  the  consideration,  whether  it 
wal  quite  eligible :  they  must  do  the  best  they  can ;  and 

I  am 
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I  am  not  satisfied  upon  the  evidencej  that  a  better  tem» 
porary  place  could  have  been  obtained ;  but  when  the 
repairs   were  completed^  the  boys  ought  to  have  been 
brought  back  to  the  school ;  at  least  the  house  ought  to 
be  kept  m  such  a  state  that  it  might  be  used  for  their 
benefit,   until  some   other  plaoe>  equally  adapted,  had 
been  found,  and  purchased  for  the  use  of  the  Charity ; 
if  that  was  within  the  power  of  the  trustees ;  for  suppose 
before  the   conveyance   of  this    piece    of  ground    the 
master  had  died,  what  was  then  to  become  of  the  boysZ 
Could  this  Court,  or  the  trustees,  bound  to  act  as  ih\» 
Court  would,  permit  all  these  alterations,  destroying  one 
scho<d,  before  another  permanent  school  was  provided 
for  this  permanent  Charity;  if   that  was  within    their 
power  ?    See  then  what  are  now  ihe  circumstances.    A 
piece  of  land  is  conveyed:  whether  such  in  its  nature> 
qoanlity,  and  form,  that  it  can  be  applied  for  the  pur^ 
poses  of'  die  school,    is  a  subject  of  dispute,   and  of 
ralioiial  doubt  upon  the  plans  and  papers  before  mew 
It  is  impossible  to  give  my  sanction  to  what  has  been 
done;  and,  unless  some  plan  can  be  laid  before  me  as 
beneficial  to  the  Charity,  to  which  the  master  is  bound  to 
give  up  the  whole  of  his  time,   as  if  he  had  no  other 
occupation,  and  securing  that  object,  by  an  expenditure, 
chat  t  am  justified  in  making,  not  confined  to  the  benefit 
of  the  master  alone,  but  applying  the  surplus  to  all  the 
objects^    not  being   justified  in  giving   the  master  any 
tiring  without  giving  Something  to  the  alms-people,  or 
increasing  the  school  without  adding  to  their  comforts, 
I  must,  in  the  way  least  embarrassing  and  distressing  to 
Ibe  persons  engaged,  undo  what  has  been  done,  I  be- 
*  heve  without  any  bad  intention,   but  not  in  the  due 
esecotion  of  this  trust* 


leiD. 


The 
ArroRNBy- 

OSN&RAI. 

Tke 

Goopsfttif 
Company* 


[  •  194  ] 


I  forbear  observing  on  some  parti  of  this  case,  not 
iMry  correctly  regarded  as  subjects  of  this  Information ; 
AoDgh,    if  with   respect   to  the   school   it  is  right,   I 

wiU 
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1813.         will  not  say  the   other   subjects  were  improperly  intro- 

^^JX**  duced.     I  very  much  approve  the  conduct  of  the  re- 

Att  rnp        lators  in  not  examining  any  of  the  alms-people;   but, 

•General      administering  a  Charity,  I  cannot  lay  down,  that,  as  they 

V*  do  not  complain,  no  attention  is  to  be  given  to  the  object, 

>p  y      as  it  regards  them.    The  Court  is  not  only  to  attend 

Company.     ^  ^^  actual  complaint,  but  to  see,  whether  there  is  any 

The  Court,  re-  cause  of  complaint.     I  do  not  like  reducing  an  old  man*s 

gulating  a  Cha-  room  from  eight  to  five  feet ;   and  there  are  some  other 

rity,  acts  with-  circumstances,    that    may  be    the    subject    of  general 

out  complaiDt,  regulation. 

if  there  is  ^ 

cause  for  iL 


July  30//i.      '    The  Lord  Chancellor   delivered  out  minutes ;    de* 

daring,  that  the  School  at  Egham  was  provided  for  the 
teaching  of  poor  children  of  that  parish  gratis;  and 
that  the  master  of  the  school  was  appointed  to  teach 
such  poor  children  gratis;  and  it  is  not  agreeable  to 
the  true  intent  of  the  founder  of  the  school,  that  such 
master  should  engage  in  teaching  others,  or  in  any  em- 
ployment, if  such  teaching  or  employment  shall  prevent 
his  giving  due  or  sufficient  attention  to  the  teaching  such 
poor  children ;  that  it  appears  to  have  been  part  of  the 
establishment  of  the  Charity,  sanctioned  by  this  Court, 
that  the  school  for  the  teaching  such  poor  children 
should  be  in  the  school-house;  and  that,  if  the  Will 
of  the  founder,  and  the  establishment  of  the  Charity  so 

[  *  195  ]     ^sanctioned,   would   under  any  circumstances  authorize 

the  Coopers*  Company  or  this  Court  to  direct  the  teach- 
ing of  the  poor  children  of  the  parish  in  any  place 
other  than  the  school-house,  the  removal  of  the  school 
out  of  the  school-house  under  the  circumstances,  in 
which  it  took  place,  was  an  undue  act  in  the  adminis- 
tration of  the  Charity ;  referring  it  to  Mr.  Cooke  to  in- 
quire and  report  to  the  Court,  what  alterations  are  fit 
and  necessary  to  be  made  in  the  present  state  of  the 
school-house,    so    as    fully  to    secure   to  all  the   poor 

children 
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children  of  the  parishi  who  may  resort  to  the  school, 
to  be  taught  gratis,  a  conyjenient  and  sufficient  place 
in  the  school-house  for  teaching  the  poor  children 
therein ;  having  at  the  same  time  such  regard  to  the 
circumstance,  that  the  school-house  is  also  to  be  con- 
sidered as  a  convenient  dwelling-house  for  the  master 
of  the  said  school  as  is  consistent  with  the  object  of 
securing  such  place  for  teaching  the  poor  children 
therein,  and  with  the  fact,  that  the  master  is  by^ithe 
nature  of  the  foundation  the  school-master  for  teaching 
poor  children  of  the  parish  gratis ;  and  referring  it  to 
Mr.  Cooke  to  inquire  and  report  to  the  Court,  whe- 
ther the  due  comfort  of  the  alms  men  or  women  or  any 
of  them  has  been  affected  by  the  alterations  com- 
plained of  in  the  Information ;  having  regard  likewise 
in  the  inquiry  first  directed  to  the  consideration,  what 
may  be  properly  and  usefully  directed  as  to  the  matter 
complained  of  with  reference  to  any  alterations,  alleged 
to  have  affected  their  comfort;  reserving  Costs  and 
farther  directions. 


leift. 


The 

Attornby- 
Gbn  bral 

V. 

The 
Coopers* 

COMPANT. 


The  parties  agreed  upon  the  directions  as  to  the 
inquiries  concerning  the  past  and  future  man.'igement^ 
of  the  Charity  Estate. 


,      [196] 

FLADONG  v.  winter.  1812- 

JtUy  27th. 

A  N  exception  was  taken  to    the  Master's  Report,  al-   The  presomp- 

lowmg  the  claim  of  Mr.  Hastings  to  two  sums  of  ^>on  of  pay- 

60,000  ^^^^  ®^  • 
bond  after 

twenty  years  may  be  repelled  by  evidence,  that  the  obligor  had  no 

ppportuuity  or  means  of  paying. 

Reason   of  the  practice  in  th^  Masters*  Office  of  receiving  the 

part^^'s  affidavit  in  support  of  bis  claim,  as  a  creditor,  tbat  he  mast 

give  that  assurance,  that  the  debt  is  diie :  bat,  if  it  is  contested,  no 

attention  is  given  tp  the  affidavit. 


IM 
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WimtbR. 


[  •IQT  ] 


60^000  Rupees  and  20^000  Rnpees  upon  two  separated 
bonds,  given  by  Frederick  Stuart. 

The  curcumstances/  under  which  the  daim  was  made, 
were  these.  The  loan  took  place  soon  after  Mr.  Stuart 
went  to  India  in  1774;  and  the  bonds  Were  made  pay-* 
able  in  1776  and  1777  respectively.  In  1775  he  quitted 
India;  and  died  intestate  in  180S.  Mr.  Hastings  re« 
turned  to  England  in  1785.  Administration  was  taken 
by  a  creditor;  against  whom  in  1808  the  usual  decree 
was  obtained ;  under  which  this  claim  was  brought  beforb 
the  Master  by  Mr.  Hastings^  supported  by  his  own 
affidavit,  and  the  examination  of  a  brother  of  the  intes* 
tate  as  to  his  insolvency;  stating,  that  he  lived  at  diF' 
ferent  lodgings ;  and,  generally,  that  he  never  had  the 
means  of  paying  this  debt. 

Mr.  Belli  in  support  of  the  Exception. 
Payment  of  these  bonds  must  from  the  great  lengtlf 
of  time,  that  has  elapsed,  be  presumed.  To  raise 
that  presumption  twenty  years  are  sufficient.  This 
doctrine,  deriving  its  origin  from  Ltord  Hale,  has  been 
confirmed  by  various  authorities :  Oswald  v.  Legh  ( IS  ). 
In  a  late  case,  Wynne  v.  Waring,  the  obligor  in  an 
^  old  bond  was  known  to  be  distressed  during  all  the 
latter  period  of  his  life;  having  no  property  but  real 
estate,  covered  with  mortgages ;  and,  the  Master  of  the 
Rolls  having  directed  an  action,  or  an  issue,  upon  these 
and  other  circiunstances  the  jury  thought  the  presump* 
tion  rebutted.  Here  is  no  evidence  of  any  drcumBtanck, 
repelling  the  presumption;  as  payment  of  interest,  or 
an  acknowledgment  of  the  bonds.  The  demand  is  now 
set  up  for  the  first  time. 

Secondly, 


(12)  1  Term  Rep.  270.  See      22.  Wmimmsw.Garffts^lCamp, 
aote,  Vol.  Xil,  266.    QttM.      217, 
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Secondly^  the  Master  has  admitted  the  Affidavit  of  the 
obUgee  himself;  which  cannot  possibly  be  received  as 
conclusive.  The  demand  must  be  established  by  legal 
evidence. 


181 1 
Fladonc 

V. 
WlNTEie. 


iSir  Samuel  Rondtty  and  Mr.  Benyon,  for  the  Mas^* 
ter's  Report. 
There  is  no  doubt,  that  after  twenty  years  without 
acknowledgment  or  demand,    a  bond  is  by  analogy  to 
the  Statute  of  Limitations  presumed  to  have  been  satis- 
fied ;   and  the  question  is,  whether  any  evidence  is  of- 
fered to  repel  the  presumption;  which  stands  upon  this; 
that,  if  the  demand  exists,   it  is  not  to  be  conceived^ 
that  the  creditor  would  not  have  called  for  it  in  that 
period  of  time*     If  it  can  be  shewn,  that  the  obligor 
was  in  such  circumstances  that  hh  could  not  pay,  thd 
presumption  fails.     That  was  the  ground  of  Wynne  v. 
Waring;  where  fifty  years  had  elapsed;   yet  the  pre* 
sumption  was  repelled  by  the  state  of  Sir  George  Wynne^i 
property)  who   did   not    die   completely  insolvent;    as 
there  was  sufficient  except  for  that  debt.    Here  the  cir- 
cumstances are,  that  the  obligor  went  to  India ;  where 
Mr.  Hastings^  finding  him  distressed,    lent  him  these 
sums.     In  1775  he  finally  quitted  India ;  and  his  brother^ 
being  *  examined  upon  interrogatories,  proves  distinctly, 
that  he  never  was  in  circumstances  to  pay.     Upon  this 
evidence  alone,  laying  the  obligee's  affidavit  out  of  the 
ease,    a   jury  would  think  the  non-payment  accounted 
for.     Affidavits  of  parties  are  constantly  received  in  the 
Master's   office ;  though  it  is  not  easy  to  ascertain  the 
origin  of  that  practice:   but  the  determination  of  the 
Master  in  this  instance  was  not  upon  Mr.  Hastings*^ 
affidavit  alone,   but  principally,  on  the  intestate's  insol- 
vency ;    which  -  could    not    be    contradicted.     Another 
ground  is,  that,  the  Court  proceeding  by  analogy  to  the 
Statute,    the  tim^  did  not  run  during  the  absence  of 
4^iher  the  d<»btpr  or  the  creditor  &om  the  country.    The 

periodi 


[  •  198  ] 
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period  commences  when  both  parties  are  together  in 
tlie  country.  These  bonds  became  due,  the  one  in  1776, 
the  other  in  1777:  consequently  in  1775,  when  the 
obligor  quitted  India,  neither  was  due.  Mr.  Hastings 
did  not  return  from  India  until  1785.  The  period, 
commencing  then,  to  the  death  of  the  intestate  in  1802, 
no  more  than  seventeen  years,  is  not  sufficient  to  raise 
the  presumption. 


[  ♦IDQ] 


Mr.  Belly  in  Reply. 
All  Sir  George  Wynne's  real  property  had  been  under 
the  administration  of  this  Court;  and  he  himself  in 
prison  for  some  time  previous  to  hb  death.  This  cre- 
ditor acquiesced  with  the  security  in  his  pocket,  taking 
no  proceeding  from  1785  to  1808  to  enforce  payment; 
permitting  his  debtof»  to  contract  debts ;  and  now  at- 
tempting to  sweep  away  all  the  property.  Administration 
was  obtained  by  a  creditor,  and  on  his  death  adminis- 
tration de  bonis  non  by  another  creditor,  against  whom 
the  Bill  was  filed ;  and  immediately  afterwards  this  claim 
was  brought  in.  Had  it  *  been  sooner  asserted,  these 
creditors  would  not  have  given  credit,  or  taken  admi- 
nistration. This  demand  therefore  has  no  claim  to  £Eivour 
at  their  expense. 


The  Lord  Chancellor. 
The  question  is  simply,  whether  this  creditor  could 
recover  at  Law;  and  has  nothing  to  do  with  favour. 
As  to  the  affidavit,  the  Master,  if  he  relied  upon  it  in 
a  question  of  this  nature,  was  wrong.  The  mesuung 
of  (he  practice  is,  diat  a  person  shall  not  come  here, 
and  claim  a  debt,  without  giving  that  assurance,  that  it 
is  due,  which  arises  from  his  affidavit ;  which  also,  if  the 
debt  is  contested,  affords  a  protection  against  the  con- 
clusion from  other  evidence,  that  it  is  due,  when  the 
contrary  may  be  within  the  knowledge  of  the  party  him- 
self. Where  the  debt  is  contested,  .no  attention  i^t  to 
be  given  to  the  affidavit. 

This 
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Fladongm 

V. 
WlNTSR. 

ObjectioQs  to 


This  presumption  operates  witb  great  hardship  in  many         lOlS. 
instances.     It  is  obvious,    that  there  may  be  no  diffi- 
culty in  procuring  payment  of  a  debt  at  the  beginning 
of  a  week ;   and  by  the  death  of  the  debtor  in  the 
course  of  that  week  it  may  become  impossible  to  recover 
it;  and  no  weight  has  been  given  to  the  circumstancef  ^**®  presump- 
of  the  security  remaining  with  the  obligee  ( 13) ;  •  a  cir-  [^  800]  ^^^  ®^ 
cumstance  of  great  weigh t,  upon  which  no  question  is  m^uj  of  a 
ever  asked.  bond :  the 

.  fluctoation  of 
credit ;  aod  the  circumstance  of  the  security  remaining  with  the  pb-, 
ligee;  a  circumstance  of  great  weight 

It  b,   not  the  debtor's,   but  the  creditor's,  absence.    The  cr^i- 
that  takes  the  demand  out  of  the  Statute.  .  Taking  this  ^^'^^  not  tbm . 


to  be  a  case  for  the  presumption,   it  may  be  met  by 


debtor's,  jib- 


evidence  to  satisfy  a  jury,  that  the  debtor  had  not  the  c      tr     t*k    * 
opportunity  or  the  means  of  paying.     The  latter  I  take  |[jg  d^mgini. 
to  be  the  principle  of  Wynne  v.  Waring.  out  of  theJSta-. 

tote  of  Jjiai* 
Here  is  evidence  enough  to  preclude  me  from  saying,  Nations, 
that  the  Master  was  wrong ;  but,  if  you  choose  to  try  it, 
that  is  reasonable;  as  it  is  very  difficult  to  say,  what  is^ 
to  be  made  of  the  brother's  evidence ;   though  it  is  too 
much  to  assume,   that  nothing  can  be  made  of  it.    If 
therefore  the  exceptant  chooses  to   try  it,   it  must  be. 
tried.     It  is  a  pure  question  of  fact  for  a  jury :    and 
there  is  too  much  semblance  of  evidence  for  me  to  de- 
cide  against  the  claim.     If  he  will  not   try  it.     I  shall 

9 

confirm  the  Report. 


(13)  To  the  objection  npon 
the  stronger  presumption 
from  this  circumstance  may 
be  added  the  temptation  to 
forge  an  indorsement  of  in- 
teneft  received  within  twenty 
years  by  admitting  sach  evi- 


dence as  an  answer  to  the  pre- 
sumption of  payment  Lord 
Hardwicke^B  reason,  (2  Fiei. 
43 ),  that  it  is  evidence  against 
the  obligee  originally,  and 
only  consequential  in  his  -fa- 
vour, is  not  very  satisftictory. 


Ml 
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Order  on  a 
prorisional  atr 
signee  to  de- 
liver up  short 
billg,  leayfaig 
a  eitScieiit 
oaooiit  to 
answer  ao- 
ceptanoes  oa 
accoQDl  of  the 
potitioners, 
and  indemni- 
fylDg  the  es- 
tate against 
any  possible 
loss    vpon 
then!  an  Ex- 
tent t>ei»g 
otherwise  sa- 
tisfied. 


BUCHANAN  (The  Glasgow  Bank),  Ex  parte  {U). 

npHE  object  of  this  petition  was  to  have  short  Bilk^ 
remitted  by  the  petitioners  to  their  correspondents 
in  London,  Kensington  and  Co.,  and  remaining  in  their 
hands  at  the  time  of  their  bankruptcyi  deUvered  up. 
Assignees  had  not  been  chosen,  but  a  provisional  as- 
signment was  executed  to  the  messenger.  The  petition, 
supported  by  affidavits,  as  to  the  state  of  the  accounts, 
alleged,  that,  after  allowing  50,000/.  to  be  retained,  to 
answer  the  acceptances  on  account  of  the  petitioners, 
the  amount  to  be  restored  to  them  was  47,000/. ;  and 
sufficient  property  had  been  seized  by  the  sheriff^  under 
an^  extent,  to  answer  the  demand  of  the  Crown,  inde- 
pendent of  these  Bills. 

Sir  Samuel  RomUiy  and  Mr.  Wilson,  in  support  of  the 
Petition,  said,  the  only  difficulty  was,  whether  this  could 
be  done  before  the  choice  of  assignees ;  while  there  was' 
only  a  provisional  assignee  in  possession. 

Mr.  Leach,  for  the  Crown,  admitted,  that  the  extent 
was  satisfied. 


[  •^Og] 


Mr.  Hart  and  Mr.  Cooke,  for  the  provisional  assignee 
und  the  petitioning  creditor,  admitting  the  fhcts,  sug- 
gested, that  the  provisional  assignee  must  be  indemnified ; 
and  the  bills,  proposed  to  be  retained  as  an  indemnity 
*  against  the  acceptances,  might  not  produce  the  sum 
of  50|000/. ;  as  perhaps  some  would  not  be  paid. 

The 


(14)  1  Roae^M  BanJu  (kaet,  ante,  1^,  and  the  note,  p.  61. 
290,  See  the  cases  of  short  1  Rom'i  Bank.  Cam,  238» 
bills,  Ex  parte  Pease,   ice.     243,264. 
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The  Lord  Chancellor  aaid»  the  provisional  a88i|pne0         1812. 
must  be  indemnified  by  the  Order ;  and  made  the  Order    „   ^'^^'^ 

JjUCHANAN 

upon  giving  an  indemojity  to  the  bankrupts*  estate  against  ^rp.     qi^^^^^ 
the  possible  event,  that  the  Bills  retained  might  not  pro*        Bank  ) 
duce  the  amount  of  their  acceptances.  Ex  parte. 


WARNER,  Ex  parte  ( 15 ).  1»*2- 

Ang,  6th. 

f^HIS  Petition  prayed  the    benefit  of  a  Hen,  as  an    Equitable 

equitable  mortgage,  upon  a  copyhold  estate  of  a  ^*®**  ®*  copy- 
bankrupt  by  a  deposit  of  the  copy  of  the  Court  Roll  by  ^^^^  ^^^^  ^^ 

the  bankrupt,  entitled  in  reversion  after  the  estate  of  a  ^,      ^        ^« 
,  ,  ,    the  copy  of 

tenant  for  life,  who  had  been  admitted,  with  the  peti*  Court  Roll 

tioners,  who  were  bankers,  to  secure  a  debt  then   due 
and  future  advances. 

Sit  Samuel  Romitty  and  Mt»  Newland,  in  support  of 
the  Petition,  refei^ed  to  the  eases  of  equitable  mortgages 
by  the  deposit  of  deeds  (16). 

Mr.  Leach  and  Mr.  Cooke,  for  the  Assignees. 

It  has  never  been  determined,  that  the  delivery  of  the       [  SOS  ] 
copy  of  Court  Roll  is  equivalent  to  the  delivery  of  title- 
deeds;  and  the  Court  will  not  extend  farther  a  doctrine 
10  (Aen    disapproved.     The    distinction    between  title- 
deeds  and  the  copy  of  Court  Roll  is  very  considerable. 

The 


(15)  1  JSofa'f  Bauh.  Ciue$,  79,  and  the  references.    Ex 
286.  parte  Whitbread^    Ex    parte 

(16)  Ante,  Ex  parte  Lang-  Hooper,  post,  209,  477;  and 
atoa.  Ex  parte  Coombe,  Vol.  1   Rose's  Bank.    Cases,  299. 
XVlf ,  227,  369.     Ex  parte  See  the  note,  ante,  Vol.  IX, 
MoMfort,  XIV,  606.     Ex  Ul,  Ex  parte  Coming, 
t^esru  Kennngim,  2  Ffs.  ^  Bea. 


SOS 
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1812. 


Warnbr» 
Ex  parte. 


The  reason  in  the  former  case  isj  not  that  the  deposit 
is  evidence  of  any  agreement,  which  would  be  a  direct 
contradiction  of  the  Statute  of  Frauds  ( 17),  but  that  it 
is  a  part  performance,  analogous  to  the  delivery  of  pos- 
session;  that  the  deeds  are  an  incident  to  the  estate; 
and  the  owner,  parting  with  them,  has  deprived  himself 
of  the  power  to  deal  for  that  estate  with  any  other 
person.  The  effect  is  substantially  a  ^disposition  in  a 
Court  of  Equity  of  a  part  of  the  property.  The  copy 
of  Court  Roll  is  no  more  than  a  copy  of  the  deed,  a 
mere  abstract  of  title ;  and  a  person  may  have  it,  when- 
ever he  pleases,  by  applying. 


Sir  Samuel  RomiUy,  in  Reply. 
The  principle  of  equitable  lien  cannot  be,  as  repre- 
sented, that  a .  deposit  of  the  title-deeds  deprives  the 
proprietor  of  the  power  to  sell  the  estate ;  as  the  deposit 
of  a  mere  agreement,  which  is  not  a  title-deed,  and 
passes  no  interest  in  the  land,  gives  an  equitable  lien. 
That  was  determined  in  the  case  of  such  a  deposit  by 
a  victualler  with  his  brewer. 


7%tf  Lord  Chancellor. 
The  decisions       I  should  not,  I  think,  have  made  the  decisions,  which 
for  equitable    have  been  referred  to :  but  I  cannot  distinguish  this  from 
lien  bj  deposit  the  case  of  deeds.     The  difficulty,   that  always  struck 
of  title-deeds    ^^  ^^^  ^h^g^  ^^ses,   is,  that  a  deposit  of  title-deeds 

*  is  not  parting  with  any  interest  in  the  land.  I  believe, 
this  very  point  has  been  decided ;  that  a  deposit  of  the 
copy  of  Court  Roll  gives  a  lien.  My  opinion  is,  that  it 
is  impossible  to  distinguish  it. 


disapproved. 


(17)  SUt  29  Char.  II,  c  3. «.  4. 
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MHiNER,  Ex  parte.  }^^^\ 

npHE  object  of  this  Petition  was  to  supersede  a  Com-    Commission 

mission  of  Bankruptcy  upon  the  consent  of  all  the  ®'  Bankruptcy 
creditors,  who  had  proved,  except  three,  certified  by  the  "^*  *"P®"®  ® 
Commissioners,  and  proof,  that  those  three  had  received       ^   j   «  ^^ 
twenty  shillings  in  the  pound,  creditors,  who, 

had  proved, 
'     Mr.  Healdf  in  support  of  the  Petition.  certifled  by 

the  Commis- 

Mr.  Whitmarshy  for  one  of  the  creditors,  who  had  not  "o^ars,  aod 
j^,  .,.,.,.  .,  .        affidarit  of  the 

signed  the  consent,  clauned  mterest  upon  a  judgment.       .     ,        , 

con6rmation 
^  The  Lord  Chancellor  inqiiired,  whether  there  were  of  gU  pu^. 

any  purchases  under  the  Commission;    and  being  in-  chases  under 
'^fermed  that  there  were,    refused  to  make    the  Order  theCommis- 
without    the  certificate,    according    to    the    strict  rule,  "^"^    Consent 
of  the  consent  of  all  the  creditors ;   observing,  that  by       creditors, 
'superseding  the  Commission  he  should  4^troy  the  titles      •  ^  ^.    t 
of  all  purchasers  under  it ;   and  the  course  is  always  giiiuings  in  the 
to  guard  against  that  by  making  the  bankrupt  confirm  poand,  not  dit- 
them.  pensid  with. 

It  was  suggested,  that  he  had  done  so  in  this  instance : 
biit  his  Lordship  said,  he  would  be  siatisfied  upon  that 
by  affidavit. 


[206  ] 
DUNLOP  V.  HUBBARD.  1B12. 

Aug.  Bik, 
^I^HE  Defendant  was  the  consignee  of  goods,  to  which     Costs  to  De- 

opposite  claims  were  set  up  by  the  Plaintiffs,  and  fendant,  a 

jjy  mere  tmstoe 

by  consign- 
ment of  goods,  as  to  Plaintifl*  in  Bill  of  Interpleader,  not  as  between- 
Aitorney  and  Client,  bat  according  to  the  course  of  the  Conrt  as 
between  party  and  party. 
Vol.  XIX.  N 


^ 


181*2. 


DUNLOP 

v; 

Hubbard. 
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by  other  penonsi  who  had  proceeded  by  attachment, 
claiming  under  the  Scotch  Law  as  assigns.  On  a  Motion 
by  the  Plaintiffs^  that  the  money  to  arise  from  the  sale 
of  Bank  Annuities,  the  produce  of  the  goods,  iday  l^ 
paid  into  the  Royal  Bank  of  Scotland^  the  6nfy  ques- 
tion was  as  to  the  Defendant's  costs ;  which  he  claimed 
as  between  attorney  and  client* 

The  Lard  Chancellor  said,  he  did  not  recollect  an 
instance  of  coats  given  upon  a  Bill  of  Interpleader  ex- 
cept as  between  party  and  party,  according  to  the  course 
of  the  Court  (18). 

Mr.  Leachf  for  the  Defendant,  distinguished  this  case 
from  that  of  a  Bill  of  Interpleader ;  where  the  Plaintiff 
admits,  that  he  is  debtor  to  some  party ;  this  is  the  case, 
not  of  a  debtor,  but  a  mere  trustee ;  whose  cestui  qme 
trust  assigned  to  other  persons. 

The  Lord  Chancellor  asked,  if  he  could  not  hf^ 
allowed  the  costs  in  his  expenses* 

Sir  Samuel  RomiUy^  for  the  Plaintiffs,  said,  that  couU 
not  be :  he  was  a  trustee,  not  by  deed,  but  merely  as 
having  received  goods :  he  is  just  in  the  situation  of  the 
Plaintiff  in  a  Bill  of  Interpleader ;  and  it  was  very  mudi 
for  his  benefit  that  the  Bill  was  filed. 


The  Lord  Chancellor  finally  made  the  Order  for 
costs  as  between  party  and  party. 

(18)  See  the  note,  ante.  Vol.  1, 369,  Dowim  v.  Hardcastk* 
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HODGSON,  Ex  parte.  J®^\ 

TMnLLIAM  LOWE  in  contemplation  of  his  marriage    SetUement  on 

.  on  the  6th  of  Aprii,  1805,    gave  his  bond  to  a  »»"«««  oi 

inistee  in  the  penal  sum  of  700/.,  reciting  his  intended  *^®  ^*^f '*  ^^'" 

jnarriage  with  Mary  Orme  /  in  consequence  whereof,  and    ^ .  '  ^      * 

.of  the  property,   to  which  she  was  entitled  under  the  ^^  ^^  j^^^. 

.Will  of  her  father,  it  was  agreed,  diat  after  the  marriage  band,  though 

then  in  case  of  the  insolvency  of  Lowe   at  any  time  in  the  form  of 

during  their  several  lives  it  should  be  lawful  to  WtUiam  a  bond  by  him : 

Bailey,  the  trustee  on  behalf  of  Mary  Orme,  to  come  ^^t  as   his 

in  under  any  asngmnent  or  Commission  of  Buikruptcy  .       '  ^  ^' 

aa  a  creditor,  and  to  make  proof  as  well  of  the  sum  of    ^ .      .^. 
'  '  *^  perty,  it  is 

BOOL  as  of  so  much  beyond  that  sum  as  can  be  ascer-  ^^* ^  ^^  against 
tained  that  Iahdc  shall  have  received  as.  the  distributive  the  creditors* 
share  of  Mary  Orme  in  the  personal  estate  of  her  father, 
and  receive  dividends,  &c. :  and  that  the  dividends,  when 

■ 

received,  should  be  paid  and  applied  to  the  only  proper 
use  and  behoof 'of  Mary  Orme,  and  not  in  any  manner 
to  be  subject  or  liable  to  the  debts,  power,  or  control, 
of  her  husband ;  and  that  Lotce,  if  his  wife  should  sur- 
me  him,  should. leave  by  Will,  or  give  by  settlement, 
an  annuity  of  BOL  to  her  for  life ;  and  in  case  of  children 
shonUL  give  so  much  of  her  fortune,  as  he  should  have 
received,  among  them  equally;  and  declaring  the  con- 
dition of  the  bond  accorcUngly* 


»  I 


Mrs.  Ijowe  was  entitled  to  a  legacy  of  BOOL  under  her 

Other's  WiU,  and  to  80/.  under  the  Will  of  her  brother, 

-bequeathing  the  residue  of  his  personal  estate  equally 

among  his  sisters.    Both  sums  were  received  by  WiUiam 

Lowe*    On  the  28th  of  August,    1811,  a  Commission 

^  of  Bankruptcy  issued  against  Lowe.    The  trustee  at-       [  *207  ] 

tempting  to  prove  580/.,  a  claim  was  admitted ;  and  the 

Petition,  presented  by  the  assignees,  prayed,  that  it  may 

be  expunged.  * 

N2  Mr. 
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Idl2.  Mr.  Heakt,  in  support  of  the  Petition :  Mr.  BeU 

Ex  parte,         ^^^  ^^  caae,o£  Higinboiham  v.  Holme  (19)  was  cited, 

and  the  authorities  there  referred  to,  upon  the  distino- 
tion,  whether  the  subject  of  settlement  upon  the  e^^t 
of  bankruptcy  is  the  property  of  the  person,  who  be- 
comes bankrupt,  or  of  his  wife,  or  a  tUrd  person ;  and 
it  was  observed,  that  the  80/.  did  not  come  within  the 
terms  of  the  bond :  falling  to  the  bankrupt's  wife  undet 
the  Will  of  her  brother,  not  as  her  distributive  share  in 
the  personal  estate  of  her  father. 

■  * 

The  Lard  Chancellor. 
The  80/.  cannot  be  proved.  "VHth  regard  to  t^ 
other  sum,  I  never  saw  such  a  security  as  this ;  not  pro*- 
viding,  that  it  shall  be  forfeited,  if  the  party  should  be<- 
come  insolvent:  but  it  is  an  obligation  by  bond  in-a 
certain  sum,  with  a  condition,  that  if  he  shall  become 
insolvent,  the  party  shall  prove  and  receive  dividends 
under  any  Commission  of  bankruptcy.  I  look  upon  this 
ks  a  marriage  agreement,  that  the  property  of  the  wife, 
payable  on  her  marriage,  and  to  which  she  might  be^ 
come  entitled  from  her  father,  was  what  the  hulband 
was  to  have  the  use  of  until  his  bankruptcy  orinf- 
solvency.  If  the  stipulation  was,  that  he  should  possesft 
her  estate,  subject  to  return  it,  in  case  he  became 
bankrupt,  that  would  do.  It  is  clear  in  this  Court, 
[  *  208  ]      *  that  her  estate  might  be  limited  to  him,  until  he  be^ 

came  bankrupt.  In  Ex  parte  HiU{^)  the  sum,  ad- 
vanced on  the  marriage,  being  much  less  than  the  amount 
of  the  bond,  the  transaction  could  not  possibly  be  evi- 
dence of  an  intention  to  secure  to  her  what  was  her  own 
fortune.    If  this  was  to  be  considered  merely  as  the 

husband's  bond,  it  would  not  do. 

DecIaMf, 

(ID)  Ante,  88 ;  see  the  (20)  1  Cooht'$  Bank.  Law^ 
notes,  90.  Vol.  tir,  150.  228,  7th  edit;  8th  edit.  251, 
VIII,  356.  by  Mr.  Eootu  • 
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Declare^  that  as  to  the  sum  of  500/.  a  proof  may  be         1812. 
admitted  for  the  wife ;  as,  though  in  form  a  bond,  it  is     HodgIon 
an  agreement  as  to  her  estate,  that  it  shall  be  enjoyed      j^  parte. 
by  her  husband,  until  he  becomes  bankrupt ;   and  is  to 
be  considered  therefore  as  a  limitation  of  her  estate  , 

until  his  bankruptcy.    As  to  the  80/.  let  the  claim  be 
struck  out. 


ANSELL,  Ex  parte.  "12. 

Aug.  \Oth. 

A^  PETITION  to  stay  a  bankrupt's  certificate  was  Legacy,  fall-  \ 
dismissed;  and  the  certificate  was  allowed:  but,  iogto  aoank-^ 
while  it  was  depending  before  the  Lord.  Chancellor,  a  "*P*  before  al-, 
legacy  fell  in  to  the  bankrupt  by  the  death  of  the  tes-  ^^^^  ^' J**' 
tator.  ^  The  Assignees  presented  a  Petition,  claiming  the.  ^.  testator's 
^S*cy.  death,  pending 

an  nnfowided. 
.  .'Mr.  Richards,  in  support  of  the  Petition.  Petition  to 

stay  it,  gpes  to 

Mr.  Code,  for  the  Bankrupt,  urged  the  hardship  if  •>»»  assignees; 
he  should  lose  his  legacy  by  the  accident  of  the  tes-  '^/Y^* 
tator's   death  before  the  allowance    of  the   certificate;       .   •      .^ 
^observing  that  a  creditor  might  present  an  unfounded  ^i^^  object, 
petition  for  that  purpose.  -  re  209  ] 

The  Lord  Chancellor  lamented,  that  he  could  not 
gratify  his  wish  to  give  the  legacy  to  the  bankrupt :  but 
whatever  interest  falls  to  a  bankrupt,  before  his  certifi^ 
eate  is  alfewed,  belongs  to  his  assignees.  If  it  could  be 
shewn,  that  the  proceeding  to  stay  the  certificate  was 
without  foundation,  and  merely  for  this  purpose,  that 
wiHild  be  a  difierent  case. 

The  Order  was  made  according  to  the  prayer. 


•    • 
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1812.  WHITBREAD,   Ex  parte  {31}^ 

Aug.  Bth,  Xlth. 

Eqniuble  nHHIS  PedtioD  claimed  a  lien,  as  an  equitable  morl- 

mortgage  by      -■"       g^g^^    |,y  ^  deposit  in  1808  of    the  lease  of  a 

^..1  ?^*\  ^  public-house  with  the  petitioner  WhUlread,  as  a  colr 
litle-deeds  es-  f        ,  .       n       ^^r^,      i  *      i  i_. 

tablished  but    ***®™  security  for   lOOOf.,    lent  to  the  lessee  on  hia 

disapproved;     promisory  note,  and  a  subsequent  advance  of  100/.   in 

extended  to     January^  1810.    In  November,  1811,  the  lessee  became 

a  subsequent    a  bankrupt.     The  Petition  prayed  the  usual  Order  tsx 

advance  by  the  a  sale ;   and  that  the  petitioner  may  be  at  liberty  to 

same  person     p^^^    ^jj^    deficiency,    if  any,    as  a  debt  upder  4ie 

only  upon         ^        .    . 
,         '^     -      Commission, 
clear  proof, 

A  similar  claim  was  made   by  another    creditor,    a 
seen-  t^^^^  3  *  distiller,    upon  an  affidavit,   that  the  deposit  of  the 
rity   of  the      lease  with  Whitbread  was  as  a  security  for  the  debt  of 
deposit :  not     this  creditor  also, 
to  an  advance 
by  a  third  per-      Mr.  Hart  and  Mr.  Barber ,  in  support  of  the  Petition: 

son,  unless       Mr.  CuUen,  for  the  other  creditor :   Mr.  Montague^  for 
connected  with  ^1^^  assignees, 
some  dealing 

with  the  es-  7%^  i^j  Chancellor. 

tate,  ^^^  Jf ^  Upon  this  subject  I  must  always  protest,  that  the 
Uie  deposit  a  ^^^*™®  ^^^  prevailing  ought  never  to  have  been  eatftt 
mere  trustee  I'l^lied.  The  law  previously  was,  that  if  there  was  a 
having  made  dear  mortgage,  and  a  subsequent  advancement^  the 
no  advance,      latter  could  not  be  added  without  writing.    When  that 

was  onod  determined,  how  could  it  be  said,  that  tfaeaa 
deposits  should  have  this  effect  ?  They  have  their,  legal 
effect  without  passing  any  interest  in  the  land.  The 
creditor  has  the  benefit  of  his  contract  by  retaining  the 
deed:  but  that  he  is  to  have. an  interest  in  the  estate 
is  quite  a  different  thing. 

(21)  1  RoK'i  Bank.  Ctuet,     202.  See  the  note.  Vol.  IX« 

• 

200.  Ante,  Ex parteWarner,     111,  Bx parte  Coming. 
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,'  When  it  was  determined,  that  an  actual  deposit  was         1813. 

to  have  the  legal  effect  of  an  agreement   in  writing,  _    ^'^^    .  . 

it  was  for  the  money  then  due,  and  no  more ;  unless  the      j^  varU. 

,  parol   agreement  was    also    for    future    sums.    If  the 

.original  bargain  did  not  look   to   future  advances,  no 

subsequent  advance  can  be  a  charge,  unless  the  subse^ 

quent  transaction  is  equivalent   to   the    original    tranfr^ 

action.    If  it  is  equivalent  to  a  re-delivery  of  the  deed, 

-receiving  it  back  as  a  security  for  both  sums,  that  wiU 

4o;.  as  it  cannot  depend  upon  that  mere  form:  but  I 

iihaU  require  them  to  swear  expressly,  that  when  the 

jum  of  lOOI.  was  advanced,  it  was  upon  the  security  of 

file  deposit.  :  .  ;; . 


«  V 


1%  was  admitted,    that  the  afBdavit  was  full  to  that       [9l\  ) 
^t. 


'.  .J 


The  Lord  Chancellor. 
As  to  the  demand  of  Mr.  Whitbread,  after  the  deci-      ^^*  l^^^^- 
nons,  that  have  taken  place  during  a  period  of  thirty 
years,  I  do  not  see,  how  I  Can  refuse  it ;   though  I  do 
not  hesitate  to  say,  that  I  should  not  have  made  those 
decisions.   The  object  of  the  Statute  {22)  was  to  prevent 
tliBt  Tery  thing,  of  which  we  this  day  see  an  instance, 
an  interest  in  land  passing  upon  parol   evidence,    ih- 
Vohring  such  contradiction,   as  to  leave  the  Judge  in 
perkd  doubt,  what  the  agreement  was :  but  the  Legis- 
lature had  a  farther  object,  on  account  of  the  danger  of 
perjury  not  to  permit  the  evidence  to  have  effect,  even 
when  they  all  agreed,  that  the  interest  was  to  pass ;  ia, 
V  k  could  prevail  in  a  clear  case,   it  would  go  to  a 
doubtful  case,  and  through  all  the  different  gradations 
to  the  utmost  uncertainty.    Previously  to  these  decisions 
many  cases  occurred,   in  which  persons,   having  title- 
deeds  in  their  hands,  had  a  right  to  say,  they  had  an 

interest 
(22)  Stot  29  Ck.  II.  c.  8. 
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Whitbreao» 
ExparU^ 


[  •218  ] 

The  Court  of 
late  egiiiut 
speeifio  per- 
fomunoe  on 
admistioii  of 
eontract  bjr 
the  answer. 


interest  in  the  deeds,  but  not  in  the  estate,  except  col- 
laterally:  if,  for  instance,  the  owner  could  not  part  with 
the  estate  without  the  deeds,  he  should  not  have  them 
without  paying  the  debt:  the  possession  of  the  deeds 
living  no  direct  interest  in  the  estate,  but  an  interest, 
arisii^  out  of  the  power  of  embarrassing  the  proprietor 
in  the  sale.  There  was  a  great  difierence  of  opinion 
formeriy  in  •  the  Court  upon  the  question^  whether  a 
parol  agreement,  admitted  by  the  answer,  not  praying 
the  benefit  of  the  Statute,  should  be  specifically  exe- 
•  cuted;  as  in  that  case  there  is  no  danger  of  peijury. 
In  later  times. the  Court  has  inclined  against  it  (S8).  If 
that  is  so  in  causes,  how  we  came  to  do  this  in  bank- 
ruptcy I  do  not  know.  Lord  7%tfr/otr*s  first  decision 
went  no  farther  than  an  inference  firom  the  mere  deposit, 
that  it  was  to  give  an  interest  in  the  land;  collecting 
that  inference  by  asking,  what  other  purpose  could  the 
deposit  have  ?  My  Answer  would  have  been,  to  give  an 
interest  in  the  title-deeds. 


But,  though  Lord  Thurlow  laid  hold  of  that  circum- 
stance to  give  an  interest  in  the  estate  to  the  person 
with  whom  the  deeds  were  deposited,  no  case  has  gone 
to  this  extent,  that  the  deposit  shall  be  held  for  the 
benefit  of  another,  giving  an  interest  in  the  estate  to 
a  third  person.  This  case  has  occurred:  a  person, 
with  whom  deeds  were  deposited,  having  advanced  no- 
thing, could  not  be  the  person,  who  was  to  have  aa 
interest  in  the  estate ;  and  where  there  has  been  a 
deaUng  with  the  estate  by  a  third  person,  who  had* 
made  an  advance,  by  connecting  that  dealing  with  the 

only 


(23)  Ante,  Moore  v.  Ed- 
wmrds.  Vol.  IV,  23,  and  the 
Lard  Chancellor's  observa- 
tions, VI,  37,  in  Cootkr. 
Jachon.    The  subject  is  also 


very  well  treated  by  Mr.  J%a- 
blanque,  TV.  Eq.  vol.  i,  178. 
See  ante,  Vol,  III,  39,  in  Ibe 
note,  the  authorities,  that 
have  settled  this  question* 
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only  advance,  by  that  person,  the  deposit  has  been  held         18t2. 

»  security  for  him.  •  ^hiT^bad, 

JEx  parte* 
With  regard  to  this  debt  of  the  distiller,  I  believe  in 

.a  moral  view  justice  b  not  done  to  him,  and  that  he 
ought  to  have  the  interest  he  claims :  but  the  Statute  binds 
him;  and  I  am  bound  to  say,  that  Statute  must  not  be  re* 
pealed  by  me  farther  than  it  has  been  hitherto  repealed 
by  my  predecessors ;  to  whose  authority  I  submit.  Upon 
diis  evidence  however  I  am  perfectly  at  a  loss  to  deter- 
^mine,  whether  the  interest  it  seeks  to  establish  in  the  L  ^213  j 
land  was  prior  to,  or  joint  with,  FF%t/6reacf's,  or  in- 
terposed between  his  two  advances;  and  all  this  goes 
tQ  prove,  that,  departing  from  the  rule  given  by  die 
Statute,  we  have  no  rule  to  go  by;  and  it  is  better 
that  men  should  be  taught,  as  I  hope  they  will  be  by 
this  decision,  that,. when  they  mean  to  have  an  interest 
ill  an  estate,  they  should  have  two  or. three  lines. in. 
writing. 

The  Order  was  confined  to  the  sums  advanced  by 
Ur.WAUbread. 


WHITECHURCH  v.  HOLWORTHY.  1»^2- 

Atiiji.lUk.    ' 

THHE  Plaintiff  was  m  1803  admitted  tenant  of  three    The  Lord  of  • 

undivided  fourth  parts  of  copyhold  premises,  held  *  Manor  has  • 

of  the  manor  of  Elsworth,  in  the  county  of  Cambridge,  °®*  ^J  '•.^'  "*• 

to  him  and  his  heirs  by  copy  of  Court  Roll   at  the      \ 

•^       '^•'  cos  torn,  any  * 

win  of  the  lord,  according  to  the  custom  of  the  manor.  .^^^  ^^^^^ 
There  is  no  custom  in  the  manor,  giving  the  timber  q^  interest  in 
either  to  the   lord   or   the   tenant,  or  in   any  manner  the  timber, 
respecting  the  property  or  interest  in  it  or  any  right  of  growing  on  the 
entry  to  cut.-  eopyhold  pre- 

The  mises  of  a  te- ' 
nant,  as  en-  ^ 
titles  him  to  enter  and  cut. 
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181«.  The  Defendant  claiming,  independently  of  any  cnstcfl^r 

J!^^^         as  Lord  of  the  Manor,  the  right  to  enter  and  cat  the 

*    CHORCH       timber,  leaving  suflScient  for  reasonable  botes  and  es- 

9.  tbvers,  die  Bill  n^as  filed,  praying  an  Injunction ;  whidi 

HoLWORTHY.  ^^  Defendant,   havmg  put  in  his  answer,  Bioved  td 

dissolve* 

[  214  ]  ^^^  Zrord  Chancellor. 

The  wood  upon  these  copyhold  closes  is  represented 
to  belong,  as  to  a  considerable  portion  of  it,  to  the 
Plamtiff,  and  as  to  a  certam  part  to  the  loMi  Idmirii; 
as  tenants  in  common;  and  the  allegatiiMi  of  Air  Bffl^ 
supported  by  the  Plaintiflf^s  affidavit,  is,  thai  the  lord 
entered  for  the  purpose  of  cutting  down  th6  timber 
under  the  pretence  of  right,  as  lord;  though  by  the 
custom  the  timber  belongs  to  tiie  owner  of  the  land. 
The  answer  insists,  that  there  is  no  custom  for  the 
tenant  to  cut  timber;  and  then  without  alleging,  that 
in  fact  the  lord  has  been  accustomed  himself  -to  cut, 
he  puts  his  claim  thus :  that,  as  there  is  no  custom  for 
the  tenant  to  cut,  the  Defendant  has  full  right  so  to 
do  as  lord,  leaving  sufficient  for  tiie  purpose  afor^ 
said. 

GeDerally,  if  I  have  looked  into  all  the  books;  and  find,  that,  as 
there  is  no  a  general  proposition,  if  there  is  no  custom  for  the 
custom  for  the  tenants  to  cut,  the  timber  belongs  to  the  lord,  leavm^ 

*****     ®   *,    sufficient  for  repairs:  but  it  seems  rather  admitted  as 
manor  to  cut 
timber   it  be-  ^^^    doctrine,    than     established     by    decision^    that 

longs  to  the  ^^ 

lord. 

It  seems,  there  may  be  as  to  timber  on  copyhold  premises,  what 
ifULj  exist  unquestionably  as  to  mines,  a  custom,  diat  the  lord  cannot 
take  without  consent  of  the  copyholder,  and  vice  versi. 

Copyholder  may  by  custom  have  such  an  interest  in  the  timber, 
that  he  may  himself  cut:  so  he  may  have  a  special  interest  to  pror.  j 

v^nt  tl^e  lord's  cutting:  but  such  a  custom  ought  to  be  proved  by 
extremely  strong  evidence. 
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these    may  be  with  regard  to  timber  what,  may  eijst.        1919^ 
unquestionably  as  to  minesi   a  custom»  that  the  Lord       WHT^m, 
cannot  take  without  consent  of   the  copyholder;   and ^      qHUBC^, 
rke  versd  that  the  copyholder  cannot  touch  the  mine  v. 

without  consent    of   the  Lord.    It  is  also  laid  down,  Woi'WPRTmP. 
that  the  copyholder  may  have  a  special  interest  in  th^ 
trees ;  and  by  custom  the  Lord  cannot  cut  without  his  , 

leave.    I   have   found    no   case   establbhing  that    text 
^doctrine:  but^  if  it  is  true,  as  it  is  both  upon  doctrine      [  *gl5  ] 
and  decisicm,    that  the  tenant  of  a  copyhold  may  by 
custom  have  such  an  interest,  that  he  may  himself  cut 
the  treesj  there  is  nothing  inconsistent  in  the  proposif- 

•  • 

tikmi  that,  if  he  has  not  that  interest,  he  may  yet  have  a 
qpecial  interest  to  prevent  the  lord's  cutting.  The  pro- 
position, that  he  has  such  im  interest,  goes  so  far  to 
destroy  the  beneficial  use  of  the  timber,  that  the  exist- 
^ce  of  such  a  custom  ought  to  be  proved  by  extronely 
strong  evidence.  .  It  is  too  much  to  represent  such  a 
pttstom  as  void  in  law ;  as  it  is  clear,  that  upon  a  de- 
mise of  freehold  estate,  unless  there  are  proper  reserv- 
^itions  to  give  the  landlord  the  right  to  cut  the  timber, 
it  may  be  locked  up  for  ninety-nine  years,  or  whatever 
may  be  the  duration  of  the  term.  It  would  therefore 
be  going  too  far  tq  hold,  that  such  a  custom  would  be 
unreasonable. 

The  custom,  alleged  by  this  Plaintifi^  is,  that  the  te- 
nant has  a  right  to  tal^e  the  timber.    The  lord  says^ 
diere  is  no  such  custom,  nor  any  custom,  ( for  that  is 
Us  meaning)  prejudicing  his  righ^  by  the  general  law, 
where  tiiere  is  no  such  custom,  to  take  it.   With  regard 
to  the  question  of  feet,  the  custom  is  sworn  to  by  the 
affidavit  of  the  Plaintiff;  and  the  Answer  is  not  positive 
against  it.     I  think  it  fair  to  settie  the  question  by  put* 
tbg  it  in  some  course  of  trial :  the  rather,  as  they  are 
tenants  in  common  with  the  land  \  wd  it  is  an  estate 
of  It  very  aipecial  iiature ;  not  copyhold  with  a  few  trees 

sparsim, 
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1812.         sparsim,    so  that  little  injury  can  be  suffered/  but  s 
-^ar^^o-'      wood-estate;   and  therefore  nine-tenths  of  the  produce- 
CHURCH'      ii^y  he  destroyed* 

HOLWORTHT* 

A  case  was  accordingly  directed  to  the  Court  of 
King's  Bench ;  and  the  certificate  returned  was^  that  the 
[  ^  S16  ]  *  Defendant  has  not  by  law,  and  independently  of  any 
custom^  any  such  property  or  interest  in  the  timber^ 
growing  upon  the  closes^  mentioned  in  the  case,  to  which 
the  Plaintiff*  has  been  admitted  to  him  and  his  heirs,  as* 
entitles  him,  as  lord  of  the  manor  of  EUworth^  without 
the  consent  of  the  Plaintiff*  to  enter  upon  the  said  closes, 
and  cut  down  to  his  own  use  and  benefit  the  timber 
growing  thereon,  leaving  a  suflScient  quantity  of  the  same 
for  reasonable  botes  and  estovers  (24). 

(24)    Whitechwrck  v.  Hoi-      Grey  v.  7%e  Duke  of  Narik- 
w&rthy,  4  Mau.  4r  SeL  340.      umberUmd. 
Set  ante.  Vol.  XVII,   282, 


Wi2-  MOLINE,  Ex  parte  (25). 

Aug.  llih. 

Immediate  HPHIS  Petition,  by  assignees  under  a  Commission  of 
notice  of  a  Bankruptcy,  prayed,  that  the  proof  of  a  debt  nmy 

bill  dishoQonr-  ^^  expunged.     One  objection  was,  that   the  creditor, 
W  ""^''^   being  indorsee  of  a  biU  of  exchange,  forming  one  Hem 
*       of  his  proof  against  the  bankrupt,  as  drawer,  had  by 
J9^otice  of  a      j^  conduct  made  the  bill  his  own.    The  circumstances 

....  were,  that  the  acceptor,  when  the  bill  was  presented  at 

bankniDt  as  ^^^^^^  o'clock  in  the  morning  of  the  day  it  became  due, 
drawer,  be-  refused  payment;  declaring,  that  it  never  would  be  paid, 
fore  the  choice  The  holder  immediately  attended  at  the  second  public 

of  assignees,  meeting  un^er  the  Commission  on .  the  same  morning ; 
good.  iai4 

(25)  1  Rote's  Bank.  Ca$c»,  303. 
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and  there  before  the  choice  of  assignees  gave  notice  to         1812. 
the  bankrupt  of  that  refusal.  M^Tink 

Ex  pari§. 
Mr.  Richards^  in  support  of  the  Petition,  contended, 

first,  that  this  refusal  at  that  early  period  of  the  day^ 

.^without  any  farther  application,    was  not  a  sufficient      [  ^S17  ] 

ground  for  treating   the  Bill  as  dishonoured;  and  the 

notice  on  the  same  morning  was  therefore  premature. 

Secondly,    that  the  notice  was  not  given  to  the  as- 
agnees. 

Sir  Samuel  Ramitty^  for  the  creditor,  cited  Bur  bridge 
y.Ma9mers{26). 

The  Lord  Chancellor. 
I  do  not  recollect  any  decision,  that,  if  an  acceptor 
declares  at  eleven  o'clock  in  the  morning,  that  he  will 
not  pay,  notice  of  that  to  the  drawer  is  not  good.  If 
the  law  does  not  impose  on  the  holder  the  duty  of  in- 
quiring again  before  five  o'clock,  it  would  be  extraordi- 
nary, that  his  information  to  the  drawer  of  an  answer^ 
precluding  any  hope  of  obtaining  any  thing  by  calling 
again,  should  not  have  efiect.  If  a  banker  says,  he  will 
not  accept,  I  cannot  imagine,  that  the  holder  is  obliged 
to  apply  again  ten  minutes  before  five. 

.  .As  to  the  other  objection,  the  bankrupt  represents  his    Banknipt  re- 
estate,  unt9  assignees  are  chosen.    All,  that  was  requ^  presents  his 
lite,  therefore  was  done :  and  the  notice  is  quite  suffi-  «8tator  nntU 
dent.  assignees  are 

chosen. 

(26)  3  Campb.  N.  P.  Cai.  193. 


il6 
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Aug.  nth, 
Volantarj 
l>o)id»  though 
void  against 
creditors,  be- 
ing valid  at 
between  the 
parties,  its 
surrender  is 
a  consider- 
ation, that 
will  sustain  a 
substituted 
bond  against 
creditors,  un- 
less with  a 
firaudulent  de- 
sign ;  as  by  an 
Insolvent  to 
substitute  a 
valid  for  an 
invalid  se- 
curity against 
creditors. 


[  •219  ] 


BERRY,  Ex  parte. 

nnHIS  Petition  prayed    an  Order  for  admitting  tb^ 
proof  of  a  bond  under    a  Conunission  of  Bank- 
ruptcy. 

The  circumstances  were  these.  •  The  bankrupt's  fa- 
ther having  given  equal  portions  to  all  his  children  ex- 
cept his  youngest  daughter,  after  his  death  the  bank- 
rupt, knowing  his  &ther*8  intention  to  make  a  provision 
for  that  daughter  equal  to  what  each  of  his  other 
children  had  received,  gave  her  a  bond  for  the  aniouAi. 
That  bond  was  afterwards,  before  the  bankruptcy,  given 
up ;  and  in  consideration  of  its  surrender  the  bond»  on 
which  the  proof  was  tendered,  was  given. 

The  proof  was  rejected :  the  Commissioners  not 
agreeing  upon  the  question :  one  of  them  taking  the 
distinction,  that  the  first  bond,  though  as  being  volun- 
tary, it  was  clearly  void  as  against  creditors,  was  valid, 
and  gave  a  right  of  action,  as  between  the  individud 
parties;  and  its  surrender  was  therefore  a  consideration, 
that  would  support  the  second  bond  against  the  crc^- 
ditors. 

Mr.  Wratfi  in  support  of  the  Petition :  Mr.  Cottiasim, 
for  the  Assignees. 

The  Lord  Chancellor.  ' 

The  circumstances  of  this  case  are  very  hard.  The 
first  bond  was  clearly  good  as  between  the  obligor  and 
obligee;  and,  had  payment  been  enforced  by  process  of 
*  law  upon  that  security,  it  is  very  difficult  to  maintain, 
that  the  money  paid  could  have  been  recovered.  The 
obligor  instead  of  payment  gives  another  bond ;  which 

waa 
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was  not  Toluntary;  being  given  upon  cancelling  the  1812. 
finrmer  security.  If  the  transaction  was  tainted  by  any  B^JJTt 
mala  Jkles,  if  the  design  yras  to  substitute  a  bond  ^  parte. 
upon  consideration  in  the  room  of  the  voluntary  bond^ 
ft  would  not  be  effectual :  but,  if  it  was  the  result  of 
Hie  reail,  band  fide  intention  of  the  obligee  to  insist  on 
l^yment,  as  the  assignees  could  not  have  got  back  the 
tiOBey,  had  it  been  paid,  I  do  not  see,  how  they  can  resist 
die  proof  iipon  such  a  change  of  the  security.  Much 
will  depend,  I  agree,  upon  the  actual  nature  of  that 
transaction,  in  which  the  security  was  changed.  If  it 
was  the  purpose  of  an  insolvent  man  to  substitute  for 
a  voluntary  security,  one,  that  would  not  be  voluntary, 
that  would  not  prevaiL  If  this  claim  stood  upon  the 
first  bond,  with  every  inclination  in  its  favour,  I  could 
not  support  it  As  to  the  second,  if  it  was  given  under 
Cffcumstances  fraudulent  in  this  sense,  that  the  object 
was  to  substitute  an  availalsle  security,  for  one,  that  could 
not  avail  against  creditors,  that  will  not  do:  but  a 
voluntary  bond  being  good  between  the  parties,  if  that 
security,  by  which  the  obligor  might  have  been  com- 
pelled long  before  his  bankruptcy  to  pay,  is  given  up 
lor  another  security,  I  conmder  the  security  so  substi- 
tuted as,  not  voluntary,  but  standing  upon  a  sufficient 
consideration  ( ^ ). 


It  was  then  said,  there  was  an  affidavit  of  the  bank- 
rupt's insolvency  in  April  1810,  when  he  gave  the  second 
bond* 

The  Lord  Chancellor  said,  if  that  could  not  be  con-        [  2S0  ] 
tradicted,  he  could  do  nothing. 

Ko  Order  was  made. 

(27)  Arrears,  accmed  tin-  a  conveyance  against  credi- 
dir  a  volantary  bond,  a  vala-  tors.  Ante,  Oilham  v.  Locke, 
sble  consideration,  sustaining     Vol.  IX,  612, 


SSD 
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1812. 
Aug.  IIM* 
Vendor  and 
Vendee  pro- 
ceeding in 
treaty  beyond 
the  time  for 
Gompleting 
the  contract, 
the  vendor, 
having  bronght 
an  Action,  and 
withdrawn  bis 
Becord,  not 
having  got  in 
a  Jodgment 
amounting  to 
half  the  par- 
chase-money, 
refused  an  In- 
junction. 

Time,  as  of 
the  essence  of 
the  contract, 
waived  by  a 
protracted 
treaty. 

[•221  ] 


WOOD  9.  BERNAL. 

nPHE  Bill  in  this  causa  prayed  the  specific  per- 
formance of  a  contract  for  the  sale  of  an  estate 
to  the  Defendant  A  deposit  was  made  of  20/.  per 
cent  upon  the  price,  which  was  1800/.;  and  the  con- 
tract was  to  be  completed  in  six  months  from  the  sale : 
but  after  the  expiration  of  that  time  the  treaty  con- 
tinued;  and  conaderable  negotiation  took  place  upon  the 
•title:  the  estate  being  subject  to  several  judgments; 
all  which  were  got  in,  except  one  for  900/. ;  the  credi- 
tor being  in  such  a  state  of  mind  as  to  be  incapable 
of  giving  a  discharge ;  and  not  being  the  subject  of 
a  Commission  of  Lunacy.  An  action,  brought  by  the 
vendor  for  breach  of  contract,  had  proceeded  to  trial, 
when  the  Plaintiff  withdrew  his  record;  and  the  pur- 
chaser, having  brought  an  action*  for  the  deposit,  ol>- 
tuned  a  verdict ;  after  which  a  Motion  was  made  for  an 
Injunction. 

Tlid  Lord  Chancellor. 
I  do  not  enter  into  the  question,  whether  time  is  of 
the  essence  of  the  contract (28)  in  this  case:  as,  long 
^  after  the  period  for  completing  the  purchase  had  ex- 
pired, the  treaty  proceeded. 

• 

With  regard  to  the  only  judgment-creditor  outstand- 
ing,  who  is  of  such  weak  intellects  as  not  to  be  ca- 
pable of  giving  a  discharge,  there  is  no  way  of  meeting 
the  objection  except  by  a  Commission  of  Lunacy,  if 
his  state  is  such  as    to  warrant  that  measure,  or  an 

indemnity. 


(28)  Ante,  Hall  v.  Smith,  202,  265,  and  the  references 
Vol.  XIV,  426.  Wymui  v.  ia  the  note,  IV,  691,  JJiur- 
Morgnn,  Setou  v.  SHade,  VII,     ringiam  v.  Wheeler, 
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indemnity.  The  latter  course  was  proposed  in  different  1812. 
ways;  either  by  subjeoting  another  estate  of  the  ven-  w'*''^ 
dor's,    or  by. paying  the  sum  of  900/.    into  Court,    to  ^^ 

remain  as  a  security,  in  case  the  purchaser  should  be      Bbrnau 
called  upon  under  that  judgment.    One  question  is,  whe- 
Uier  a  person,  having  a  contract  for  the  purchase  of  an 
estate  frpe  from  incumbrance,  can  be  conpelled  to  take 
instead  of  that  an  estate  subject  to  one  incumbrance, 
amounting  to  one  half  of  the  purchase-money;   whe-    Parcbaser 
ther  that  would  be  a  specific  p^om^ncd  of  the  con-  not  to  be  corn- 
tract.     Had  it  been  necessary  to  decide  that  question,  pelled  to  take 
I  should  be  strongly  disposed  to  say,  the  Defendant  could  •"  indemnity 
not  be  compelled  to  take  that  title.   Where  there  is  a  *^^°** '  J^''^^ 
small  incumbrance  upon  a  considerable  estate,  the  ques-  .  -  .   . «  .^    • 
ti<m  as  to  an  indemnity,  if  the  Estate  will  still  be  market*  ^i^  purchase- 
able,  is  widely  different  (^).  money. 

Dialinction  bk 
It  is  not  however  necessary  to  go  farther  than  inti-  s  small  incam- 
mating  my  opinion  upoa  that ;  as  upon  aQ  the  circum-  hrtnoe  on  a 

stances  of  this  case  my  conclusion  is,   that  the  Court  ^^'^""^■'■We 

estate 
ought  to  leave   the   Plaintiff*,    if  he  can  by  removing 

this  incumbrance  compel  a  specific  pcjrformance  of  the 
contract,  to  find  his  way  to  that  relief  without  inter- 
fering in  the  present  state  of  the  proceedings.  The 
circumstances  are,  .that  after  much  chaffering  about 
the  title,  whether  it  was  good  or  bad,,  whether  the 
purchaser  was  to  have  the  title-deeds,  or  only  attested 
^copies,  on  the  ground,  that  the  deeds  were  to  go  with  [  ^S22  ] 
a  larger  portion  of  the  estate,  the  vendor  in  Micbetelmas 
Term  last  brought  an  action  for  breach  of  contract; 
and,  having  proceeded  to  trial,  withdrew  his  record,  not 
from  any  reluctance  to  have  the  matter  decided  by  a 
Court  of  Law;  but  finding,  that  in  that  stage  of  the 
proceedings  he  could  not  support  his  action*  ^  In  the 

mean 

(29)  Calcraft  v.  Roehuckf  ante,  Vol.  I,  221;  see  the  note» 

Vol.  XIX.  O 
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1812.  mean   time    the   purchaser  brought    an  action   agiunsi 

m^j.  ^^^  person  holding  the  deposit;  and  was  permitted  to 

ly,  proceed,  until  he  obtained  a  verdict  for  it. 


Bernau 


Under  these  circumstances,  I  think  the  Court  ought 
to  adopt  their  own  principle;  'and  leave  them  in  the 
situation,  in  which  they  have  placed  themselves. 


,  ^®^^-  .  BEBB,  Ex  parte. 

Bankers,  ap-  Tji  February^  1804,  when  a  Commission  of  Bankruptcy 
pointed  under  vs&M^di  against  JKw«,  he  was  indebted  to  his  banker*, 

-.p    ,  .  Castell  and  Powell,  6000/. ;  who  were  by  the  appoint^ 

becoming  «ncnt  of  the  creditors  employed  by  the  assignees  under 

bankrupt  their  ^^  Commission  as  bankers  to  the  estate  until  September 
esti^  cannot  in  the  same  year;  when  they  became  bankrupts,  having 
have  any  divi-  at  that  time  in  their  hands  3700/.  of  Rutt'%  estate,>  de- 
dend  on  a  debt  posited  with  them  by  the  assignees ;  who  proved  that 
previously  due  g^^  ^g  ^  j^jj^.  ^^der  their  Commission ;  and  received 

,       .  '  1589/.,  the  amount  of  dividends  declared.     The  assig* 

ceiyed  bv  them  '^^^  under  the  Commission  against  Castell  and  Powell, 
as  bankers  to  ^^^S  Proved  their  debt  of  6000/.  under  the  Commis^ 
that  estate,  has  sion  against  Ruit,  presented  a  Petition,  praying,  that 
been  account-  his  assignees  may  be  ordered  to  pay  to  them  1081/.,  the 
ed  for.  amount  of  dividends,    declared  under  the  Commission 

against  Rutt. 

[  3S3  ]  Sir  Samuel  RofmUy  and  Mr.  Cooke,  for  the  Assjgnee^ 

mder  the  Commission  against  RiUt,  resisting  the  Pj^? 
tion,  said.  Lord  Roulyn  had  decided,  and  that  deciqioQ 
was  followed  by  t^  present  Lord  Chancellor,  that,  if  an 
aasignee,  having  in  that  character  money  in  his  hands, 
becomes  bankrupt,  his  dividends  may  be  set  off  against 
hii  debt  to  the  estate,  of  which  he  was  assignee;  and 

whetbor 
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wbether  he  stood  in  the  character  of  assignee  or  of         1812. 
an  officer  of  the  Court,  receiving  the  money,  makes  no         b^b 
difference;  that  it  is  clear  also  on  principle;  the  one      £gg  parig^, 
debt  being   due  from  these  assignees;    the   other   to 
tfaenu 

Mr.  Richards,  in  support  of  the  Petition,  observed, 
that  these  debts  were  not  due  personally  to  and  from 
the  assignees. 

The  Lord  Chancellor. 
The  case  is  this.  Ruiif  the  bankrupt,  was  indebted 
to  Gutell  and  Powell  6000/.  They  stood  in  the  place 
of  his  assignees.  Had  they  continued  solvent,  they 
eould  not  have  drawn  a  dividend,  until  they  had  ac- 
counted for  the  whole  money  received  by  them ;  and 
Surely  their  assignees  cannot  be  in  a  better  situation. 


The  Petition  was  dismissed  (90). 

(80)  Ex  parte  Graham,  3  Va.  ^  Baa.  180.    2  Rc$^s  Bank, 
Ca$.  74. 


JEPSON,  Ex  parte  ( 31 ).  ^®1«- 

Auguttm 

TpHE  Petition  stated,  that  Knott,  Smith,  and  Williams,     Separate  ore- 
dissolved  their  partnership  in   1810;    since  which  ditors  not  cn- 
&ne  Knott  and  Smith  had  carried  on  business  in  part-  ^'^®^  *®  ^^*® 
nership  together,  until  a  joint  Commission  of  Bankruptcy    ^ 
issued  in  1812  against  all  the  three.     Their  joint  ere-  unj^p  |^  j^jq^ 
ditors  were  five  in  number ;  whose  debts  amounted  to  Commission  of 
2300/.     The  joint  creditors  of  Knott  and  Smith  were  Bankruptcy. 

more 

(81)  Ex  Rehtitme. 

o« 
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1812. 


Jepson, 
Ek  parte. 


more  than  forty :  their  debts  exceeded  '8000/. ;  and  their 
joint  estate  6000/.  The  Petition  prayed,  amongst  other 
things^  that  the  creditors  of  the  two  might  be  at  liberty 
to  vote  in  the  choice  of  assignees  under  the  Commission 
against  the  three ;  to  which  the  petitioning  creditor  under 
the  Commission  consented. 


[  •225] 


Mr.  Wakefield^  in  support  of  the  Petition,  attempted 
to  distinguish  this  case  from  the  decisions  .in  Ex  parte 
Taitt  (32),  and  the  cases  there  referred  to,  against  joint 
creditors,  claiming  to  vote  in  the  choice  of  assignees  un- 
der a  separate  Commission  against  one  of  the  partners : 
the  joint  creditors  having  no  interest  in  the  separate 
estate  of  any  of  the  partners,  until  all  his  separate  cre- 
ditors have  been  fully  paid.  But  in  this  case  the  estate 
of  the  two,  in  which  their  creditors  are  in  the  first  in- 
*  stance  exclusively  interested,  will  be  submitted  to  the 
management  of  the  creditors  of  the  three,  unless  those 
of  the  two  are  admitted  to  vote  in  the  choice  of  the 
assignees  under  the  Commission  against  the  three. 

The  Lord  Chancellor  over-ruled  this  distinction,  and 
refused  to  make  the  Order  (33). 


(32)  Ante, Vol.  XVI.  193 ; 
see  the  notes,  194 ;  and  III, 
243,  Ex  parte  Elton. 

(33)  £lr  parte  Parr,  ante, 
Vol.  XVIll,  65.  1  Rote's 
Bank.  Cos.  76. 

The  present  coarse  of  ad- 
ministering the  separate  es- 
tates under  a-  joint  Commis- 
sion, and  the  joint  estate 
under  a  separate  Coihmission, 
avoiding  the  inconvenience 
and  inconsistency  of  concur- 
rent Commissions,  may  cer- 
tainly prove  prejudicial  to  the 
separate  creditors ;  who,  with 


perhaps  the  prior  legal  right 
to  a  Commission,  are  deprived 
of  all  controul  over  the  choice 
of  assignees ;  and  to  the  bank- 
rupt ;  who  loses  his  allowance 
on  a  distribution,  actodlj 
made  under  the  Commission^ 
though  supposed  to  be  by  an 
Order  of  the  Court  of  Chan- 
cery. Ex  parte  Farlow,  -2 
Ves.  ^  Bea.  209.  1  Roset 
Bank.  Cat.  421,  is  a  strong 
instance ;  especially  when 
considered  with  reference  to 
Ex  parte  Hdmet,  3  Ve$.  4r 
Bea.  137.   2  Rote,  96. 
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PAXTON  V.  DOUGLAS.  -^"^  ^'^'*- 

Aug.  12M. 
YJNDER  the  usual  Decree^  upon  a  bill  by  creditors,    Protectioa 
interrogatories  were  exhibited  before  the  Master  for  generally,  in 
die  examination  of  a  creditor  by  bond,  founded  *upon  [  ♦ggS  ]*^*^^ 
a  state  of  facts,  brought  in  by  the  Plaintiffs,  who  were    -  , 
creditors  by  simple  contract,  alleging,  that  the  bond  was  ceedinmi 
given  upon  an  illegal  consideration ;  viz.  the  sale  of  the  against  an- 
command  of  an  East  India  ship,  contrary  to  the  by-laws  swering  any 
of  the  East  India  Company.    The  obligee  declining  to  question, 
annirer,  not  only  directly  to  the  fact,    but  other  ques-  "*^*Dg  a  di- 

tions,  for  instance,  what  was  the  consideration,  and  why  .    *    ^ 

,  .    .  to  cnmmate 

the  debt  had  not  been  proved  under  a  Commission  of  ^l^  nartv    or 
bankruptcy,    as  having    a  tendency  t6   accuse    him    of  sobject  him 
Ti<>lating  the  law,  the  Master  reported  his  examination  to  penalty, 
to   be   ii^sufficient ;    to  which  Report  exceptions  were  ^c.,  or  form- 
taken.  »»K  one  step 

towards  it. 

Sir  Samuel  Romilly  and  Mr.  Winthrop,    in   support 
ef  the  Exceptions,    contended,   that  a  Bill,   containing 
these  interrogatories,  would  have  been  open  to  a  *  De- 
murrer, not  only  as  they  go  expressly  to   the  point  of 
the  sale  of  the  command,  but  as  each,  though  of  itself 
indifferent,  may  form  a  link  in  the  chain,  connecting  the 
|0Oiilrity  with  that  illegal  object ;   for  instance,  what  was 
die  consideration  ?  why  the  debt  was  not  proved  under 
1^. Commission   of  bankruptcy?    and,   if  the   Defendant 
Goold  not  be  compelled  to  answer  these  interrogatories 
IB  a  billy  no  distinction  can  arise  from  the  circumstance, 
diat  they  are  founded  upon  a  state  of  facts  before  the 
Haster. 

'  Mr.  Richards  and  Mr.  RoupeUy  for  the  Report,  urged, 
diat  though  the  state  of  facts  alleged,  that  this  bond, 
.as  violating  the  by-laws  of  the  Company,  was  iUegal,  the 

real 
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1813. 


Paxton 

V. 

POUGLAS. 

[  •227  ] 
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real  question  is,  whether  there  was  any  consideration ; 
the  absence  of  which  would  postpone  it  to  debts  by 
simple  contract:  that  it  does  not  appear,  whether  the 
party  is  still  amenable  upon  this  transaction;  which 
passed  in  the  year  1800;  and  he  is  bound  to  •establishy 
that  he  is  within  reach  of  the  forfeiture ;  which  cannot 
be  the  effect  of  his  answering,  that  he  paid  no  con- 
sideration. 


Sir  Samuel  Romilly,  in  Reply. 
Had  the  Plaintifis  represented  this  bond  as  purely 
voluntary,  the  obligee  would  have  been  in  a  situation  of 
great  embarrassment:  but,  having  alleged,  that  it  waa 
given  for  an  illegal  consideration,  calling  for  an  answer 
to  that  fact,  they  cannot  now  represent  it  as  merely 
voluntary.  This  protection  is  afforded  against  that,  not 
which  must,  but  which  may,  subject  the  party  to  penal- 
ties. Those  questions,  against  which,  if  not  connected 
with  this  state  of  facts,  no  protection  could  be  required^ 
as  why  the  debt  was  not  proved  under  the  Commission^ 
arci  so  connected,  equally  open  to  the  objection ;  as  they 
could  not  be  answered  without  disclosing  the  violattom 
of  the  by-law. 

7%^  Lard  Chancellor. 
In  no  stage  of  the  proceedings  in  this  Court  can  n 
party  be  compelled  to  answer  any  question,  accusing 
himself,  or  any  one  in  a  series  of  questions,  that  has  a 
tendency  to  that  effect:  the  rule  in  these  cases  being} 
that  he  is  at  liberty  to  protect  himself  against  answering^ 
not  only  the  direct  question,  whether  he  did  what  was 
illegal,  but  also  every  question,  fairly  appearing  to  be 
put  with  the  view  of  drawing  from  him  an  answer,  con- 
taining nothing  to  liffect  him,  except  as  it  is  one  link  in 
a  chain  of  proof  that  is  to  affect  him :  if,  for  instance, 
die  question  is,  why  the  debt  was  not  proved  under  the 
Commission^  the  object  being  thereby  to  lay  the  founda- 
tion 
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tion  of  an  inference,  that  the  party  acted  illegally  iH 
taking  the  bond,  he  has  an  equal  right  to  protection 
*  against  that  question.  With  regard  to  the  allegation, 
that,  the  illegality  being  within  the  knowledge  of  the 
|«rty,  he  ought  to  set  out  the  by-law,  and  the  time 
within  which  the  penalty  is  to  be  recovered,  &c.,  if  the 
Plaintiffs  had  charged  this  to  be  only  a  voluntary  bondj 
hnd  not  as  an  offence,  he  might  have  been  strongly 
pressed  upon  that :  but,  stating  these  agreements  of  th^ 
Company  with  their  servants,  not  depending  upon  the 
general  law  of  the  land,  as  the  ground,  on  which  they 
allege  the  transaction  to  be  illegal,  liiey  take  upoil  them- 
selves to  shew  all  those  facts. 


1X\%. 


The  Lord  Chancellor. 

•    I  have  looked  into  all  the  cases;  and  I  find  the  dis- 

.tractions  between  questions,  supposed  to  have  a  tendency 

to  criminate,    and  questions,    to  which  it  is  supposed 

.answers  may  be  given,  as  having  no  connexion  with  the 

other  questions,  so  very  nice,  that  I  can  only  say,  the 

strong  inclination  of  my  mind  is  to  protect  the  party 

jigainst  answering  any  question,  not  only  that  has  a  direct 

tendency  to  criminate  him,   but  that   forms    one   step 

towards  it ;  and  that,  as  these  interrogatories  are  framed^ 

this  party  cannot  be  compelled  to  answer* 


Paxton 

Douglas. 
[  ♦«28  ] 


A%g.\Mi. 


TWOGOOD,  Ex  pariff. 


[  229  ] 
1812. 

18/1. 
Distinction 


'T^IS  Petition,   by  the  assignees  under  a  Commission 

of  Bankruptcy,  stated  an  agreement  between  Crasi'  between  dis- 

l^y^  count  and  de« 
posit  of  bills ; 
depending  on,  not  tba  »sre  fftot  of  indorsement,  bat  tbe  intention  to 
make  an  absolute  transfer,  giving  fall  power  to  go  against  all  parties 
on  tbe  bills,  or  merely  to  enable  tbe  persoo,  with  whom  they  are 
deposited,  to  receive  the  amount  from  the  other  parties. 

Indorsement  primd  facie  evidences  of  tl|e  former;  unless  the  object 
pf  mere  deposit  is  clesrly  thewUf 
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TWOOOOD, 

Ex  parte. 


ley,  the  bankrupt,  previous  to  his  bankruptcy,  and' 
Richard  and  Edward  Lee,  that  Crossley  should  deposit 
with  the  Lees  bills  at  long  dates ;  which  bills  they  were 
to  receive,  when  due,  or  otherwise  dispose  of  in  the 
course  of  their  business,  as  they  should  think  fit ;  and 
in  consideration  thereof  they  were  to  accept  and  pay 
Crossley*s  bills  at  three  months,  charging  him  with  in- 
terest on  their  advances,  and  receiving  commission ;  and 
the  surplus,  if  any,  to  remain  to  Cros/dey'a  account. 


[♦280] 


At  the  time  of  Crossley  9  bankruptcy,  in  1807,  his 
debt  to  the  Lees  was  8007/. ;  and  they  held  bills,  in- 
dorsed and  remitted  by  him,  for  7999/.  They  proved 
the  whole  of  their  debts  under  the  Commission,  exhibit- 
ing the  bills  as  securities.  After  that  proof,  but  before 
any  dividend,  they  received  the  amount  of  two  of  the 
bills,  amounting  to  1424'/. ;  which  sum  they  deducted, 
when  the  first  dividend  was  declared.  They  afterwards 
received  three  other  dividends ;  and  since  the  first  divi- 
dend tbey  had  received  the  amount  of  three  other  bills, 
1792/.,  and  by  dividends  from  the  estate  of  other  parties 
to  the  bills,  2240/.  A  fifth  dividend  had  been  declared ; 
but  was  not  paid  to  them.  Richard  Lee  died;  and 
Edward  Lee  became,  a  bankrupt. 

The  Petition  prayed,  that  the  proof  under  the  Com- 
mission against  Crossley  voBy  be  corrected  by  reducing 
it  to  the  sum,  which  should  appear  remaining  due  after 
*  deducting  what  had  been  actually  received  in  respect 
of  the  bills  deposited,  in  the  whole  5AS1L  2s.  lOcf, ; 
an  account  of  the  dividends  overpaid  by  mistake,  with 
liberty  to  retain  the  amount,  and,  if  not  sufficient  to 
refanburse  the  estate  of  Crossley,  to  prove  the  deficiency 
under  the  Commission  against  Lee. 

Sir  Samuel  Romilly  and  Mr.  Cooke,  in  support  of 
the  Petition. 
It  is  settled,  that  bills,  thus  remitted,  are  to  he  con- 
sidered 
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aSdered  as  mere  deposits,   in  the  nature  of  a  pledge  i  - 
which  therefore  ought  to  have  been  sold,  and  the  proof 
made  only  for  the  residue  beyond  their  produce.    Ex 
parte  Baldwin  (34)  was  under  precisely  similar  circum* 
stances :  Bankers,  having  proved  the  whole  of  their  debt^ 
exfaiinting  bills,  deposited  with  them  as  securities,  afteir- 
wards  received  the  amount  of  several  of  the  bills :   the 
proof  was  expunged :  the  bills,  remaining  unpaid,  were 
ordered  to  be  sold ;   and  a  new  proof  to  be  made,  de- 
ducting all,  that  was  received  on  account  of  the  bills ; 
considering  them  as  mere  pledges.   Your  Lordship  has 
in  several  instances  acted  upon  that  principle.      The 
who)e  question  is,    whether    discount    or    security  was 
the  object.     The  former  is  not  pretended   as  to  those 
.bills,  which  were  paid  in  full ;   the  necessity  of  deduct- 
ing them  is  not  disputed :  but  upon  those,  which  are  not 
paid  in  full,  it  is  contended,  that  dividends  are  to  be. re- 
ceived, until  twenty  shillings  in  the  pound  shall  be  paid. 
The  agreement  in  thb  instance  is  to  remit  these  bills  as 
a  security ;  expressing  them  to  be  a  deposit ;  as  in  Ex 
parte  Bloxham;  where  bills,  remitted  together  by  die 
^  Chepstow  Bank  to  Bankers  in  London,  some  indorsed, 
others  not,  were  held  to  be  remitted  as  security,  not  by 
way  of  discount,    without  any  distinction,   whether  in- 
dorsed or  not.    An  agreement  to  deposit  bills  cannot 
give  a  right  to  discount. 

Sir  Arthur  Piggott,  for  the  assignees  under  the  Com- 
mission against  Lee,  contended,  that  there  was  a  clear 
distinction  between  the  bills^  which  had  been  paid  in  full, 
and  the  others. 


1812. 


Twooooo, 
Ex  partem 


[  •231  ] 


The  Lord  Chancellor. 

The  distinction  is,  that,  if  the  subject  of  deposit  is    Baokrapt's 

the  bankrupt's  property,  it  must  be  sold ;  and  the  excess  property 

proved  P^^'^S^^  «"«»* 
be  sold ;  and 
(34)  1707.   Cited  from  a  MaQUscript  Note  of  Mr.  Cooke,  the  excess 

compared  with  the  Order.  proved  as  a 

>  debt. 
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1812.         proTed  as  a  debt.    Where  bills  remitted  are  indorsed^ 

TwooooD      ^®  holder  primd  facie  may  go  against  every  one,  whose 

£s  parte*      name  is  on  them ;  and,  all  these  bills  being  indorsed,  it 

is  upon  the  other  side  to  prove,  that  the  meaning  was  not 

to  give  a  demand  upon  the  bills  against  the  drawer  and 

indorsers.     This  debt  however  is  inaccurately  proved* 

The  proof  should  have  been  upon  the  bills:  and  I  think 

Lee's  estate  entitled  to  that  proof.    The  real  question 

is,  whether  these  bills  were  indorsed  to  the  Lees,  as  their 

own,    to  work  out  payment  of   their  debt;   or  merely 

ihat  they  might  collect  the  money;  and  not  to  enable 

•them  to  go  against  the  indorsers:  a  proposition,  which 

the  other  party  must  make  out.    In  the  case  cited  there 

was  a  mortgage,  and  bills,  indorsed  and  not  indorsed: 

loference  from  .the  question  was,  upon  the  whole,  whether,  as  the  mort- 

a  mortgage,      gage  was  a  security,  the  bills  also,  indorsed  or  not  in* 

and  the  want     j^^sed,  were  intended  to  be  so;  and  the  Lord  Chancellor 

inferred  from  the  mortgage,  and  the  circumstance,  that 
[•SSS]  ♦  some  of  the  bills  were  not  indorsed,  that  those,  which 
some  bills  in  were  indorsed,  were  sent  merely  as  the  others.  The 
a  remittance,  circumstance  of  indorsement  does  not  make  a  difference^ 
that  the  object  if  the  real  meaning  was  deposit ;  as  the  indorsement  may 
as  to  the  whole  }jq  merely  with  reference  to  facilitieff  in  the  remcdiea 
was  deposit  ^^  ]^  taken  against  the  other  parties :  but  that  reason, 
no     ISC  0    .     ^jjg^pg  j^  exists,  nmst  be  clearly  made  out.    It  depends 

entirely  upon  this:  that  indorsement,  though  primd  Jaci^ 

evidence  against  this  Petition,  is  a  fact  not  considered 

inconsistent  with  the  remedies  to  be  given  upon  a  mere 

deposit :  but  it  must  be  clearly  established,  that  notwith^ 

standing   indorsement  the  object  was  a  mere  deposit. 

Bill  remitted,   Where  the  indorsement  is  made  merely  to  enable  the 

indorsed,  person,  to  whom  the  bill  is  remitted,  to  raise  money,  to 

™®'  "^     ^^'    meet  his  future  advances,  if  he  does  not  use,  but  keeps^ 

/  .       the  bill,  it  is,  though  indorsed,  a  mere  deposit;  arid  he 
son  receiving  »         »  ©  »  r       > 

it  to  raise  mo-  mus< 

ney  to  meet  future  advances,  is,  while  retained,  a  mere  deposit,  ap- 
plicable to  the  demands  of  the  remitter,  sabject  to  the  ri|;ht,  under 
the  indorsement,  of  constituting  a  third  person  creditor  by.nrgotiatiag 
it;  who  iq  case  of  bankruptcy  will  prove. 
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must  apply  it  to  the  demands  of  the  remitter :  but^  if  he  1812. 

passes  it  away,  by  parting  with  it  he  constitutes  a  third  _  "^^""^ 
person  a  creditor.  The  rule  has  been  frequently  laid  -.  ^* 
down,  that,  where  a  bill  is  remitted  indorsed  for  the  pur- 
pose of  raising  money,  and  the  person,  to  whom  it  is 
remitted,  has  not  parted  with  it  at  the  time  of  the  bank- 
ruptcy of  the  remittee,  it  is  still  the  property  of  the 
bankrupt :  but,  the  persdA,  in  whose  hands  it  was,  might 
have  raised  money  upon  it ;  and,  if  he  parted  with  it 
ibr  that  purpose,  that  person  would  prove  it  (35). 

The  question  depending  upon  the  meaning  of  the  in-^ 
dorsement,  I  will  refer  it  to  the  Commissioners  to  report 
Ihe  circumstances,  and  whether  the  indorsement  of  these 
bills  was  intended  to  give  the  power  of  going  against  all 
^  the  parties,  generally,  or  merely  to  enable  the  indorseea  [  *  S3S  } 
to  recover  from  the  other  persons.  In  the  latter  case 
it  is  deposit,  notwithstanding  the  indorsement. 


.  TAe  Lard  Chancellor,  having  afterwards  given  li-  Attg.  IBlA. 
berty  to  produce  affidavits  instead  of  that  inquiry,  and 
affidavits  being  accordingly  produced  by  the  assignees  of 
Lee,  declared,  that  under  all  the  circumstances  these 
Bills  were  not  to  be  considered  as  a  deposit ;  but  the  in- 
dorsees had  a  right  to  go  against  all  the  parties,  whose 
names  were  upon  them ;  and,  though  the  proof  was  mis- 
taken in  the  mode,  it  might  have  been  made  upon  the 
JBills  in  the  ordinary  manner. 

The  Petition  was  therefore  dismissed. 

(35)  See   Ex  parte  Pease  ante,   25.      1  Rose's    Bank. 

and  others,  the  case  of  the  Cases,  232,  243,  254,  and  the 

Coontry  Banks  in  the  bank-  note,  ante,  61. 
rnptcy  of  BoUero  and  Co., 
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Wt2.  CAWKWELL,  Ex  parte  (36). 

Aug.  \2tk. 

Order  for  pro-  nHHIS  Petition,  presented  by  the  petitioning  creditor 
daction  before  under  a  Commission  oif  Bankruptcy,  prayed  an  Order 

CommiMioners  f^^  ^^^  production  before  the  Commissioners  of  a  deed 
^      ^"  ^Z^  ^^  of  trust,  alleged  to  be  an  act  c^  bankruptcy. 

trust,  al-  rgoA-i 

leged  to  L*^  J       Sir  Samtiel  Romillt/,  in  support  of  the  Petition ;  which 

be  an  Act  of    was  opposed    by   Mr.  Leach  on  two    grounds.      Firsts 

Bankraptcy :     that  the  Lord  Chancellor  has    no  more  authority  than 

bat,  if  the  pe-  (Jig  Commissioners  to  compel  the  production :  Secondly, 

titioomg  ore-    ^y^^^  ^j^e  petitioning  creditor  had  acquiesced   under  the 

ditor  knew  of,     ,     , 
-         .       J  deed, 
and  acqaiesced 

nndfer,  it,  though  be  did  not  execute,  it  will  not  support  the  Com- 
mission. 

The  Lord  Chancellor* 
Act  of  Bank-  Commissioners  have  more  difficulty  upon  this  Act  of 
'uptcy  on  pa-  Bankruptcy  by  a  deed,  which  cannot  be  produced,  than 
d  mI  h*  h  ^  necessary.  If  it  is  once  proved,  that  such  a  deed  has 
cannot' be  d  -  ^^^^  executed,  though  it  cannot  be  produced,  they  may 
daced.  proceed  by  parol  evidence,  as  upon  any  other  fact. 

Jarisdiction  in  As  to  the  jurisdiction  to  order  the  production,  it  is  in 
bankruptcy  many  instances  very  difficult  to  state  precisely  the  prin- 
beyond  the       ciple,    on  which    the  jurisdiction   stands:    but,   though 

doubts  have  been  frequently  expressed  upon  it,  a  bank* 
rupt  is  often  ordered  to  do  that,  for  which  there  is  no 
express  authority  in  the  Acts  of  Parliament ;  and  I  cannot 
give  up  a  jurisdiction,  that  has  been  exercised ;  as  it  is 
beyond  question,  that  persons,  withholding  such  deeds, 
have  been  ordered  to  produce  them  before  the  Com- 
missioners. It  is  well  that  we  have  Lord  Hardwicke'^ 
authority  for  it ;   who  took  a  very  large  principle   as  to 

tho 
(36)  1  Rosens  Dunk.  Cam,  313. 


Statates. 
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the  jurisdiction  in  bankruptcy ;  thinking  that,  the  Le- 
gislature having  committed  to  the  Lord  Chanceliar  the 
jurisdiction  in  bankruptcy,  he  had  alt  the  authority  that 
he  had  when  sitting  in  the  Court  of  Chancery. 

• 

Supposing  it  proved  before  the  Commissioners,  that 
such  a  deed  has  been  executed,  it  may  still  turn  out, 
that  this  Petitioner  cannot  sustain  the  Commission.  It  is 
not  necessary,  to  support  the  second  objection,  that  he 
should  have  executed  the  deed.  If  he  knew  of  its  ex- 
*  istence,  he  may  have  so  far  acquiesced  under  it  as  to 
prevent  his  sustaining  the  Commission  ( 37  )• 


1B12. 


Cawkwbll, 
Ex  pari€. 


[  •fiss  ] 


The  Order  was  made  for  producing  the  deed  before 
the  Commissioners. 

(37)  Ex  parte  Battier,  Buck,  426. 


Lord  SEAFORTH,  Ejl  parte i S8). 

V 

HTHE  Petition  stated  an  agreement  by  the  petitioners, 
as  executors,  for  the  sale  of  a  leasehold  house 
and  the  furniture;  the  house  at  2400/.;  and  the  fur- 
niture to  be  taken  by  appraisement ;  which  was  after- 
wards made  at  2020L  The  purchaser  not  completing 
his  contract,  an  action  was  brought  by  the  petitioners ; 
who  obtained  judgment  for  4434/.,  damages  and  costs. 
A  Commission  of  Bankruptcy  issuing  against  the  pur- 
chaser and  his  partners,  the  house  and  furniture  were 
seized  by  the  Messenger  under  the  Commission  ;  and 
were  afterwards  sold  by  agreement,  without  prejudice, 
for  2893/.  18s. 

The 

(38)  1  Rose's  Bank,  Cases,  306. 


1812. 

Aug.  15M. 

After  judg- 
ment against 
the  purchaser 
of  a  leasehold 
house  and  fuf- 
nitare,  lien  of 
the  vendor 
upon  the  house 
and  foroitaret 
and  proof  un- 
der a  Commit- 
sion  of  Bank- 
ruptcy against 
the  purchaser 
for  the  defici- 
ency. 


SSft 
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1812. 


Lord 

Sbaporth, 

Ex  parte. 


[  236  ] 


The  Petition  prayed,  that  the  petitioners  may  be  de*- 
clared  entitled  to  retain  the  sum  of  2893/.  iSs.  and  to 
prove  the  deficiency,  as  a  debt  under  the  Commission. 

Sir  Samuel  Romilly  and  Mr.  Cooke^  for  the  petitioners, 
insisted  upon  their  right  to  a  lien. 

Mr.  Hart  and  Mr.  WethereU,  for  the  Assignees,  con- 
tended, that,  if  the  lien  could  extend  to  the  furniture, 
the  petitioners  were  put.  to  an  election  to  hold  the  house 
and  furniture,  or  come  in  as  creditors  under  the  Con>- 
mission ;  and,  having  obtained  a  Judgment,  were  bound 
to  give  up  the  house  and  furniture,  and  prove  their 
debt. 


THISTLE  WOOD,  Ex  parte  {39). 

¥7  PON    the    sale   of  an   estate,    in   the   year    1809, 

by  the   petitioner  Thistlewood   to  Temple^^  it  was 

agreed 
(39)  1  Rose's  Bank.  CJases,  290. 


The  Lord  Chancellor,   offering    a  case,   made 
Order  according  to  the  prayer  of  the  Petition. 
1812. 

March  25th. 
2eth. 

Aug.  IIM, 

18/A,  20/A. 
Annuity,  part 
of  the  price  of 
an  estate,  for 
the  life  of  the 
grantee,  aged 

thirty-two,  taken  at  an  nnder-valne,  from  his  state  of  health,  then  not 
insurable,  bat  afterwards  restored,  aad  secured  on  Bond  and  Judg- 
ment. The  value  to  be  proved  oo  the  bankruptcy  of  the  grantor  two 
years  afterwards,  is,  under  the  peculiar  circumstances,  not  the 
market-price;  nor  the  price  paid  origiually,  with  the  variation  oc- 
casioned by  the  lapse  of  time,  ( since  established  as  the  general  rule. 
Ex  parte  IVhitehead,  post,  557.  1  Mer,  10.  127.  724 ;  )  but  the  actual 
value  at  the  bankruptcy,  with  reference  to  the  grantee's  age  and  Im- 
proved health,  the  price  paid,  and  the  enjoyment,  as  evidence  of  the 
value,  not  simply  reducing  it  by  the  payments  made :  the  contract 
involving  a  contingent  risk  with  reference  to  the  grantee's  health, 
which  might  have  turned  entirely  against  him. 

Exceptions  filed  to  the  Master's  Report,  under  a  reference  in  bank- 
ruptcy, upon'Petition  for  liberty  to  except. 


th^ 


Thistla^ 
wooi»v 
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agreed,  that  8000/.  pait  of  the  purchase-money,  should  .18Ut. 

be    converted  into  an  annuity  of  800/.   for  the   life  of 

Thisilewaod;   whowacs  then  at  the   age   of  thirty-two 

^  jears^  but  in  so  bad  a  state  of  health,  that  the  offices      Ex  partfi 

reflised  to  insure  his  life.    The  annuity  was  secured  by      [  ♦  237  ] 

Temple  on  his  bond  and  judgment.    Within  two  years 

afterwards,  the  annuity  being  in  arrear,  five  quarterly 

payments  only  having  been  received,  a  Commission  of 

Bankruptcy  issued  tLgainst  Temple.     Thistlewood,  whos# 

health  was  perfectly  restored,  applied  to  prove  the  ar* 

rears  and  the  value  of  the  annuity  as  a  debt  under  th^ 

Commission ;  estimating  the  value,  according  to  the  opiy 

Dion  of  the  Actuary  of  an  Insurance  Office  at  10^000/. ; 

which,  according  to  the  tables  for  calculating  the  duty 

on  legacies,  would  amount  to   12,000/. :  but,  the  Cotn-^ 

missioners  refusing  to  admit  his  proof  for  more  tha^ 

7411/.  I5s,  lOd.  the  Petition  was  presented,  praying,  that 

he  may  be  permitted  to  prove  the  sum  of  10,000/. 

Sir  Samuel  Romilly  and  Mr.  Montague,  in  supporl 
of  the  Petition. 
The  question  is,  in  what  way  ought  the  Commi37 
sioners  to  value  this  annuity  ?  The  course,  which  they 
veem  to  have  adopted,  cannot  be  the  true  rule;  consi- 
dering the  sum  of  8000/.  as  a  loan;  and  discounting 
the  payments  received ;  leaving  a  balance,  not  precisely, 
but  so  near  their  valuation,  that  it  must  be  supposed  to 
have  been  made  on  that  principle.  They  cannot  have 
proceeded  upon  the  difference  of  two  years  in  age; 
which  at  that  period  of  life  could  not  affect  the  value ; 
as  at  a  more  advanced  period  it  would  very  consider- 
ably. Tt  is  said,  the  sum  paid  originally  must  be  taken 
into  consideration ;  and  in  Ex  parte  Le  Compte  ( 40 ) 
Lord  Hardwicke  held,  that  the  enjoyment  by  the 
*  annuitant  must  be  considered  :  but  is  it  possible  in  this  [  •SSS  ] 
ciue«  the  purchase  of  an  annuity  of  800/.   by  a  man  in 

a  very 
(40)  lil/Jk.251. 
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181^ 


Thistlr- 

WOOD, 

Ex  parte. 


a  very  bad  state  of  b^ldi,  for  his  own  Kfe,  for  80Q0L 
to  maintain,  that  he  is  not  entitled  to  the  benefit  of  the 
very  fortunate  change,   that  has  since  occurred  in  his 
health  ?    Suppose  the  case  to  be  the  reverse  of  what  H 
b;  that  at  the  time  of  valuation- there  was  no  prospect 
of  the  life  enduringi  until  another  instalment  would  be- 
come due;  nay,  farther,  suppose  him  to  have  died  after 
the  Commission :  is  not  that  to  be  considered?     Is  the 
valuation  to  be  stili  as  upon  a  good  life?    For  what 
reason  is  no  regard  to  be  had  to  the  change  of  cir* 
cum'dtances  upon  this  contract,  as  upon  all  others,  in  the 
event  of  bankruptcy?     Upon  a  contract  for  a  loan>  of 
stock,    with  a   bond   forfeited  before  bankruptcy,    the 
value  at  the  date  of  the  Commission  is  the  rule  (41)4 
The  inquiry  always  must  be,  what '  is  the  value  at  tbe 
time  the  subject  is  to  be  valued? 


This  is  not  a  case-  depending. upon  the  late  Act  of 
Parliament  ( 42 ) :  the  bond  having  become  forfeited  by 
the  effect  of  an  instalment  due  at  the  time  of  the  bank-^ 
ruptcy.  The  great  inconvenience  of  the.  old  rule,  .that 
the  annuitant  was  entitled  to  have  his  dividend  paid  to 
him  every  half  year,  led  to  the  course,  that  now  prevails, 
to  value  the  annuity,  and  pay  him  a  proportion  of  the 
estate  with  the  other  creditors;  and  the  criterion  of  his 
interest  must  be  the  value  prospectively  taken,  not  re*: 
trospectively. 


[  •239] 


The  value  cannot  depend  upon  the  nature  of  the 
curity;  which  is  in  this  instance  only  personal  Th^ 
•  may  afford  a  just  principle,  when  the  subject  of  con- 
sideration is  the  fiurness  of  the  transaction;  but  has  no 
effect  upon  actual  insolvency ;  when  the  loss  is  borne 
by  receiving  a  dividend  for  payment.      The  creditort 

taking 

.    (41)  Ex  parte  Day,   ante,      c.  121,  f.  17.  6  Geo.  IV,  c.  W, 
Vol.  VII,  301.  s.  64.    Ex  parte  Key,  1  Mad. 

(42)  Statute   40  Geo.  Ill,      420. 
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taking  only  personal  security,  ia  not  to  receive  less  on 
that  account.  The  value  therefore  can  apply  to  nothing 
but  the  circumstances  of  the  individual  case ;  the  age» 
the  state  of  health  at  the  time;  and  we  must  take  into 
the  accounti  that  the  payment  will  be  immediately  re- 
ceived by  the  dividend ;  excluding  all  consideration  of 
the  security :  which  in  the  case  of  insolvency  never  is, 
or  ought  to  be,  taken  into  consideration. 


1812. 


Thistlb- 

WOODh  ' 

Ex  pariu 


Mr.  Hari  and  Mr.  Bellf  for  the  Assignees. 
This  Petition  prays,  that  the  Petitioner  may  be  per^ 
mitted  to  prove   10,000/.    as  the  value  of  an  annuity » 
which  he  purchased  for  only  8000/.  upon  no  other  se- 
curity than  the  bond  of  the  grantor,  who  has  since  be- 
come biiidLrupt ;   the  Petitioner  having  enjoyed  the  an- 
nuity a  year  and  a  half;  and  he  tenders  this  proof  upon 
the  valuation  of  an  actuary,  a  mere  dry  calculation  of 
the  value  of  lives,   upon  a  general  scale,  according  to 
tables  in  the  books  of  an  Insurance  Office ;  not  taking 
into  consideration  the  actual  state  of  health,  the  nature 
of  the  security,  the  chances  of  insolvency,  or  any  other 
particular  circumstances,  upon  which  the  value  must  es- 
sentially depend.    This  annuity  is  valued,  as  if  it  was 
upon  the  best  landed  security  in  the  kingdom.     The  ad- 
nussion  of  annuity  creditors  to  pr6ve  was,  though  just, 
a  strong  step ;  and  a  just  attention  to  the  other  creditors 
forbids,  that  he  who  purchased  the  annuity  for  8000/., 
should    two    years    afterwards    be    allowed    to    prove 
10,000/.  on  account  of  his  improved  health :  a  ground, 
that  woiild  send  every  case  to  a  Jury.    The  language  of 
*  ifie  late  Act  of  Parliament  ( 43 )  is,  that  the  Commis- 
uoners  shall  ascertain  the  value:  an  expression  of  very 
different  import  from  a  mere  computation  upon  the  ge- 
neral run  of  lives ;   and  the  difference  of  security,  as  jt 
most  deeply  affect  the  value,  is  pairticularly  noticed.    The 
computation  of  an  actuary  going  always  upon  a  general 

principle 

(43)  SUt.  49  Gto.  Ill,  c.  Ul,  $.  17. 

Vol.  XIX.  P 


[  ♦840  ] 
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1812.         principle  of  calculation,  without  any  regard  to  tlie  par*^ 


rw^y^'^^  ticular  case,  there  is  necessarily  a  great  difference  be- 

woOD,         tween  such    calculation    and  the    selling  price  in  the 

fit  parte*  market  at  a  particular  period;  depending  on  many  par^ 
ticular  circumstances,  and  on  none  more  than  the  secu^ 
rity ;  which  makes  as  great  a  difference  as  health :  the 
same  annuity,  for  which  six  years  purchase  is  acknow-* 
ledged  to  be  a  fair  price,  being,  properly  secured,  worth- 
fourteen  or  fifteen  years  purchase.  As  no  one  would  lay 
out  his  money  with  tbe  view  of  merely  recovering  back 
his  principal  and  interest  by  instalments,  it  is  clear, 
that  no  one  would  give  for  an  annuity  the  price  an  ac-* 
tuary  sets  upon  it  ;  a  price  not  to  be  obtained  in 
the  market  for  an  annuity  fix)m  a  man  even  in  the 
highest  credit;  and  the  fact,  that  the  security,  however 
good,  is  merely  personal,  makes  a  considerable  differ- 
ence.  It  is  impossible  to  suppose,  that  a  man,  taking 
into  the  market  a  fee-simple  estate,  wiD  not  purchase 
upon  better  terms  than  he,  who  offers  only  personal  ae* 
curity.  The  value  of  money  also  fluctuates.  It  cannot 
always  be  received  at  the  day,  and  laid  out  at  a  moment*' 
The  purchaser  at  an  actuary's  price  always  purchases  al 
a  loss  with  reference  to  the  selling  price. 

The  proposition  therefore  is,    not  that  all  the  soma 

paid  are  to  be  deducted  from  the  original  price,  and  the 

[  ^  241  }      f  balance  proved :   but  what  the  annuity  is  worth  after 

the  lapse  of  time,  all  other  things  remaining  the  same. 
If  that  is  not  the  rule,  it  must  be  tbe  selling  price  in 
the  market;  and  cannot  be  the  actuary's  price.     The 
L    • '  only  way  of  determining  the  value  of  any  particular  axi^ 

nuity  is  to  see  what  it  cost,  and  then  deduct  what  is  te 
be  allowed  for  the  risk  already  incurred.  All  beyond 
that  is  iraud.  The  Liegislature  never  intended  to  give 
the  individual  more  than  he  could  have  obtained  in  the 
narket    The  lat^  Act  of  Parliament  (44)  would  lead  ter 

great 
X44}  Siat.  49  Geo.  lU,  c,  \^U  9. 17. 
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lireat  fraud,  If  the  value  is  to  depend  upon  an  actuary'^         18 12* 

calculation.    Annuities,  granted  just  before  bankruptcy,         ^^^^^    , 

Would  thus  be  valued  at  perhaps 'fifteen  years  purchase.        wood 

The  object  could  not  be  to  give  a  greater  sum  than  the       Ex  pari0^ 

annuitant  could  obtain  in  any  other  way  by  attempting 

to  turn  his  annuity  into  money.    It  Vas  to  do  justice  to 

a  class  of  creditors,  who,  as  the  law  stood  before  that 

Act,  were  prevented  from  proving ;  but  not  to  give  them 

a  benefit,  which  they  could  in  no  other  way  obtain.    The 

mode  of  doing  justice  to  the  annuitant  and  the  other 

creditors  is  by  a  proportional  diminution  from  the  price 

actually  paid.    The  consequence  of  any  other  rule  must 

be  a  reference  to  a  Jury  in  every  instance  to  ascertain 

fte  circumstances. 

Sir  Samuel  Romilly^  in  Reply.  * 
'  This  is  no  question  upon  the  construction  of  the  laid 
Act  of  Pariiament ;  which  with  reference  to  this  subject 
merely  puts  annuity-creditors,  generally,  in  the  same  si- 
tuation, as  if  a  forfeiture  had  accrued;  and  it  surely^ can- 
not turn  upon  any  distinction  between  terms  so  nearly  i 
synonymous  as  "  ascertain^*  and  ^^  compute.**  Neither 
*the  nature  of  the  security^  nor  the  selling  pricei  can  be  r  •gj.g  1 
the  criterion  of  value.  When  an  annuity  is  granted,  the 
purchaser  will  consider  the  certainty  of  payment  and  th# 
security ;  but  upon  a  bankruptcy  the  value  is  to  be  ascer- 
tained at  that  time;  and  how  are  the  Commissioners  to 
have  regard  to  the  security?  The  whole  value  and  se- 
eority  consist  in  the  dividend :  the  bankrupt  being  pro- 
tected against  that,  as  against  any  other,  debt.  If  how- 
ever attention  is  to  be  given  to  the  nature  of  the  secu-  / 
tity,  this  annuity  must  have  been  considered  as  extremely 
Well  secured.  It  was  upon  a  Judgment  certainly;  but 
k  Judgment  against  a  man  seised  of  real  estate,  and 
supposed  at  that  time,*  not  only  .solvent,  but  very  opu- 
fent.     The  bankruptcy  of  the  grantor   can   afford  no 

P  2  reason 
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reason  for  treating  the  annuity,  sold  to  the  grantee  focr 
bis  own  life,  the  subject  of  a  contract  between  two  indi- 
viduals, the  grantor  and  the  grantee,  as  an  annuity  for 
the  life  of  a  third  person;  who  might  leave  the  king- 
dom ;  whose  existence  it  might  be  very  difficult  to  prove. 
The  same  measure  of  value  cannot  possibly  be  applied 
to  interests  so  very  different* 


[  •243  ] 


Proof  in  bank- 
rap  toy  before 
the  SUtute 
49  Geo.  III. 
c.  121,  f .  V7, 
for  the  value 
of  an  annaity 
under  the  pe- 
nalty of  a 
bond  forfeited. 


The  Lord  Chancellor. 
It  struck  me  during  the  argument,  that  there  had 
been  some  decision  by  Lord  Thurlow  upon  a  questipn^ 
having  at  least  some  resemblance  to  this ;  though  pro- 
bably it  would  not  govern  this  case ;  which  is  very  spe<^ 
cial  in  its  circumstances.  The  feeling  as  to  annuitants 
generally  has  no  application  here.  This  is  the  case  of 
a  person  selling  a  real  estate,  and  taking,  in  consider- 
atidn  of  8000/.,  part  of  the  purchase-money,  an  annuity 
of  800/.,  not  fiiLed  even  by  a  charge  upon  that  estate, 
which  was  his  own.  Upon  his  application  to  prove 
under  the  bankruptcy  the  Commissioners  seem  to  have 
*had  some  regard  to  the  late  Act  of  Parliament  (45); 
to  which  it  was  not  in  this  case  necessary  to  resort ;  as, 
a  forfeiture  having  occurred  by  the  failure  of  a  quar- 
terly payment  long  before  the  bankruptcy,  the  proof 
nught  be  made  upon  the  ordinary  doctrine. 

The  petitioner  having  applied  to  prove  more  thaM 
8000/.,  and  now  seeking  to  prove  10,000/.,  as  the  value 
of  the  annuity,  exclusive  of  the  arrears  at  the  time  of 
the  bankruptcy,  the  Commissioners  declined  to  allow  his 
claim ;  being  of  opinion,  that  in  ascertaining  the  value 
of  an  annuity  under  the  late  Statute  regard  ought  to  be 
had  to  the  price  paid,  and  the  time,  during  which  the 
annuity  has  been  paid.  Some  regard,  I  agree,  ought  to 
be  had  to  the  price  paid ;   as  that  in  a  sense  may  be 

evidence 
(45)  Stat.  49  Geo.  Ill,  c.  121,  f.  17. 
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^dence  of  the  worth  of  the  annuity  now :  but  what  is  181S. 


the  eflfect  of  that  fact  of  the  price  requires  much  farther       -^ 
consideration.     I  agree  also,  that  regard  is  to  be  had  to        wood 
the  time,  during  which  the  annuity  has  been  paid :  that      Ex  parie. 
circumstance   being    also    evidence    of   the  value    now. 
These  circumstances  however  are  but  evidence. 

The  Commissioners  say,  that  according  to  that  prin- 
ciple this  annuity  is  worth  7411/.  15^.  lOd.  In  what 
manner  they  calculate  that,  having  regard  to  the  price 
and  the  time,  is  not  explained  in  their  memorandum; 
which  does  not  state  the  nature  of  their  regard  to  th^sd 
•circumstances.  Mr.  Morgan^  the  Actuary,  upon  whose 
estimation  of  the  value  the  petitioner  insists,  proceeds 
upon  a  general  calculation  of  the  value  of  lives,  consi- 
dering none  as  bad,  that  are  ordinarily  good ;  looking 
to  the  time  of  life,  if  insurable  at  all ;  and  having  no 
regard  to  the  nature  of  the  security.  It  is  clear  upon  the 
^  facts  of  this  case,  that  this  annuity  must  have  been  sold  [  ^244  ] 
and  bought  two  years  ago  without  any  reference  to  such 
a  calculation  as  this;  and  I  say,  that  no  market-price 
■was  given  for  this  annuity,  in  this  sense.  If  the  parties 
agree  for  an  annuity  at  the  market-price,  they  mean  the 
general  price  of  annuities  sold  in  the  market :  but  it  is 
clear,  that  this  annuity  was  not  bought  with  reference  to 
any  market-price.  The  Actuary  two  years  after  the  pur^r 
chase  stating  the  value  at  10,000/.,  without  reference  to 
indisposition  or  security,  it  is  impossible  to  say,  that 
it  could  be  only  8000/.  two  years  before.  Those  sums 
could  not  be  the  comparative  market-prices  with  re- 
ference to  the  ages  of  thirty-two  and  thirty-four.  If 
therefore  there  is  any  rule,  that  a  man,  buying  at  the 
market-price,  shall  prpve  at  the  market-price,  that  cao- 
hot  apply  here.  If,  on  the  other  hand,  it  is  insisted, 
that  this  annuity  was  bought,  not  at  the  market-price, 
but  with  reference  to  the  circumstance  of  the, purchaser's 

»  •  •  • 

bad  health,  he  cannot  have  the  market-price  now  with- 
out 
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mi.  out  reference  to  the  state  of  health.    If  upon  the  ori-^ 

"^"^^  ffinal  purchase  the  circumstances  were  to  be  taken  into 

WOOD  eonisideration,  so  they^  and  not  the  market-price^  must 

JSr  parte.  ^o^  determme  the  value. 

Although  the  valuation  of  annuities^  to  determine  the 
amount  of  the  proof,  is  familiar  in  bankruptcy,  and  in 
the  distribution  of  assets  and  sales  of  estates  in  this 
Court  a  direction  to  set  a  value  on  annuities  is  equally 
familiar,  it  is  singular,  that  I  am  unable  to  find,  that 
either  Commissioners  of  Bankruptcy  have  any  fixed  prac-. 
tice  upon  this,  or  the  Masters  in  their  Offices.  Tho 
question  therefore  now  occurs,  what  would  be  right,  a^ 
ad  original  rule,  supposing  there  is  no  decision.  Iq 
moral  justice  there  appears  no  objection  to  this  propo^ 
sition.  Thistlewoody  at  the  age  of  thirty-two^  being  de» 
[  ^21^  ]       ^sirous  to  have  something  certain,  though  generally  b^ 

must  give  fifteen  years  purchase  for  an  annuity  for  his 
own  life,  yet  with  reference  to  the  state  of  his  health) 
which  is  so  bad,  that  it  is  not  probable  he  should  liv^ 
three  years,  offers  Temple  8000/.  for  an  annuity  of  800/.  \ 
who  agrees  to  grant  it.  If  T/Ustlewood  diecl  within  & 
year,  who  could  Say  it  was  unjust  that  Temple  should 
keep  the  8000/.  ?  Then  what  right  has  he  to  demand 
7000/.  more,  if,  the  purchaser  being  restored  to  -firn^ 
health,  the  annuity  should  be  worth  15,000/.?  Thi$ 
answer  is,  that,  as,  had  Thistlewood  died  within  a  year, 
which. was  probablci  he  would  have  lost  the  whole,  sq 
he  is  entitled  to  the  benefit,  the  chance  turning  the  othe^ 
way.  Suppose,  to  illustrate  this,  that  the  annui^  had 
been  charged  upon  the  estate  sold  by  TAUUewood,  and 
that  estate  worth  800/.  per  annum ;  and  that  life  estate 
became  worth  1S,000/. :  why  should  he  not  sell  it  for 
that  sum  ?  There  is  nothing  therefore  unfair  in  the  pro- 
position, if  the  law  can  give  it  efiect. 

.  The  original  cases  in  bankruptcy  considered  the 
pmalty  of  the  bond,  in  this  instance  16,000/.,  as  the 

debt; 
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dibti  not  however  to  be  received,  but  to  stand  a3  k        istS. 

security  for  the  annuity;    and   Lord  Hurdwicke'8  rule  ^"^^^^^ 

originally  was,  if  there  were  sufficient  assets^  to  pay  the        woo]> 

annuity  half  yearly :  the  defat  giving  a  right  to  receive      £^  p^rte^ 

under  the  proof  the  annuity  itself  out  of  the  assets,  if   Origioallj 

the  state  of  the  assets  permitted  it,  down  to  the  death  of  under  proof  im 

the  annuitant.     This  annuitant  being  at  the  date  of  the  hankraptcy 

Commission  a  healthy  man,  there  is  no  doubt,  that  his  ^P^     ®  P*" 

right  to  receive  under  the  bankruptcy  in  that  way  would  .     ^ 

have  sold  for  much  more  than  when  he  was  of  the  aire  of  .„  .„. 

^  thirty-two  in  a  bad  state  of  health.     The  course  ailer-  I  "^^J  nnily^ 

wards  changed  to  setting  a  value  upon  the  annuity,  to  be  forfeited,  the 

proved  as  the  debt;  wliich  hoTd Hardwicke  puts  upon  annuity  itself 

die  convenience  of  distribution.    The  expression  in  Ex  ^^  received, 

parte  Le  Qmpteiid)  is  "  to  settle  the  value  of  her  ^{  ^^^^J^^' 

^f  life."    He  could  not  consider  the  payments  made  as       i 

^  ^  ,  modem  course 

reducing  the  value ;   as  in  that  way  it  might  be  so  te^*  ^  prove  the 
duced  as  to  be  worth  nothing.    He  meant  therefore,  that  yalne  of  the 
the  difficulty,   however  great,   of  determining  the  value  anoaity  as  a 
of  the  life,  must  be  met^  and  decided.    That  is,  I  agree,  debt,  for  con« 
a  very  difficult  inquii^  before  a  jury,  very  different  from  ^®^cDce  of 
an  inquiry  as  to  the  value  of  stock ;  which  may  be  easily    "      ^  ^^ 
ascertained :   but  the  value  of  a  freehold  estate  for  life 
eannot  be  justly  ascertained  without  looking  to  the  na* 
ture  of  the  life  ;  and  in  this  case  a  jury  might  have  beea 
called  upon  to  meet  the  difficulty.    Suppose  Thistlewood 
had  insured  his  Ufe  for  4000/L ;  and  again  two  years 
afterwards  for  another  sum  of  4000/. ;  and  actions  upon 
those  policies  were  brought  by  his « executors :   a  jury 
must  have  tried  in  each  instance,  whether  with  reference 
to  his  state  of  health  his  life  was  insurable ;  and  must 
have  determined  upon  the  opinions  of  medical  men  and 
other  evidence.  What  is  meant  by  saying,  that  I  am  to 
consider  the  risk,  that  has  been  run,  and  the  value  in 
proportion  to  the  benefit  received  ?    How  is  that  to  be 
4one  ?  .  The  latter  is  much  the  more  difficult  inquiry. 

Unless 
(46)  lAtk.  2^1. 
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lil2.         Unless  I  can  ascertain,  what  will  be  the  fiiture  protMble 


Thistlb- 


enjoyment,  how  can  I  ascertain  the  proportion  between 
wood"*       the  past  and  future  benefit?    If  I  can  look  at  the  market-- 

Ex  paHe.  price,  and  take  it  as  the  contract-price  at  the  age  of 
thirty-two,  and  now  at  the  age  of  thirty-four,  it  is  very 
easy  to  ascertain  the  proportion :  but,  if  the  original  con- 

[  *£47  ]      tract  was,  not  upon  the  market-pri^,  but  with  ^  reference 

to  Thistlefaood's  very  baid  state  of  health,  reducing  the 
consideration  to  8000^.,  a  valuation  afterwards  with  refer- 
ence to  the  market-price  is  upon  quite  a  different  ratio, 
and  one,  which  the  parties  did  not  agree  to  have  applied 
to  their  contract. 

I  recollect,  that  in  Heathcote  v.  Paignon{Afl)  Lord 
Kenyan  would  not  listen  to  this  doctrine ;  when  on  his 
inquiring,  what  was  the  market-price,  I  pressed  upon 
him,  that  it  was  not  the  intention  of  the  parties  to  deal 
at  a  market-price ;  the  person  on  whose  life  the  annuity 
depended,  being  very  infirm  at  an  early  period  of  life  by 
repeated  fits  of  gout;  and  no  common  dealer  would 
have  given  six  years  purchase;  that  the  bargain  was 
made  without  reference  to  the  market-price,  considering 
that  as  an  unjust  criterion ;  and  the  Court,  taking  that 
as  the  principle,  would  not  be  governed  by  the  agree- 
ment of  the  parties.  Lord  Kenyan  however  set  aside 
that  annuity;  as  the  consideration  was  only  five  y^ars 
purchase,  and  the  market-price  six.  The  case  afterwards ' 
went  before  Lord  Thurlow;  and  Imust  say,  I  regretted, 
that  he  decided  it,  as  he  did,  without  saying,  whether  be 
would  apply  the  market-price,  or  not ;  stating,  that  the 
exception  did  not  compel  him  to  decide  that  question. 
In  all  these  cases  the  answer  of  the  actuary  to  the  ques- 
tion, what  is  the  market-price,  is  a  mathematical  calcu- 
lation upon  their  tables ;  which  is  very  different  from  the 
actual  value.  There  is  no  doubt,  for  instance,  that  the 
value  of  the  accumulation  under  Mr.  Thellussan*8  Will 
*  is 

(47)  2  Bro.  C.  C.  1«7. 
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is  by  the  effect  of  deaths  much  less  now  than  it  was         ISIS. 
understood  to  be  six  years  since.  • 

woolly 
In  this  particidar  case,  if  it  is  not.  governed  by  some      Ex  parte. 

*  positive  dectsioi^  much  more  inquiry  is  necessary  into      [  *£48  ] 

all  the  circujaistances,   under  which  the  purchase  was 

made,  and  fliat  go  to  the  constitution  of  the  vahie  at  the 

time  of  the  bankruptcy.    I  cannot  say,  that  the  actuary*^ 

cakulatton  of  the  price  of  the  day  must  be  the  rule ; 

nw  do  I  say,  that  the  nature  of  the  security  is  to  make 

the  difference.    Let  it  be  referred  to  the  Master  to  con- 

sider  the  value  of  this  annuity  at  the  time  of  the  bank* 

ruptcy. 


'  The  Master*s  Report  adopted  Mr.  Morgan*s  valuation      Aug.  llik. 
of  10,000/. ;  and  a  Petition  was  presented  for  liberty  to 
file  exceptions  to  that  Report. 

.  Mr.  Bell  said^,  that  the  proper  mode  in  bankruptcy  is 
to  present  a  Petition  in  the  nature  of  exceptions ;  but  it 
was  conceived  in  the  Bankrupt  Office,  that  there  must 
be  a  Petition  for  liberty  to  except,  and  exceptions  must 
be  filed. 

• 

The  Lord  Chancellor   permitted   the  argument  to 
proceed  upon  the  objections  to  the  Master's  Report,  as    * 
^if  exceptions  had  been  filed* 

Mr.  Hart  and  Mr.  Bell,  for  the  Assignees,  objected, 
that  the  Master  had  not  inquired  into  the  particular 
circumstances,  under  which  this  annuity  was  granted, 
the  condition  of  the  parties,  the  nature  of  the  security, 
the  probability  of  the  grantor)s  continuing  able  to  pay, 
&c.,  which  was  the  object  of  the  reference,  for  the 
purpose  of  ascertaining  the  value  at  the  time  of  the 
*  bankruptcy  of  this  particular  annuity,  not  the  general      [*249.] 

value 
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value  of  such  an  abnidty ;  the  Master  being  Satisfied 
with  merely  asking  Mr.  Morgan,  the  same  Actuary,  what 
is  the  value  of  such  an  annuity,  secured  on  land,  for  a 
life  of  thirty-four  years  and  a  half. 

Sir  Samuel  RomUly  and  Mr.  Montague,  for  the  ori*- 
ginal  petitioner,  supported  the  Masters  Report;  alleg- 
ihg,  that  no  evidence  was  produced  to  the  Master  in 
opposition  to  the  valuation  of  the  Actuary,  laid  before 
him  by  the  petitioner.         ^ 

The*  general  question  was  again  very  fully  argued  on 
both  sides. 


The  Lord  Chancellor. 
The  Act  of  Parliament  ( 48 )  has  nothing  to  do  with 
this  case,  or  any  case  in  bankruptcy,,  farther  than  this ; 
that  previously  to  that  Act,  if  the  annuity  was  secured  by 
a  covenant,  the  arrears  only  could  be  proved :  if  secured 
by  bond  and  covenant,  and  there  had  been  no  failure^ 
nothing  could  be  proved ;  but,  if  a  failure  had  occurred; 
there  was  this  di^erence  between  a  bond  and  a  cove- 
nant, that  under  a  covenant  the   arrears  only  could  be 
proved ;    but  under  a  bond,   forfeited  before  the  bank- 
ruptcy, the  value  of  the  annuity,  as  well  as  the  arrears ; 
and  this  clause  in  the  late  Act  of  Parliament  only  pro- 
proof  in  bank-  vides  that,  in  order  to  give  the  annuitant  some  proportion 
rap  toy  of  an-    of  the  property,  it  is  no  longer  necessary,  that  there 
naities  r»jgQ-i  ♦should  have  been   a  breach  of  the  condition  of  the 

bond;  the  meaning  of  the  noble  mover  of  that  clause  (49) 

beinft 


Distinction, 
before  the  Stat 
46  Geo.  III. 
c.  121.  f,  17, 
ButhorisiDg 


gene- 
rally, between 
covenant,  un- 
der which  ar- 
rears  only 
could   have 
been  proved, 
and  a  bond, 


(48)  St.  49  Geo.  Ill,  c.  121, 
I.  17. 

(49)  Sir  Samuel  Romilly 
had  observed,  that  the  four 


last  clauses  of  the  Act,  in- 
cluding this  one,  were  added 
in  the  House  of  Lords. 


under  whieh, 

if  forfeited  before  the  bankruptcy,  the  value  also  might  have   been 

proved. 
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betngy   I  believci   that  the  Commissioners  shbuld  deal  1613. 

with  the. value  exactly  as  they  would  have  dealt  with  an-  _  ^^^*^ 

nuitics  before  that  Act    As  they  cannot  issue  Subpcenas^  ,wooi>» 

they  must  have  proceeded  upon  such  evidence  as  dould  jg^  parM 

be  obtained  by  affidavit ;   and  any  trial  must  have  been  Commis- 

by  my  Order;  not  theur  act*  sioners  of 

,  Bankraptcy^ 

as  they  canDot  issae  Subpcenas,  must  upon  questions  of  fact,  coming 

before  them  collaterally,  proceed  by  affidavit 

This  is  a  question  of  much  more  importance  than  it     Valuation  of 

seems,  as  one  merely  belonging  to  bankruptcy.     It  is  to^  Annuiues  m 

be  considered  in  every  case  of  the  distribution  of  assets,   .         ^ 

tion  of  as- 
where  there  is  not   sufficient    for  all  legacies  and  an-     .     «ubiect 

nuities.     The  rule  in  that  case  is,  that  they  shall  all  ^^  abatement, 

abate:  such  annuity,  being  valued,  becomes  a  legacy  of  as  legacies. 

the  value ;    and  the  annuitant  receives  in  proportion  to 

the  value  set  upon  the  annuity.    Accordingly,  considerr 

ing  tliis  as  a  very  important  subject  in  the  administration 

of  justice,  not  merely  regarding  bankruptcy,  I  pointed 

the  attention  of  the  Masters  to  it ;  who  informed  me,  that 

they  do  uniformly  value  upon  the  calculation  of  an  ac* 

tuary.     I  observed,  that  there  maybe  maoy  annuities  of 

very  different  values,    with  reference  to  health,  proba^ 

biUty  of  life,  &c. ;  that  no  man,   not  an  actuary,  could 

value  them  in  the  same  way:  yet  in  the  distribution  of 

assets  in  every  case  they  go  upon  the  principle  of  such   - 

general  calculation  only.    If  that  has  been  the  practice 

permitted  for  so  many  years,  it  is  pro  ianio  a  judicial 

declaration;  to  be  corrected  certainly,  if  wrong.  .    /  * 

Considering  the  moral  justice  of  the  case  before  me,  [  ^^  ] 
there  is  a  ^eat  hardship  upon  this  particular  annuitant, 
selling  a  real  estate  for  a  fair,  and  a  moderate,  pricey 
the  purchaser  supposed  at  the  time  to  be  a  man  of 
opulence;  but  being  also  largely  concerned  in  commer- 
cial transactions;    and  certainly  a  difference  of  value 

exists 


«&1 
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ISI^ 


ThI8tlb> 
WOOD9 

&  parte. 


eidsto  with  reference  to  a  man  engaged  in  trade ;  who 
cannot  answer  for  others.  We  here  get  into  a  very  nice 
and  difficult  difference  of  value*  The  security  was  a 
Iwnd  and  judgment*;  which  would  have  affected  all  his 
property.  I  cannot  solve  the  question,  why  Temple  re- 
quired only  8000/.,  except  by  the  circumstance,  that  the 
directors  of  the  office  say,  Thistlewood's  life  was  so 
bad,  that  they  would  not  insure  it ;  a  circumstance,  to 
which  there  can  be  no  doubt  that  Mr.  Morgan  would 
have  attended.  Supposing  that  to  be  the  actual  nature 
of  the  transaction,  in  a  moral  view  of  the  subject,  the 
Gonmderation  beiiig  reduced,  as  it  was  conceived  that  the 
fife  was  not  likely  to  endure,  if  it  proves  better  than  was 
expected,  by  what  right  can  the  grantor  complin,  thait 
the  annuity  is  to  be  paid  longer  than  he  calculatied  on  ? 
80,  if,  Thistlewood  enjoying  extremely  strong  health,  a 
large  price  had  been  given,  and  he  happened  to  sicken, 
and  die  soon,  could  his  representative  complain,  that, 
the  annuity  having  been  bought  at  fifteen  years  pur- 
chase, the  life  was  by  the  act  of  God  temunated  in  one 
year? 


Fifteen  years 
purchase  the 
market-price 
of  an  Annuity 
for  the  gran- 
tee's  life; 
much  less  for 
the  grantor's. 
[  •252  ] 


Then,  as  to  the  market-price,  in  moral  justice  that 
cannot  be  the  rule.  If  I  buy  an  annuity  for  my 
own  life,  I  must  give  fifteen  years  purchase:  but 
buying  for  the  life  of  the  grantor  I  get  it  for  much 
less.  If  in  the  former  case,  the  grantor  becoming 
bankrupt,  it  is  to  be  estimated  as  an  annuity,  not  for  my 
*own  life,  but  for  that  of  another  person,  (which  must 
be  the  measure  of  the  selling  price),  the  necessary  con- 
sequence is,  that  buying  by  one  rule  I  am  to  have  the 
valuation  by  another.  The  Act  of  Parliament  seems  to 
have  intended  the  value  at  the  time  of  the  act  of 
bankruptcy.  If  it  is  to  be  estimated  by  what  the  divi- 
dend will  produce,  that  cannot  be  known  by  anticipa- 
tion. Then,  as  to  the  value  of  the  security ,  is  it  to  be 
taken  at  the  time  of  the  bankruptcy,  before  the  bank- 
ruptcy. 


woao. 
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ruptcy,  or  at  the  best,  or  worst,  period  between  the         19l|. 
grant  and  the  bankruptcy?    There  is  insuperable  dif- 
ficulty upon  that*    The  pifactiee  of  theCou|rt  in  the  4i$^ 
tribution  of  assets  must  have  been  produced  by  tb^      ^  pmU. 
diffieultyt  ; 

If  any  rule  has  been  established,  I  would  take  to  it, 
rather  than  go  upon  any  reasoi^ng  of  my  own.  One 
mode  that  has  been  suggested,  to  see  what  was  the . 
price 'given,  to  calculate  the  time  elapsed,  and  then  de- 
ducting the  time  of  i^njoj^ent,  say  without  any  reference 
to.  health  what  is  the  value,  is  very  simple:  but  its 
justice  I  very  much  doubt.  Suppose  this  case  clearly 
made  out.  in  fact;  that  Temple  said  to  Thistlewopd, 
**  You  are  in  such  a  state  of  health  that  no  pfllce 
*^  will  insure  your  life :  considering  that,  I  will  give  you 
''  this  annuity  upon  these  terms :  had  the  converse  been 
^^  the  fact,  I  would  not  give  it  under  fifteen  times  that 
sum :  but  health  is  so  subject  to  variation,  that  one  of 
us  must  run  a  risk ;  the  probability  is,  that  you  will 
'^  die :  I  will  take  the  chance ;  and,  if  your  health  im- 
''  proves,  you  will  have  a  very  good  bargain."  If  that 
was  the  transaction,  what  moral  justice  is  there  in  givmg 
the  vendor  the  benefit  in  the  constitution  of  the  bargain 
and  also  in  its  close  under  an  entire  change  of  circum- 
*  stances;  permitting  him  to  place  himself  in  precisdy  [-'^SSS  ] 
the  same  situation  as  if  TAisilewootTs  health  had  re* 
niained  unaltered  I 

If  no  other  evidence  can  be  procured  than  that,  which  » 

was  o&red  to  the  Master  in  this  case,  that  is  one  of  th^ 
difficulties,  that  the  Court  has  always  regarded.  Another 
is,  that  the  evidence,  when  procured,  is  not  satisfinctory. 
I  have  frequently  seen  such  evidence,  both  with  refer- 
ence to  the  nature  of  the  security  and  the  state  of 
health,  that  a  Judge  would  run  great  risk  in  deter- 
onining  its  weight :   but  what  presses  me  is,  that  I  am 

called 


if 


^  < 
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]gll.         called  upon  to  say,  it  is  unfit  in  bankruptcy  to  apply  that 

^^^'^'^^  Tvie,    which    is    always    applied  in    causes.     I   cannot 

■WOOD         adopt,   as  a  just  measure  of  yalue,    the  market  prfee: 

.  JBr  parie*     ^^^r  Can  I  send  this  question  to  law   without   sending 

every  case  in  which   an  annuity  creditor   goea  before 
Commissioners. 


The  Lord  Chakcelloiu 
Awg.  ISiL  I  shall  decide   this  case   upon    Ae    special   circum- 

stalices:  my  opinion  being,  that  it  a[fibrds  no  general 
rule.  First,  it  is  not  to  be  represented,  that  8000L  was 
the  ordinary  price  for  such  an  anmuty  Tot  a  man's  own 
Fifteen  years  -life,  of  these  years;  which  I  have  always  understood  to 
purebase  the  i^^  fifteen  years  purchase :  but  in  this  case  the  grantee 
oramai7  pnce  ,^^j^  jj^  ^^^y^  want  of  health,  that  no  office  would  insure 
^      ,  ^   his  life.    The  ordinary  practice,  when  the  value  was  to 

tee's  life  aired  ^  ^^  upon  an  annuity  for  the  purpose  either  of  th^ 
thirty-two.         distribution  of  assets,    or  of  paying  the  legacy  duty; 

to  be  estimated  by  tables  annexed  to  the  Act  of  Par- 
liament, has  gone  upon  this :  that  the  value  some  time 
[  •254  ]      ♦  ago  is  as  well  evidenced  by  the  price  paid  upon  a  trans-^ 
Grouad  of  the  action  of  sale  as  by  any  other  circumstance.    Therefore, 
ordinary  prac-  making  an  allowance  with  reference  to  the  past  enjoy<^ 

^M^/fyr  '°™*'  ***  """"  r'^'^P"  a«  good  a  mode  as  legulatiTe 
thi  DDroo  f  wisdom,  or  judicial  discretion,  could  devise:  but  iu  this 
the  distribu-  patticu]<ir  case  a  valuation  upon  the  price  paid  some  years 
tion  of  asiets  ^g^  would  be  great  injustice,  with  reference  to  the  fiu^ 
or  paying  the  that  the  contract  was  influenced  by  the  grantee's  state  of 
Legacy  duty,    health ;  and,  the  grantor  at  ten  years  purchase,  as  he 

would  have  had  the  benefit,  if  the  chance,  to  which 
such  a  contract  is  subject,  had  turned  in  his  fiivor,  the 
grantee  living  only  five  or  six  years,  can  with  no  jua^ 
lice  call  upon  the  grantee  to  bear  the  loss  from  the  spe- 
culation turning  the  other  way.  The  parties  having  dealt 
with  reference  to  the  dangerous  state  of  the  grantee*a 
health,  I  cannot  see,  irhy  he  is  not  to  liave  the  benefit 

of 
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of  the  improvement  in  his  health.  Upon  that  groimdy 
I  think,  the  ordinary  rule  will  not  apply;  and  as  to 
taking  only  what  this  annuity  would  s^U  for,  I  cannot 
adopt  that  for  this  reason ;  that  in  the  case  of  an  annuity 
to  a  man  for  his  own  life  by  that  very  act  and  species  of 
sale  I  convert  it  to  a  thing  less  valuable,  namely,  an 
annuity  for  the  life  of  another. 


1812. 


Thistlh- 

'  WOOD,    ' 

Ex  partem 


My  conclusion  is  therefore,  that  in  this  particular  case 
the  Petitioner  is  entitled  to  prove  for  the  value  stated  in 
the  Master's  Report ;  and,  that  the  principle  may  be 
understood,  I  shall  embody  it  in  the  Order. 


The  Order  was  delivered  out;  declaring,  that  it  ap- 
pears by  the  Master's  Report^  that  at  the  time  of  the 
purchase  of  the  annuity  the  grantee's  life  was  not 
*  insurable ;  and  the  price  paid  is  understood  by  the 
Court  not  to  be  so  many  years  purchase  as  is  ordinarily 
^vcn  for  an  annuity  for  the  life  of  the  grantee,  in  sound 
health,  and  of  that  age;  that  the  Petitioner  is  now  re- 
stored to  health;  and  under  all  the  circumstances  he 
must  be  admitted  to  prove  for  the  value  of  the  annuity, 
as  reported  by  the  Master,  having  regard  to  the  age  and 
present  improved  health  of  the  annuitant  ( 50  )• 


Aug.Mti^ 


[  •255  1 


(60)  In  Ex  parte  White- 
head, post,  557.  1  Mer.  10, 
127,  the  Lord  Chancellor  de* 
cided,  first,  that  the  stipa- 
kted  price  for  the  redemp- 
tion of  an  Amiaity  is  not  the 
priterion  of  the  value»  to  b^ 
proved  under  a  Commission 
of   ^ankropicy :     secondly, 


that  in  the  absence  of  atiy  Stipnkted 

pecoliar    circamstances    the  price  for  re*  * 

original  price,  with  the  varia-  denptioft  of   ' 

tion  occasioned  by  the  lapse  an  Annvity  • 

of  time  since  the  grant,  is  to  no*  *h#  eii*.  • 

be  proved  as  the  value.  This  *«*^  ^  *•«  * 

mle    has  been   adopted  hy  ▼»!«•  *«  b* 

the  SUtuta  6  Geo.  IV,  c.  16,  I'^V''^  '"       ^ 

bankruptcy. 
^64» 
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1812. 
Aug.  10/*,  WRIGHT,  Ex  parte. 

Gratit  of  An-  TN  1810  the  Petitioner,  a  clergyman,  applied  to  hi» 
noity  roid  for  attorney  to    procure    an  annuity  of  310^    for  the 

want  of  a  Me-  j^Jnt  lives  of  the  Petitioner  and  his  wife  at  the  price  of 
morial   re-        1850/.      The  attorney  in  writing   proposed  himself  to 

r*    t.    '  J  "     grant  the  annuity  upon  these  terms,  to  be  secured  on 

ins  cbarffeu  on  m         * 

^^  ^.  an  estate,  of  which  he  was  seised  in  fee,  representing  it 

an  6S-  r^^ntn  .  '       x-  -c 

tato  '*  ''  ^  to  be  of  precisely  the  annual  value  of  the  annuity.  He 
of  less  annual  deposited  the  title-deeds  with  the  Petitioner,  when  the 
ralne  than  the  money  was  paid;  and  a  regular  grant  of  the  annuity 
Annuity ;  the  ^|^  prepared  by  him,  and  executed  accordingly.  In 
grantor,  being  j^^^^  igll  a  Commission  of  Bankruptcy  issued  against 

^^  the  attorney:  when,   no  memorial  beiner  reiristered,  the 

attorney,  pre-  ^  y  »      .  &      o  »       , 

paring  thew  »e-  «?*"*  appeared   to   be  void  under  the  Act  of  Pariia: 

oority,  and  jie-  ment (51 );  not  being  within  the  exception;  as  the  estate 

positing  the      was  of  less  annual  value  than  the  annuity. 

title-deeds; 

but  misrepre-       Under  these  circumstances  the  Petition  was  presented 

aenting  the       to  prove  the  value  of  the  annuity :  the  Petitioner  insist- 

valne  of  the  j^g  also  upon  an  equitable  lien  by  the  deposit  of  the 
estate:  Proof   j^j^^ 

admitted  nnder 

hb  bankmptcy      gj^  Samuel  RomiUy,  in  support  of  the  Petition,  cited 

only  for  the     ^  .     ^    Worthington  ( 52  ). 

money  advano-       **  o       \      / 

•  '  to  file  a  TA^^Hart  and  Mr.  Leach,  for  the  Assignees,  contended, 
Bill  for  an  ^^^  ^^®  object,  to  have  an  annuity,  could  not  be  changed 
equitable  lien  to  a  mortgage;  citing  Narris  v.  WUkiniom{5S);  and 
upon  the  fraud  distinguishing 

and  the  de-  (61)8Ut.l7G«).III,c.M.      For  reference  to  the  antho- 

^'^  Repealed  by  SUt  53  Geo. HI,      rides  upon  eqoiuble  mort- 

c.  141 ;    see  the  note,  ante,      gage,  see  also  £r  parte  War- 
Vol.  II,  36.  tier  and  JSe  parte  Wkitbrtad, 

(52)  Before  Lord  Kenyon.  ante,  202.  Em  parte  Camimg, 
1786.  Cited  from  Sir  iSnmiie/  Vol.  IX,  115,  and  the  note, 
JRamilfy's  MSS.  Note.  117. 

(53)  Ante,  Vol.  XII,  192. 


f 
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/distinguishing  Edge  v«    Worihingion,  as  containing  an  1813. 

agreement  for  a  mortgage.  WRwIttT 

Ex  parf  0» 
7%^  Zorcf  Chancellor.  * 

I  am  not  quite  prepared  to  state^  as  a  clear  propo- 

sition^  that  in  so  distressing  a  case  as  this^  a  Court  o£ 

'Equity  would  not  compel  a  charge  of  this  annuity^  if  it 

can  be!  established^  that  the  grantor  deposited  the  d^ds 

*  as  a  security  for  th^  money^  until  the.  annuity  should  be      [  *S57  ] 

granted.    This  is.  not  a  case,  in  which  the  gra;ptee  was 

himself  to  perfect  the  security  by  registering  a  memorial.: 

but  that  duty  was  imposed  on  the  grantor ;  who  was  the . 

Attorney  of  the  grantee ;  and  is  in  that  character  charger , 

able  with  the  negligence,  ^y  which  thia  grant  is  defeated^ . 

in  ordinary  cases  not  to  be  charged  on. the  grantor*.    Had 

he  brought  an  action  for  his  title-deeds,  the  queptioa 

would  h^ve  been,  whether  the  substantial  contract .  at 

the  time  of  the  deposit  was,  that  the  estate  should  be 

a  security  for  the  money  until  an  effectual  grant  of  an . 

annuity;    and  the. grantor,  who  must  be  considered  as 

undertaking  to  make  an  effectufd  grant,  has  put  it  put . 

of  his  own  power  to  do  so*    Unles«i  the  case  can  be  raised 

as  high  as  that,  it  will  not  do ;  and  with  that  view  I  wiU 

look  at  the  affidavits. 


iifc 


The  Lord  Chancellor* 

The  first  question  upon  this  proposal  to  grant  an  an-      AHg.%Oih. 
nuity,  considered  as  an  agreement,  is,  whether  it  does.. 
i|Ot  require  a.  stamp.    The  proposal  contains  a  gross  mis^^ 
representation  of  the  annual  value  of  the  estate ;  which 
is  less  than  the  annuity;   and  therefore  the  exoepdoni 
in    the  Statute   does  not  apply  to  the   grant    of   this 
annuityj  which  is,  void  to  all  intents  and  purposes*    The 
petitioner  therefore  has  a  clear  right  to  prove,  as  a  debt^. 
the  money  advanced :  but  he  cannot  prove  the  value  of 
the  annuity;   as  he  has  no  annuity.     Under  these  cir- 

VoL.  XIX.  Q  cumstances^. 
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181^.         cumstancesy  an  Attorney  proposing  to  grant  an  annuitji 

^J"^"^  aimI  also  to  be  the  man  of  business  on  both  sides,  und^- 

»   oorftf'      taking  a  duty,  to  be  discharged  with  skill  and  fidelity, 

r  ^258  1      ^  ^^  question  is,  whether  it  is  possible  upon  a  fraud  as 

gross  as  this,  the  entire  neglect  of  that  duty,  undertaken 
for  reward,    to  raise  a  demand  of  annuity  upon  this 
estate,  to  effect,  not  the  grantor  alone,  but  his  general 
creditors  in  bankruptoy ;  and  how  far  the  Act  of  Par- 
liament stands  in  the  way  of  such  an  Equity.    Consi- 
dering the  effect  of  the  Act  upon  all  equitable  titles, 
distinguishing  between  those  standing  upon  contract  and 
Aose  flowing  from  fraud,   it  is  only  possible  to  permit 
tibe  petitiofter  to  file  a  bill:  but  that  is  not  an  appUca- 
don  proposing  to  lay  out  of  view  the  fact,  that  an  an* 
tmity  was  granted.    This  annuity  was  not  only  grantedi 
{mrsnant  to  the  contract,   but  it  was,    until  the  time 
arrived,  when  a  memorial  was  necessary,  and  there  waft 
Oraiit  of  An-    m  default  in  not  registering  one,   a  title  actually  sub- 
Bvity  voidable   msting,  defeated  only  by  relation  tipon  the  subsequent 
by  relation  for  defkolt    This  is  therefore  the  case  of  a  contract  for  an 
wan  o   enrol-  m^yj^y^  ^^d  a  good  annuity  granted:   but  this  petition 

aims  at  laying  out  of  consideration  that  fact,  that  the 

annuity  was  granted ;  insisting,  that  the  proposal  should 

be  considered  as  an  agreement,  that  the  deeds  should 

be  considered  as  deposited  with  »the  grantee,  until  an 

efiectual  annuity  was  granted ;    and  it  must  go  farther, 

until  the  grant  was  confirmed  by  actual  registration.     Is 

diat  the  meaning  of  this  proposal ;  and,  if  so,  what  under 

the  present  circumstances  is  the  remedy  ?    This  has  been 

compared,  and  I  have  endeavoured  ineffectually  to  follow 

Deposit  of       tiuit,  to  a  deposit  of  deeds  tmtil  a  mortgage.     In  that 

deeds  until  a    ^gug^  ^jj^  deposit  is  evidence   of  an   agreement  for   a 

Mortgage, jas    mortgage:    and  an   eqaiteble    title    to    a   mortgage  is 

^  ^     here  as  irood  as  a  legal  title :  but,  unless  there  is  some 
agreement  for  °  .   ® 

a  Mortiraire  a  ^^^^^^^^uence,  flowing  firom  fraud,  that  gives  the  equit- 
good  equitable  ^^^^  ^^^^  ^  ^^  annuity  a  character,  as  a  contract  for  a 
title.  deposit  of  deeds  until  the  grant  and  a  aemorial  regis- 

tered. 
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teredy   it  is  very  difficult  to  assimilate  the  cases.     In  1812. 

♦  the  case  of  The  Duke  of  Bokon  v.  Williams  (54)  the  Wright 

Lord  C/tanceUor's  opinion  was  against  the  lien  for  the  Eg  parte. 

purchase-money,  that  was  insisted  on.  [  ^259  ] 

Under  these  circumstances  I  cannot  upon  this  Petition 
consider  the  petitioner  as  a  mortgagee.  If  he  chooses 
to  file  a  bill  for  that  purpose,  I  will  make  an  Order  to 
give  him  the  full  benefit  of  that  species  of  proceeding ; 
and,  if  he  has  the  deeds  in  his  hands,  the  assignees  will 
have  great  difficulty  to  get  them  from  him :  but  hb  daim^ 
as  an  equitable  mortgagee^  is  very  different. 

If  no  compromise  takes  place,  for  which  purpose  the 
Petition  may  stand  over,  the  petitioner  must  be  per- 
mitted to  prove  the  balance  of  the  money  advanced,  de- 
ducting the  payments  of  the  annuity  received,  without 
prejudice  to  a  bill  for  obtaining  better  relief  than  I  can 
give  him  upon  thb  Petition ;  and  reserving  the  dividend : 
liut  I  will  not  order  the  deeds  to  be  taken  out  of  his 
hands. 

(54)   4  Bro.  C.  C.  297.     Ante,  Vol.  II,  188.    Jtmet  v. 
is,  IX,  486;  see  II,  IM,  and  the  note. 
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66  GEORGE  III.    1815. 


1815. 

Ph>off  in 
Bankniptoy 
axpoogedy  and 
Canificatare- 
eaUed,  being 
obtained  by 
fraud. 


Commission  of 
BanlLniptcy 
for  the  mere 
purpose  of  giv« 

oate  a  oonspi- 
raoy,  liable  to 
Indiotment  or 
Information. 


CAWTHORNE,  Ex  parte  (55). 

^T^HE  object  of  this  Petition  was,  that  proofe  of  debtd, 
admitted  under  a  Commission  of  Bankruptcy^ 
may  be  expunged,  and  that  the  bankrupt's  certificate 
may  be  recalled,  as  being  altogether  the  result  of 
fraud.  The  fraud  being  clearly  establbhed,  die  Order 
was  made. 

The  Lard  Chancellor  observed,  that  he  recalled  the 
certificate,  being  satisfied  that  it  was  obtained  by  a  very 
foul  fraud;  and,  he  would  repeat  in  this  case,  if  the 
public  required  that  information,  that,  if  a  Commission 
of  Bankruptcy  is  taken  out  for  the  mere  purpose  of 
giving  a  certificate,  such  a  combination,  as  a  most  ille- 
gal, wicked,  conspiracy,  is  the  proper  subject  of  in- 
*  dictment  or  information ;  and,  wherever  the  circum- 
stances called  for  it,  he  should  uniformly  refer  them  to 
the  consideration  of  the  Attorney-General {5G). 


(65)  The  Cases  in  the  in- 
terval, from  the  TrmUy  Va- 
cation, 1812,  to  this  period, 
are  published  in  the  Reports 


of  Feiey  and  Beames. 

(56)  See  the  Lord  OUm- 
ceUor^B  observations,  ante, 
Voi.VI,  1. 
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1815.  ,  ., 
Earl  CHOLMONDELEY  v.  Lord  CLINTON (57).  Jan.mhMih. 

Feb.Zd. 
A  MOTION  was   made    by  the  Defendant    for    an    Ad  Atlomej 

Injunction,    restraining    the  Plaintiff,    Earl  ChoU  or  Solicitor 
mondeley^  from  employing  William  Mantriau  as  his  soli-  cannot  gif «  ap 
citor  in  this  suit,  or  as  his  attorney  or  solicitor  in  an^  "**  Client,  and 

other  suit  in  equity  or  action  at  law,  commenced  or  to  *^  .^"^     ^,  ^' 

poiito  party, 
be  commenced  by  Earl  Chohnondeley  against  Lord  CUn-  ^         ^ .    . 

tony  in  respect  of  any  estates  or  property,  the  title  tween  them, 
whereof  came  to  the  knowledge  of  Montriov  as  the 
clerk  to  William  Seymour^  one  of  the  Defendants, 
while  he  was  the  attorney  and  solicitor  of  the  Defendant 
Lord  Clinton^  or  which  came  to  the  knowledge  of  Mpni* 
ffoti,  as  solicitor  for  Lord  CUnton  in  partnership  with 
Seymour ^  or  with  Seymour  and  Squibb;  and  also  re- 
straining Moniriou  from  acting  as  solicitor  or  attorney 
for  Earl  Cholmondeley  in  any  such  suits  or  actions,  and 
from  communicating  to  Earl  Cholmondeley ^  his  counsel, 
solicitors,  attomies,  or  agents,  any  information  relating 
to  the  matters  in  dispute  in  such  suits  or  actions, 
which  has  come  to .  the  knowledge  of  Moniriou  as  clerk 
^  to  Seymour^  or  as  solicitor  to  Lord  Clinton^  as  before  [  *  968  ] 
mentioned. 

Lord  Clinton  by  his  afBdavit  stated  his  information' 
and  belief,  that  Moniriou,  first  as  clerk  to,  and  afters- 
wards  as  partner  with  Seymour,  acquired  such  informa- 
tion relative  to  the  deponent's  title  to  the  estates  in 
question  in  this  suit,  and  matters  connected  therewith, 
as  would  render  his  being  concerned  in  the  management 
of  this  suit,  as  solicitor  for  the  Plaintiff  Earl  Choi' 
mondeley,  highly  prejudicial  and  injurious  to  this  depo- 
nent; and  that  he  was  assured  by  the  said  Plaintiff,  by 
letter,  dated  ^^  2\fA  ot  November,  1812,  that  it  was  not 

in 
(57)  Coop.  BO. 


I 
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1815.  in  bis  power  to  tell  the  deponent,  who  the  person  was, 

"^^  that  gave  him  the  information  he  had  received   relative 

CfiOLMONDE-  ^^  ^^  estates  in  question;   and   that  such  informatioB 

LBY  came  by  an  anonymous  band. 

Lord 
Clintok.         The  other  affidavits    in   support  of  the  Motion,  by 

Messrs.  Seymour    and  Squibb,   the  solicitors    of  Lord 

Clinton,  and  two  of  their  clerks,  stated  the  original  em« 

ployment  of  Mr.  Setfrnour  in  1805,  as  Lord  CUnton^s 

attorney   and   solicitor;   at   which    time  Mr.  Montriou 

was  a  clerk  in  the  deponent  Seymour^s  office;  and  so 

continued  until  1809,  when  articles  of  partnership  were 

executed  between  them ;  under  which  they  continued  the 

solicitors    of  Lord  Clinton    until  March    18 lo;   when 

WilUam  Squibb  was  taken  into  the  partnership.     In  1813 

the  Bill  in  this  suit  was  filed  to  recover  considerable 

estates  of  Lord  CUnion,  in  the  counties  of  Devon  and 

Cornwall,  claimed  by  the  Plaintiffs ;  and  Montriou,  while 

clerk  and  partner  with  the  deponent  Seymour,  became 

intimately  acquainted  with  the  affairs  and  property  of 

Lord  Clinton,  and  die  titles  to  the  estates,  the  subject 

of  this  suit;  preparing  abstracts,  deeds,  &c.,  relating  to 

[  ^  363  ]      ^  them ;  and  the  deponent  Seymour  conferring  with  him 

upon  the  title,  and  the  defence.    The  answer  was  pre* 

pared  in  1812.     The  partnership  was  dissolved  at  3ff« 

chaelmas  1813,  as  to  Montriou;  who  in  December  1814 

communicated  his  appointment   to    be  solicitor  to  the 

Plaintiff    Earl  Cholmondeley   for  conducting   his    suits 

against  Lord  Clinton. 

All  the  deponents  stated,  that  Montriou,  as  such 
derk  and  partner,  acquired  such  information  touching 
the  titles,  estates  and  afi'airs  of  Lord  Clinton,  and  his 
defence,  &c.,  as  would  in  their  judgment  and  belief 
render  his  being  concerned  in  the  management  of  this 
suit  as  solicitor  for  the  Plaintiff  h^bly  prejudicial  and 
injurious  to  Lord  CUnUm\  and  they  could  point  out 

particulars. 
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paiticuldrsf  did  t^ey  not  believe,  that  they  sbcid^  1814* 
thereby  produce  gr^at  pfa*t  of  the  imachief,  which  the  ^vTl 
a^ppli^tioii  to  the  Court  is  intended  tp  avert.  Cholmonui^ 

LBY 

I 

Mr*  Maniriou's  affidavit  against  the  Motion  stated,  |^^ 
that  Mr.  Seymour  was  cpnsulted  confidentially  by  and  on  Cu^^tqn, 
behalf  of  Lord  Clinton:  but  the  deponent  never  waa 
coi^ulted  confidentially;  nor  in  any  manner  interfered 
but  aa  the  agent,  at  the  request  and  under  the  direction, 
of  SeymQur\  who,  as  is  usual,  where  one  partner  in  par- 
ticular is  employed  for  a  Defendant,  appeared  to  the  Bill 
in  his  own  name,  as  solicitor;  and  alone  communicated 
with  Lord  Clinton^  his  firiend  and  Qounsel,  the  Plaintiff's 
spHcitpr,  and  all  other  persons,  touching  such  defence; 
and,  except  in  the  public  formal  proceedings,  and  fire- 
quently  as  to  them,  corresponded  in  his  own  name  ;  that 
all  confidential  letters  were  addressed  to  him  alone; 
many  marked  ^^  private;"  and  all  such  letters  and  copidi 
kept  privately  by  him;  and  no  such  papers,  nor  cases 
and  opinions  of  Counsel,  were  ever  communicated  to  the 
deponent;  and  aU  the  deeds,  papers,  &c.,  relating  to 
^  the  estates,  were  collected  by  Seymour  in  the  beginning  [  *364>  ] 
<)f  18 IS;  and  secured  in  his  private  office.  The  de- 
ponent, admitting  his  acquaintance  with  some  of  Lord 
Clinton's  afiairs,  stated,  that  he  never  acted  in  them  inv 
dependent  of  Seymours  direction ;  or  saw  the  estates,  or 
was  acquainted  with  the  tenants,  or  receivers  of  the 
rents ;  and,  except,  when  he  was  clerk,  revising  an  old 
abstract  relating  to  the  estates  in  question,  does  not  re- 
collect, that  he  prepared  any  deeds,  &c.,  or  that  Sey^ 
mour  conferred  with  him  on  the  title,  farther  than  by  in- 
forming him  of  the  Plaintiff's  claim,  and  the  objection^ 
on  which  it  was  founded ;  admitting,  that  he  is  well  ac- 
quiunted  with  the  abstract  of  the  Defendant's  title; 
which  does  not  contain  any  deed  or  statement  that  is 
not  on  tlic  pleadings ;  and  stating,  that  the  answer  was 
prepared  undct  Seyitiours  immediate  and  exclusive  di- 
rection ; 
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18i^  icdioD;  tbal  die  dffMiBpat  wm  never  consulted  upon  it; 

^T^  and  tram  the  diiiJirtMi  of  the  partnership  whoUy  lost 

CaoLMosnB-    ""S^^  ^^  ^^  *^i  *^^  ^^  appBcation  to  him  to  become 

LXT  the  PUndir  a  aoGdtor  came  Iran  the  Plaintiff's  agent ; 

l^j^j  and  the  deponent  nekfaer  £iecdy  nor  indirectly  solicited 

Cunojr.      <v  aonghl  fiir  sndi  appointment;  which  was  most  un- 

looked  §ar  and  unexpected  on  his  part;  denying  (in 
die  terms  of  the  afidavit  in  support  of  die  motion),  diat 
he  is  in  pnsMssion  of  in&nnation»  acquired  as  clerk  or 
partner,  that  would  in  his  judgment  and  belief  render  his 
being  concerned  fiir  the  Ffaintifli  highly  prejudicial  to 
the  Defiendant;  and  stating,  that  the  treaty  for  the  dis. 
solution  o£  partnersh^  commenced,  and  was  concluded, 
Tery  soon  after  Lord  CSalon  appeared  to  the  Bill  in 
N0€€mber  1812. 


appointment 
being  nnsofidted  and  unexpectedj 


solely  at  the  inttfanre  of  the  Plaintiff's  agent,  was  con- 
firmed by  the  affidavit  of  that  agent  It  was  stated  at  the 
[  *965  ]      ^  Bar,  but  not  by  affidavit,  and  was  not  admitted,  tiiat 

Lord  Chobmomdeley  intended  to  ccmtinue  in  all  his  otiier 
concerns,  except  the  suits  against  Lord  CliiUoHf  the  Soli- 
citors (Miginally  employed  by  him.  It  was  admitted,  diat 
one  stipulation  in  the  articles  of  dissolution  was,  that 
Mr.  Momiriou  should  not  act  as  Solicitor  for  Lord 
CtitUon. 

* 
Sir  Samuel  Romlly,  Mr.  Bell,  Mr.  Heald,  and 
Mr.  Preston,  in  support  of  the  Motion. 
•  This  application,  certainly  new,  is  made  on  general 
.principles^  but  also  under  very  particular  circumstances. 
Mr.  Montriou  does  not  disclose  the  motive  to  his  ap- 
pointment ;  and  we  cannot  demand  that  disclosure  from 
him,  as  the  Plaintiff's  Solicitor ;  but  the  dear  result  is, 
that  the  Plaintiff  sought  out  the  Solicitor  of  his  antago- 
nbt  in  this  cause  to  be  his  Solicitor  in  it ;  that  measure 

not 
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not  appearing  to  proceed  from  dissatisfaction  with  his  1815. 

former  Solicitors.    A  most  material  circumstance  is,  that         "^Ti 
the  Plaintiff  owes  his  claim  to  this  great  estate  entirely  Cholmonbs^ 
to  anonymous  information  from  some  person,  who  could  I'By 

have  acquired  it  only  by  inspection  of  the  Defendant's  j^^ 

title.  CuiiTOV. 

.  An  attorney  at  law  is  not  at  liberty  to  reject  hit 
client,  and  withdraw  from  his  suit  The  rule,  that 
he  cannot  be  changed  without  leave,  is  the  privilege  of 
the  opposite  party ;  who  would  not  know  on  whom  to 
serve  process ;  but  the  converse,  that  the  attorney  can- 
not withdraw,  stands  upon  a  different  principle,  for 
the  benefit  of  the  client,  to  prevent  the  communication 
of  his  secrets ;  and  that  the  attorney  has  pledged  his 
duty  to  the  dient  during  the  continuance  of  the  suit. 
This  applies  equally  to  the  Solicitor  and  the  Attorney  r 
♦  FaiUant  v.  Dodomede{5&\  Wilson  v.  RagtaU(3d\  [  •SSe  ) 
Sandford  v.  Bemington  {60).  The  only  distinction  is 
upon  the  other  principle,  that  in  this  Court  the  Attorney 
on  the  record  is  the  Clerk  in  Court ;  who.  Lord  ffardr 
wicie  (61 )  says,  cannot  be  changed  at  pleasure* 

All  the  information,  acquired  by  4  Solicitor  in  that 
character,  he  not  only  cannot  be  compelled,  but  is  bound 
not,  to  disclose;  and  that  privilege  of  the  client  con- 
tinues to  exist  in  all  future  time,  when  the  Solicitor  has 
ceased  to  fill  that  situation;  sa  Butter,  J.  observes (69) 
in  Wilton  v.  Rastatt. 

.    If  the  Plaintiff  could  not  compel  Mr.  Montriou  to  ap- 
pear, and  disclose  his  information,  as  a  witness,  can  be 

obtain/ 

I 

(58)  2  Atk.  524.  (61)  2  Ves.  112,   Taylor  v. 

(59)  4  Term  Rep.  753.  Ltwin. 

(CO)  Ante,  Vol.  II,  189 ;         (82)  4  Term  Rrp.  759.     " 
see  the  note. 
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IStS.         obtain,  and  make  use  of,  that  information  by  employing 
^^^  him  in  the  far  more  important  situation  of  Solicitor?  The 

Cbolmondg-  dissolution  of  partnership  is  nothing  to  the  client ;  who 
LBY  trusted  them  both.   Any  inconvenience  that  Mr,  Maniriou 

,  .^*l  may  sustain  in  continuing  Lord  Clini<m*8  Solicitor  is   of 

CuNTpN.  his  own  crefition.  Though  his  agreement  with  his  part- 
ners may  deprive  him  of  tlie  profits,  he  has  no  right 
to  consider  himself  discharged  from  the  duty  he  had  un- 
dertaken, and,  as  an  independent  man,  at  liberty  to  take 
the  business  of  any  one,  who  will  employ  him,  if  incon- 
sistent with  that  duty.  Had  be  been  the  sole  Solicitor 
of  Lord  CUntan,  who  refused  to  employ  him  any  longer, 
the  case  might  be  different :  but  this  is  a  Solicitor,  not 
rejected  by,  but  rejecting,  his  client.  It  cannot  be  dis- 
puted, that  the  sole  motive  to  the  appointment  is,  that 
this  gentleman,  as  he  has  been  the  Defendant's  Solicitor, 
[  ^2SJ  ]  ^will  be  of  more  use  than  any  other.  Whatever  his  in- 
tention maybe,  it  is  not  possible  for  him  in  his  new 
Mtuation  to  devest  himself  of  the  knowledge  he  has  ac^ 
quired  in  the  Defendant's  service,  and  bound  himself  by 
fais  oath  as  a  Solicitor  to  use  for  his  benefit ;  which 
therefore  disables  him  from  performing  his  duty  to  his 
new  client. 


TAe  Lard  Chancellor. 
If.  there  is  any  ground  for  this  application,  either  9»  a 
motion  in  the  cause,  or  upcm  the  general  jurisdiction^ 
it  must  be  fiimished  by  a  general  principle,  not  the  pur- 
ticular  circumstances  of  the  case :  otherwise  the  Court 
must  try  every  such  case  on  its  particular  circumstances, 
and.  it  cannot  be  so  discussed  without  a  disclosure  from 
^  the  Solicitor  of  all  he  knows.     Yet,  though  I  must  decide 
upon  a  general  principle,  it  would  be  unjust  to  prevent 
the  party  from  going  into  the  particular  circumstances, 
that  have  been  referred  to.    I  recollect  many  instances, 
both  as  to  Counsel  and  Attorneys,  in  which  it  was  ex- 
tremely 
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tremriy  difficult  for  a  man  to  lay,  he  should  have  been         18 1& 
empkyed    in    both    canses ;   and  with    r^ard    to    that         "t^^tj 
**  Qmad  dubiias  nefeceris**  la  a  good  rule  for  the  regu-  Cholmonqb? 
latum  of  your  own  conduct :  but  I  do  not  recollect  ai)  ^^Y 

instance  of  a  Solicitor  changing  his  situation  from  the         j^j 
Defendant  to  the  Phuntifi*    The  case  might  easily  be      CumtoNt 
put,  that  a  most  honest  man,  so  chan^ng  his  situation^ 
nagbt  communicate  a  fact,  appearing  to  him  to  have  no 
connection  with  the    case,    and    yet  the  whole  title  of 
hii  former  cUent  might  depend  on  it.    Though  Sir  John 
*  Strangers  opinion  was  ( 63 ),  that  an  Attorney  might,   if     L     ^^  ] 
he  pleased,  give  evidence  of  his  client's  secrets,  I  take  it   Attorney  pre« 
to  be  clear,  tiiat  no  Court  would  permit  him  to  give  such  ^®°'®^  *f  ®°* 
evidence ;   or  would    have  any  difficulty,  if  a  Solicitor,  .      , .  p..   * 
voluntarily  changing  his  situation,  was  in  his  "^^  cha*  ^^^^^^^^^^^1^ 
meter  proceeding  to  communicate  a  material  feet.    A  striking  off  the 
short  way  of  preventing  him  would  be  by  striking  him  Roll :  not  per^ 
off  the  Roll.  mitted  to  give 

^^^^^^^^^^^^^  evidence  of 

.  them. 

Sir  Arthur  Piggoit,  Mr.  Hart,  Mr.  Leach,  Mr.  Rou* 
peU,  and  Mr.  ShcuiweU,  agdnst  the  Motion. 
This  application,  which  is  utterly  unsupported  by  pre- 
cedent,  must,  if  successful,   produce  the  most  import- 
ant   and    extensive    consequences.    The  questions  are, 
first,  what  jurisdiction  there  b  upon  thb  subject;  andf 
if  any,  on  what  principle  it  is  to  be  exercised.     Does  it 
stand  upon  a  general  abstract  principle,   applicable  to 
all  cases,  or  upon  the  particular  circumstances  of  each 
case  ?   Is  it  to  extend  to  every  Clerk^  and  to  Counsel ; 
who  are  frequently  concerned  after  a  very  full  communi- 
cation of  the  opponent's  case?  What  is  a  conveyancer  to. 
dq,  having  given  an  opinion  oq  a  title,  which  is  after- 
wards 

(03)  The  Bishop  of  Win-     Vol.  V(,  280,  and  the  note, 
Chester  v.  Foumier,  2  Ves.  445*     282. 
See  ante,   Wright  v.  Meyer 
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1816.         wardd  laid  before  him  by. another  person?  If  a  Counsel, 

^^  having  advised. upon  pleadings  and  evidence,  not  being 

Cholmondb-  'Stained,  the  next  day  receives  a  retainer  on  the  other 

LBT  .*  sidci  which  he  is  not  only  entitled,  but,  as  a  servant  of 

Lord  ^^  public^  bound  to  receive,   there  is  no  practice  re- 

Glinton.      quiring  notice  to  be  given  of  that.    This  applies  equally 

[  *269  ]      to  the  other  branch  of  the  profession.    In  the  instance 

of  a  cause  and  cross-cause  is  a  Solicitor,  or  derk,  by 
having  been  a  week  in  a  great  office  excluded  from  any 
participation  in  that  business?  Can  he  never  be  em- 
ployed, as  clerk,  by  the  Solicitor  conducting  the  cause 
.of  the  opposite  parties  ;  or,  becoming  himself  a  Solicitor, 
undertake  their  cause?  If  this  is  expedient,  it  is  the 
proper  subject  of  a  prospective  general  rule:  but  all 
these  cases  shew,  that  the  principle,  however  specious, 
cannot  be  solid.  If  the  general  principle  could  be  main- 
tained, it  must  admit  exceptions ;  and  the  reason  cannot 
apply,  where  no  inconvenience  can  be  sustained  by  the 
former  client.  The  effect  of  the  Defendant's  conduct  is, 
that  Mr.  Maniriou  is  given  up,  as  his  Solicitor.  One 
of  the  stipulations  upon  the  dissolution  of  partnership  is, 
that  Moniriou  shall  never  be  employed  by  Lord  CUnion ; 
who  assents  to  that;  and  therefore  cannot  complain  of 
the  effect  of  his  own  act.  Suppose  Mr.  Moniriou  during 
the  whole  progress  of  this  cause  had  been  out  of  the 
kingdom,  and  could  not  possibly  have  had  any  com- 
munication upon  it :  an  extreme  case  certainly,  but 
not  going  beyond  the  actual  fact,  that  he  is  an  entire 
stranger  to  all  the  confidential  communications  between 
his  partner  and  the  Defendant,  and  to  every  part  of 
the  title  except  what  was  public  upon  the  face  6f  the 
pleadings.  The  nature  of  this  cause,  a  mere  question' 
of  Law,  upon  the  construction  of  deeds,  involving  no' 
secrets,  confirms  Moniriou^  assertion,  that  he  has  no 
information,  the  disclosiire  of  which  can  prejudice  the 
Defendant. 

Sir 
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Sir  Samuel  RomiUy,  in  Reply.  1815. 

His  case,  now  represented  as  one  of  mere  construe-         p^ 
*  tion,  in  which  there  was  no  secret,  is  of  such  a  nature^  Cholmoti dr- 
that  Lord  CUnton^s  Solicitor  would  not  trust  his  clerks,  i^by 

nor  even  his  partner,  Vith  the  whole  of  it.     It  involvied  j^^ 

many  impoFtant  considerations  besides  the  mere  construe-  CLT2«TaK. 
tion  of  deeds :  the  Solicitor,  for  instance,  might  advise  [  ^S70  ] ' 
the  Plaintiff  against  enterihg  into  a  compromise,  that 
#a8  actually  depending  at  the  time,  or  might  otherwise 
conduct  the  cause  according  to  the  information  he  had 
obtained.  The  application  however  is  not  confined  to 
this  particular  cause ;  but  is  made  upon  a  general  prin- 
ciple, under  ytiut  Lordship^s  general  jurisdiction  and 
authority  over  solicitors  and  suitors,'  to  prevent  the  Plain- 
tiff's employing  Mr.  Montriou  in  this,  or  any  other^ 
cause,  in  which  he  has  been  conceimed  for  Lord  CUntoki 
respecting,  not  these  particular  estates  only,  but  any 
states  or  property,  the  title  whereof  came  to  his  know- 
ledge, while  he  was  clerk  to,  or  partner  with,  the  De»' 
fendant*s  Solicitor;  to  prevent  the  PlaintiflTs  employ iilg 
the  Solicitor  of  the  Defendant,  against  his  consent,  in 
this  and  other  causes,  in  which,  as  such  Solicitor,  he 
has  acquired  information.  The  consequences,  to  which 
such  a  decision  upon  the  general  principle  may  lead,  are 
not  now  before  the  Court.  With  regard  to  the  inforr 
mation  acquired  as  clerk  there  can  be  no  doubt :  though 
it  has  not  been  decided,  that  the  protection,  given  to  a 
Solicitor,  as  a  witness,  &c.,  e^fctends  to  the  clerk ;  who 
expressly  covenants  for  secrecy.  I  do  not  understand 
the  rule  as  to  Counsel  to  be  as  it  is  represented.  I 
conceive,  that  a  Counsel^  consulted  confidentially,  cannot 
counsel  on  the  opposite  side  without  giving  notice.  Great 
laxity,  I  admit,  prevails  as  to  retainers:  a  difficulty, 
when  it  occurs,  is  usually  referred  to  some  other  Counsel ; 
and  the  consequence  is,  that  there  is  no  general  rule. 
That  case  of  a  Counsel  however  is  not  applicable  to  a 
SoUcitor,  receiving  profit  in  the  cause,  to  which  he  is 
-.     .  concerned. 
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181ft.         coMerned.    The  Term  fees^  which  Ate  not  fdr  business 
•n.  done,  are  in  nature  of  a  retainer;  and  it  is  admitted, 

CaoLMOM  DB*  ^t  a  Counsel  cannot  reject  a  retainer,  and  accept  one 
^^Y  from  the  opponent.    The  Solicitor  cannot  discharge  his 

1^^  client,  whose  cause  he  has  undertaken  to  Carry  through, 

CuNTON.  unless  he  is  discharged:  much  less  is  he  at^ liberty,  re- 
jecting his  client,  to  go  over  to  the  other  side.  He 
-eannot  be  permitted  to  act  for  that  party ;  whatever  may 
-be  the  difficulty  of  closing  bis  mouth :  but  there  can  be 
no  doubt,  that  in  this  case  the  Injunction  will  have  com- 
plete effect  in  preventing  any  communication,  directly  or 
Itidireetly.  Irreparable  injury  will  support  an  Injunction, 
even  though  the  act  would  subject  the  party  to  a  cri- 
Ibinal  prosecutions  but  this  application  is  made,  not 
merely  upon  that  ground,  but  upon  the  general  jurisdic- 
tion over  an  officer  of  the  Court,  deriving  great  advan- 
tage from  his  situation,  entitled  to  protection,  and  liable 
in  a  peculiar  manner  and  summary  mode  to  animad- 
iMvion* 


The  Lord  Chancellor. 

Josi.  ink*  The  facts,  upon  which  thid  application  is  made,  so 
ibr  as  I  have  any  thing  to  do  with  them,  lie  in  an  ex- 
tremely narrow  compass.  They  have  led,  perhaps  from 
necessity,  to  considerable  discussion  at  the  Bar;  as  it 
was  impossible  in  that  part  of  the  Court  to  consider  such 
a  case  in  any  other  point  of  view,  than  one  surrounding 
it  with  reference,  not  only  to  the  legal  right  of  the  Plain- 
tiff^ and  Mr.  Manlriou  to  act,  as  they  propose,  but  also  to 
the  propriety  and  delicacy  of  thefar  so  acting ;  and  it  is 
now  avowed,  that  this  mode  of  dbcussing  the  case  may 

[  ^S7S  1  ^have  some  effect,  if  no  legal  effect  can  result  from 
these  facts. 

How,  or  by  whom,  the  Plaintiff*  Lord  Cholmondeley 
was  informed  of  his  claim  to  these  estates,  is  not  for  my 

consider- 
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consideration.     Whatever  may  be  the  rule  as  to  pt^         1615* 
▼enfting  the  clerk  of  an  Attorney^    or  Solicitor,    from  ^^ 

giving  evidence  of  facts,  the  knowledge  of  which  was  CHOLMoirBi* 
iiequired  during  that  service  ( 64 ),  if  I  had  to  determine,  ^^y 

whether  a  distinction  arises  irom  the  circumstance,  that         |^^ 
the  clerk  afterwards  becomes  partner,  great  considera-      Clintost* 
tion  would  be  necessary,  before  I  could  decide  against   As  to  prtilrelit- 
that  distinction.    Taking  the  rule  however  to  be,  that  io?  the  Clerk 
the  clerk  may  give  evidence  of  facts,  the  knowledge  of  ®'  ***  Attomajr 
which  he  acquired  in  the  service  of  his  Master,  no  honeat  ^^    ^  .  . 
man  would  give  that  evidence  without  asking,  whether  .-ij-,^^ 
he  could  refuse.    If  he  could  not,  that  is  not  material  f^p^g  comtt  fa 
to  the  case  of  the  Solicitor ;  to  whom  the  same  rule  of  his  knowkdgs 
law  in  diat  way  of  putting  it  would  not  apply*  in  that  tervtoe^ 

Jn  my  view  of  thfe  facts  of  this  case  both  Mr.  Sejf  ^'ocUoir.wlidw 
moiir  and  Mr.  Moniriou  were  the  Solicitors  of  the  Dc-  J®  ^^^^ 
fendant  until  the  dissolution  of  their  partnership*    That  ^^^  : 

dissolution  was  the  effect  of  a  contract  between  them* 
selves ;  one  term  of  which  contract  was,  that  Mr.  Sey* 
mour  was,  and  Mr.  Moniriou  was  not,  to  continue  the 
legal  adviser  of  Lord  Clinton;  who,  it  is  said,  gave  his 
consent  to  that ;  and  therefore  Mr.  Moniriou  is  by  that 
consent,  that  he  should  be  no  longer  employed^  under 

the 


ner. 


.  (64)  See,  as  to  the  Clerk. 
Briekmu>y.Thorp,lJac.  900; 
and  as  to  the  Attorney  or  So- 
licitor himself,  ante,  Wright 
V.  Meyer,  Vol.  VI,  280,  and 
the  note,  282.  Beer  v.  Ward, 
1  Joe.  77.  Parkmt  v.  Hawkr 
$kaw,  2  Stark.  240 ;  the  Agent 
of  the  Attorney  subject  to 
the  privilege :  so  a  Scrivener; 
Harvey  v.  Sir  Robert  Clay- 
ion,  2  SwanH.  221,  n.  from 


Lord  Nottingham's  MSS.  A 
Steward,  though  perhaps  not 
to  be  examined  generally  as 
to  his  pnacipal's  title,  and 
the  contents  of  his  deeds^  Ac. 
may  as  to  facts,  to  which  any 
other  witness  most  answer^ 
and  which  the  Principal  couW 
be  compelled  to  discover; 
Earl  of  Falnumth  v.  Mou, 
11  Pn.  455. 
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1815; 


Earl 

GaOLlfONDB- 
LBT 

V. 

Lord 

CUNTON. 

[  ♦273] 
Sdlcitors  ID 
partnership 
oannotdissolfe 
their  partner* 
•hip,  as  against 
their  Client, 
withoat  his- 
CMsent,  so  as 
to  «Bable  the 
retiring  part-- 
ner,  as  dis- 
ohargedy  to  act 
against  him. 

Practice   of 
Solicitors, 
partners,  di- 
Tiding  their 
bnainess,  con- 
sidering one 
onlj  as  agent 
to  the  other, 
dballowed : 
the  Client  be- 
ing entitled  to 
their  united 
exertions. 


the  contract  between  him  and  Mr.  Seymour^  to  be  con- 
side^ed  as  in  the  situation  of  a  Solicitor  discharged  by 
Lord  Clinion.  I  cannot  agree  that  Lord  CUnion  and 
Mr^  Montriou  are  in  the  relation  of  discharging  client 
*and  discharged  solicitor.  The  mischief  is  obvious. 
There  may  be  a  question,  whether  solicitors  in  partnership 
can  dissolve  their  partnership  as  against  a  client,  who, 
having  employed  them  bothi  insists  upon  the  benefit  of 
their  united  exertions  (  65 ).  Can  one  partner  say  to  hia 
employer,  according  to  Mr.  Mofiiriou^a  assertion,  diat 
he  never  acted  but  as  Hgent  to  the  other?  Was  it  ever 
communicated  to  Lord  Clinton^  that  Mr.  Maniriou  never 
acted  in  his  afiairs ;  and  had  not  Lord  Clinion  a  right 
to  the  talents  and  exertions  of  both?  I  am  aware, 
that  a  practice  prevails  among  partners  of  dividing 
their  business ;  and  as  between  themselves  they  might 
make  that  agreement:  but  they  cannot  be  heard  to 
say  so  in  a  Court  of  justice.  If  there  is  a  principle,  on 
which  the  Court  will  not  permit  a  solicitor  to  change  from 
one  party  to  the  other,  it  would  be  singular,  that,  as 
they  choose  to  dissolve  their  partnership,  the  retiring 
partner  is  to  consider  himself  discharged.  What  is  the 
situation  of  the  client  ?  If  he  is  not  to  employ  both,  he 
must  employ  one,  or  neither :   if  he  employs   one,  the 

other . 


(65)  In  the  case  of  Cook  v. 
Rkodes,  14th  January^  1815, 
on  a  motion  to  dissolve  an 
Injonction  upon  disputes 
between  partners,  as  attor- 
neys and  solicitors,  the  Lord 
Chancellor  laid  down  as  clear, 
that  they  could  not  without 
consent  of  their  elient,  who 
confided  to  their  joint  skill, 
dissolve  their  partnership, 
and  turn  him  over  to  one  of 
them;   though    they    might 


give  him  notice,  that  thej 
would  not  be  any  longer  con- 
cerned for  him;  and  have 
their  Bill  to  that  time  settled ; 
and  that  the  name  of  one, 
who  had  retired  several  yearaf, 
taking  an  annuity,  and  per- 
mitting the  use  of  his  name 
and  Ofiice,  most  continue  to 
be  used  daring  the  concerns 
of  the  client,  who  employed 
them  under  that  firm. 
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LBY 
V, 

Lord 
Clinton. 

[  •aT*  ] 


other  may,  it  is  smd,  ccxisider  himself  let  loosei  as  if  dis-         1816. 

dharged  from  all  those  obligations,  which  he  had  under-         ^Tpf  - 

^taken ;  and  both,  if  he  employs  neither  of  them,  may  Cholmondb- 

consider  themselves  so  let  bose,  and  at  liberty  to  exert 

Adr  separate  efforts  against  him,  and  to  be  as  hostile  to 

him  as  they  please.    The  erne  ceases  to  be  solicitor  by 

the  act  of  both,  placing  the  client  in  such  a  situation,  that 

he  must  take  the  one  or  the  other.     He  takes  ohe^  as 

file  least  of  two  evik,  between  which  their  act  compels 

him  to  choose.    It  is  impossible  therefore  to  consider 

Mr.  MotUriou  as  discharged,  in  the  sense  that  has  been 

argued. 

.1 

I  lay  out  of  my  yiew  all   the  particular  facts  of  this 
case,  except  as.  they  may  form  any  hypothetical  case  to 
represent  the  extent  of  the  mischief,  which  it  may  be 
necessary  to  contemplate  for  the  purpose  of  excluding 
it.    The.  naked  question  is,  whether  a  person,  havmg 
been  for  a  considerable  'iime  employed  in  a  cause  for 
the  Plaintiff,  can,  after  discharging  himself,  as  I  must 
tike  Mr.  Montriau  to  have  done,  from  the  relatioii  of 
attorney  for  the  Plaintiff  in  that  cause,  become  attorney 
for  the  Defendant.    The  answer  to  the  novelty  of  the  ap- 
plication b,  that  the  question  must  be  considered  open, 
imless  in  memory  or  tradition  any  instance  can  be  shewn 
of  such  a  fact  having  actually  occurred.    I  do  not  re- 
collect, either  in  my  own  experience,  or  from  informa- 
tion in  the  memory  of  any  one,  any  such  instance.    The 
practice  of  the  Bar  in  my  time  was  this :  If  a  retainer    The  former 
was  sent  by  a  party,  against  whom  the  Counsel  had  been  practiee^  not 
employed,  the  retidner  being  in  a  cause  between  the  *®  *c^P*  *^  *•" 
fiBxne  parties,  the  Counsel,  before  accepting  it,  sent  to      p..    rT 
his  former  client,  stating  the  circumstance,  and  giving  ^i^^  adversary 
him  the  option.    That  has,  I  believe,  been  relaxed ;  apd  without  giving 

the  notice  and  an 
option,  relax- 
ed :  bat  not  to  be  accepted,  if  the  Counsel  knows  what  may  be  pre- 
judicial to  the  former  Client,  though  refusing  to  retain. 
Vol;  XIX.  R 
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ms.  the  eoHfse  now  Is,  as  it  has  been  repifesented  at  the  Bar* 

^^^^^  I  do  not  admits  that  he  is  bomid  to  accept  the  new  hrieC 

CntftifONDB-  ^7  opinion  is,    that  he    ought    not,  if  he  knows  U^ 

LBY  thing,  that  may  be  ptejadicial  to  the  fimner  cUent,  Ur 

j^.  accept  the  new  brief,  though  that  cUcnt  idosed  to  re** 

CuNTon.     t«n  h™- 

If,  however,  the  hw  is,  that  a  solicitor^  imder  theses 
circomstances,  may  discharge  himself  and  carry  all  the 
knowledge  he  has  acquired  as  solicitor  for  the  partly 
who  employed  him,  to  the  other  party  in  that  cause,, 
that  law  must  be  administered :  but,  considering  it  hy* 
pothetically,  a  Judge  is  justified  under  such  circumstances 
in  supposing  that  the  attorney  is  employed  for  that  rea- 
son alone,  that  he  had  been  employed  by  the  other 
party ;  as  a  Judge  nnst  consider  evei^  possible  combina^ 
Hffit  of  circumstances,  to  t^htch  the  principle,  on  which 
be  acts,  may  apply:  but  I  disavow  any  conceptioB^  that 
irtfch  is  the  real  case  before  me* 

Upon  many  of  the  groands,  that  have  been  agitated^ 
I  shall  not  give  any  Judgment.  I  shall  decide  this  case 
upon  the  dry  question,  whether  this  Plaintiff  has  a  legal 
right  to  employ  Mr.  Moniriou,  and  whether  he  has  a 
legal  right  to  accept  that  employment.  With  regard 
to  propriety  or  delicacy  of  conduct,  I  do  not  sit  in  this 
place  to  communicate  my  opinion  upon  such  subjects ; 
and  therefore  shall  follow  the  example  of  Lord  nwlaw  ; 
who  upon  a  question  as  to  the  interest  of  a  debt,  which 
a  noble  Lord,  then  sitting  by  him,  admitted  he  ought  to 
pay,  said,  he  should  decide  only  on  the  legal  right ; 
desiring,  that  the  arguments  of  propriety  and  delicacy, 
submitted  to  him,  as  Lard  ChanceUar,  for  his  legal  judg^ 
ment,  should  be  addressed  to  that  noble  Lord  himaelfc 
So  I  shall  refer  the  arguments,  addressed  to  me  upon 
[  •276  ]  *  those  motives  of  propriety  and  delicacy,  to  the  Plain- 
tiff and  Mr.  Manhriou,  and  shall  consider  only  the  dry 

question^ 
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^lestioo^   wkeiker  tbe  attdomey  of  the  Pkdatifl^  hekig         ISMl 
tnaoved,  not  by  the  discharge  of  the  Ptdntiff^  can,  in         ^^Tj' 
that  very  came,  in  which  he  had  been  employed  by  him,  Cholmqhde- 
become  the  attorney  for  the  Defendant.    That  depends  ^^^ 

vpoD  a  principfe,  applying  to  cases  both  in  this  Court         j^^'^ 
and  at  law-;    upon  which  I  shall  soon  have  an  oppoiv      Clinton. 
tonity  of  consulting  the  Judges ;   and  will  then  give  my 
opinion  on  that   question  of  law ;    again  disavowing  a 
right  to   give  my  opinion   upon  any  other  view  of  this 
case* 


The  Lord  Chancellor  declared  the  unanimous  opi- 
nion of  aB  the  Judges  and  the  Barons  of  the  Exchequer, 
the  Master  of  the  Rolls,  and  the  Vice  Chancellor,  agree- 
mg  wfth  his  Lordship's,  that  an  attorney  or  solicitor  is 
not  at  liberty  to  act  in  the  manner  proposed  by  Mr. 
Mofiiriou  ;  and  that,  having  thus  left  the  cause,  he  is  not 
in  the  situation  of  a  solicitor  discharged  by  the  client ; 
and  therefore  cannot  become  the  solicitor  for  the  other 
party  in  the  same  cause. 

His  Lordship  added,  that  he  did  not  wish  to  say  more 
upon  it ;  as  Mr.  Montriou  had  no  intention  of  acting 
wrong;  but  waa  led  by  the  advice  he  took  to  think  he 
was  right  (66). 

(66)  Robinson  v.  Mnttett,  4  Price,  353. 


A&.adL 


STEVENSON'S  CASE. 


[«77  } 

1816. 

AN  application  at   the  bankrupt  oflSce  for  a  docket    Order  for  a: 

agunst  a  person  under  the  description  of  Jacob  ComnilssiDn  of 

Stewauon,  otherwise  Stephenson,  was  refused.  Bankmptcj 

gj^  against  •/.  £ka» 

vetuMNi,  othai^ 

wise  Siephemon,  in  an  urgent  case. 

R2 
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1815.  Sir  Samuel  RomiU^f  for  the  petitioning  creditor,  ap- 

Stsvenson*8   P^*®^  ^'^^  *°  Order ;  representing,  that  it  was  of  great 
Casb.         importance  to  issue  the  Commission  immediately. 

The  I^c/  Chancellor  said,  though  it  was  not  usual, 
he  saw  no  reason  that  the  Court  might  not  direct  it, 
thinking  it  would  do  in  either  name;  and  made  the 
Order. 


1816. 

Plaintiff;  sn- 
Ing  for  equit- 
able relief, 
part  of  which 
only  conld  be 

u."  [•««] 

not  entitled  to 
elect;  but  can 
proceed  at  Law 
only  by  leave 
of  the  Court. 
A  Receiver, 
appointed  at 
his  instance, 
who,  though 
bis  officer, 
ought,  as  in- 
different, to 
restrain  him, 
not  aided  by 
an  Order  for 
liberty  to  dis- 
train without 
his  under- 
taking to  pro- 
ceed no  far- 
ther at  Law. 


MILLS  r.  FRY  (67). 

npHE  B3I  was  filed  by  the  assignee  under  a  Com* 
mission  of  Bankruptcy,  impeaching  a  conveyance 
as  fraudulent,  and  prajring  an  Injunction,  restraining  the 
Defendant  from  receiving  the  rents,  a  reconveyance  and 
delivery  of  the  title-deeds,  offering  to  pay  what  was 
^really  due.  An  Injunction  was  obtained,  and  a  Receiver 
appointed,  on  the  Plaintiff^*s  Motion.  The  Plaintiff^  hav- 
ing also  brought  an  action,  the  Defendant  obtained  an 
Order,  that  he  should  elect  to  proceed  either  at  law 
or  in  equity, 

Mr.  Hasletoood,  for  the  Receiver,  under  these  cir- 
cumstances moved,  that  he  may  be  at  liberty  to  distrain 
for  the  rent. 

Sir  Samuel  Romilly,  for  the  Defendant,  insisted,  that 
the  Order  upon  the  Plaintiff*  to  elect  was  an  answer  to 
this  Motion. 

The  Lord  Chancellor. 

I  doubt  very  much,  whether  this  Plaintiff*  had  a  right 

to  bring    any  action  concerning    the  premises  without 

leave  of  the  Court;  and  therefore  whether  I  ought  to 

have  made  the  Order  for  him  to  elect,  whether  he  would 

proceed 
(67)  Coop.  107. 


■>  •.  >. 
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proceed  at  Law  or  in  Equity ;  and  also,  whether  I  ought         1815. 


Mills 


to  have  granted  a  Receiver.    I  must  liave  granted  that 
application  upon  this  ground ;  either  that  the  whole  relief        "f  ^^ 
could  not  be  had  except  in  Equity;  or  that,  though  some  Fry. 

of  it  might  be  had  at  Law,  part  could  not:  viz.  the  Injunc- 
tion and  delivery  of  the  deeds.  A  Receiver  however  being 
appointed,  it  is  incident  to  that,  that  the  Defendant  can- 
not receive.  For  the  present  taking  the  Order  for  a  Re- 
ceiver to  be^  right,  the  doubt  is,  whether  this  is  a  case 
of  election :  the  Plaintiff  coming  for  equitable  relief,  com- 
prising some,  that  he  might,  and  some,  that  he  could  not, 
have  at  Law ;  determining,  that  he  will  sue  in  Equity, 
and  cannot  proceed  at  Law  without  leave  of  the  Coiurt. 
The  proper  decision  therefore,  would  be,  that  suing  for 
possession  of  the  premises  by  a  Receiver,  he  b  not  at 
liberty  to  bring  any  action  to  obtain  the  possession.  I 
^  think  he  has  concluded  himself;  and  the  difficulty  is,  [  *^9  ] 
whether  he  ought  to  have  the  benefit  of  that  proceeding. 
At  all  events,  as  long  as  they  are  proceeding  both  at 
Law  and  in  Equity,  I  will  not  help  the  Receiver  \  who, 
being  appointed  at  the  instance  of  the  Plaintiff,  is  the 
Plaintiff's  officer.  If  he  will  have  the  assistance  of  this 
Court,  he  ought  to  consider  himself  indifferent;  and 
ought  to  apply  tp  restrMn  the  Plaintiff  himself.  The 
'Receiver,  meaning  to  stand  indifferent  between  the  par- 
ties, while  contending,  that  the  Defendant  cannot  re- 
ceive, must  also  contend,  that  the  Plaintiff  shall  not 
proceed  at  Law  (  68 ). 

Mr.  Leach f  for  the  Plaintiff,  then  undertook  to  pro- 
ceed in  Equity  only. 

The  Lord  Chancellor.  ' 

The  Plaintiff  undertaking  to  proceed  in  Equity  only, 
and  no  farther  at  Law,  without  prejudice  to  any  applica- 
tion as  to  the  costs  of  what  has  passed  at  Law,  I  will 
make  the  Order  upon  this  Motion. 

(68)  See  Carrick  v.  Ycung,  2  Swanst.  239.  MilU  v.  Fry, 
3  Ves.  ^  Bea.  9.     Coop.  107. 
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SHERWOOD  V.  SANDERSON  (69). 


IB  15. 


Feb.  4ih.  SHERWOOD,  J  ^^ 

July9lsi.  MARGARY,     >        ^ 

iitf^.  1st, 

Distinction  be-  TTPON    a    petition,   presented  hy  some  relations  of 
tween  the  Ju-  Kiity  Sherwood,  stating,  that  she  was  of  unsound 

risdiction  of     ^Jq^^  qj^  incompetent  to  the  care  and  management  of 
p,  .   her  concerns,  an  Order  was  made,  that  two  physicians 

that  in  Ln-  should  be  at  liberty  to  visit  her ;  and  upon  their  cerdfi- 
nacy,  nnder  ca^i  ^^^  ^^^  laboured  under  a  considerable  degree  of 
a  special  war-  mental  imbecility,  and  was  so  far  deprived  of  the  pro- 
rant  from  per  use  of  her  intellectual  faculties  as  in  her  present 
the  Crown,  g^^^  f^  j,g  unequal  to,  and  unfit  for,  the  management  of 
,  ^  ,  ~  her  affairs,  a  Conunission  issued,  under  which  a  verdict 
Keener  of  the  ^^^  found,  that  **  she  is  not  a  lunatic;  but  is  of  unsound 
Great  Seal.  '^  mind  (  70),  so  that  die  is  not  sufficient  for  the  govern- 
Traverse  of  a  *'  ^^^^  ^^  herself,  her  manors,  messuages,  lands,  &C.5 
verdict  of  nn-  "  ^^^  ^^^^  ^^  ^^  ^^^  ^^  ^^  ^^^'^  ^^^  ^^  mind  from 
sonnd  mind     **  the  Ist  of  Jianwary,  1814.** 

under    r  qqi  1 

a  Com-'-        -»      ^  petition  was  presented,  both  in  the  lunacy  and  the 

mission,  being  cause ;    stating,   that   the   petitioners  had  been  at  con- 

the  right  of  the  siderable  expence ;  setting  forth  several  funds  of  Stock, 

party,  cannot    standing  in  the  name  of  the  lunatic;  and  praying,  that 
be   refnsed ;  ^1 

and   prcvento  (09)  Coop.  108. 

the  Crown's  (70)  Ex  parte  Cranmer,  ante,  Vol.  XII,  446, 

taking  the  ens-  ' 

tody,  and  consequently  allowing  the  Costs  of  the  proceedings,  how- 
evet  meritorions :  but  they  were  given  oat  of  a  fand  of  the  lunatic's 
in  Court,  in  a  Cause,  on  the  principle,  on  which  the  Court  protects 
persons  in  a  state  of  incapacity,  though  adalt,  and  not  objects  of  a 
Commission ;  assigning  guardians,  &c. 

The  Costs  of  the  Traverse  also,  though  not  of  coarse,  allowed : 
ths  lunatic  having  been  permitted  herself  to  traverse  after  a  per- 
sonal examination. 
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the  costs  of  suing  out  tbe  CommiMion,  &c.  aiay  be  UatA         IHf^* 
and  paid*  o    **^^ 

The    petition  was  opposed  by  Aie  next  of  kin    and   ^^^P9fiM9W^ 
the  lunatic  on  the  ground,  diat  no  Committee  was  ap- 
pointed, and  that  a  petition  for  leave  to  laraverae  wfiH 
granted. 

f^  Samuel  RomiUy,  'Mr.  Martin^  and  Mkr.  Je/m$mh 

In  eupport  of  tibe  Petition  ibr  the  coete  id  i^ 

Commis(den. 

The  question  upon  this  application  for  the  o^ets  ^f 

these  proceedings  in  lunacy  is  of  great  importaneej  t^s 

the  petitioners,  if  not  indemnified,  cannot  be  expected 

%o  proceed  lor  itie  protection  of  tiiis  lady  through  dD  the 

«dditioneA  ^xpence  attending  a  taraarerse*    Coi^sidefabla 

^expenoe  has  been  dready  incurved  kj  the  attendanoe  of 

physidans  under  your  Lordsbip'«  4ibection,  and  a  Ckna- 

masma,  executed  widi  Counsel.     The  Lat^uisition  is  tra- 

irersed :  but  upon  tiie  evidence  it  is  impassible  to  sudo- 

tain,  that  this  lady,  who  appears  oncapaible  of  iCOHqirc- 

hending  the  plainest  proposition  \fx  figures,  is  a  person 

who  ought  to  have  the  management  of  her    property. 

The  motive  of  the  petitioners  is  to  prevent  attempts  to 

«lbtain  conv^ances  of  her  properly  ;  and  yiour  Lbrd- 

tsfaip,  seeing  that  the  proceeding  is  for  her  benefit*  has 

jurisdiction  to  order  tiie  expence  to  be  defrayed  out  of 

her  property,  which  is  preserved  iby  it.     In  Ex  pemte 

'*Feme{*i\)  the  applicatipn  was  after  tnial  iofthe  tra-      [  ^282  ] 

verse ;  and,  the  deoiinon  being,  that  4Siere  was  no  lunaqr^ 

the  parties  were  totail  etrangers. 


Mr.  Leach,  Mr.  WetherM,  and  Mr.  Wmg field,  ibr 
die  Lunatic. 
This  is  an  appfication  for  the  costs  already  incurved 
in  the  prosecution  of  a  Commission  joi  Lunacy :   >but 

yonr 

(71)  Ante,  Vol.  V,  932. 
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1815.         youf  Lordship  has  not  yet  assumed  the  custody  of  the 

'••''^  estate;    that  being  interpreted  by  the   application  for 

^^  leave  to  traverse;  which  your  Lordship  has   granted, 

Sandsbson.  and  could  not  refuse,  if  satisfied  that  the  application 

was  her  own  act  While  the  issue  of  that  proceeding 
is  uncertain,  can  your  Lordship  dispose  of  her  pro- 
perty, over  which  you  have  not  yet  assumed  juris- 
diction ;  considering  the  lunacy,  under  which  only  the 
power  over  the  estate  accrues  so  doubtful,  that  yoa 
suspended  the  custody?  Should  the  traverse  succeed, 
coidd  these  parties  be  ordered  to  refund  ?  If  this 
cannot  be  done  in  the  lunacy,  neither  can  it  in  the 
cause. 


This  is  a  case  of  mere  imbecility,  proceeding  firom 
epilepsy,  not  connected  with  idiotcy  or  lunacy.  This 
lady  answers  questions  on  every  subject  except  figures; 
and  the  Jury  were  satisfied,  that  even  upon  that  subject, 
in  which  she  was  defective,  her  mind  was  capable  of  im- 
provement. Lord  Hardwicke  has  said,  that  incompe- 
tence in  figures  is  not  evidence  of  lunacy. 


[283] 


The  Keeper 
of  the  Great 
Seal  usually 
the  person,  to 
whom  the  care 
of  lauatics  is 
eDtmsted. 


TIieLard  Chancellor. 
With  the  view  of  ascertaining,  on  what  principle  the 
Court  of  Chancery  interposes  in  the  case  of  a  person 
not  under  the  disabiUty  of  lunacy>  or  unsoundness  of 
mind,  found  by  Inquisition,  I  will  put  this  case :  Suppose 
an  appUcation  now  made  by  this  lady  to  have  her.pro- 
I>erty  transferred  to  her;  what  would  the  Court  do? 
K  the  traverse,  which  is  the  party's  right,  stops  the 
grant  of  custody  by  the  person  holding  the  Great  Seal, 
who  is  usually  the  person,  to  whom  the  care  of  lunatics 
is  entrusted,  she  may  do,  as  she  pleases,  with  all  pro- 
perty out  of  Court :  but  her  property  in  the  Court  of 
Chancery  is  out  of  the  power  of  the  Lord  Chaneellar, 
as  holding  the  Commission  in  Lunacy.     Suppose  her 

therefore 
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therefore  now  applying  for  her  property  in  the  Court  of         1815. 
Chancery  for  the  very  purpose  of  trying  this  lunacy;     Sh£r^ooo 
would  the  Court  take  notice  of  her  condition,  as  in  a  9.    - 

variety  of  instances  of  persons,  round  whom  it  throws  a  Sanderson. 
degree  of  care,  appointing  guardians,  &c.,  though  not 
imposing  on  them  a  Commission  of  Lunacy  ?  It  is  very 
difficult  on  principle  to  maintain,  that,  having  traversed^ 
she  would  not  be  entitled  to  the  whole  money.  That 
can  be  maintained  only  upon  the  ground,  that  this  Court 
is  in  the  habit  of  taking  notice  of  persons  in  such  a 
state  of  imbeciUty  for  their  protection :  assigning  guar- 
dian^,  and  putting  them  under  a  sort  of  Committee? 
ship,  instead  of  acting  on  their  appUcation  by  CounseL 
During  infancy  the  party  is  supposed  to  be  under  dis- 
ability: but  that  hypothetical  disability  in  the  case  of 
infancy  may  really  subsist,  when  the  party  is  of  age; 
and  even  a  much  greater  degree  of  incapacity;  and^ 
though  the  party  cannot  be  found  a  lunatic,  this  Court 
itself  appoints  a  guardian ;  imposing  aU  the  restraint  of 
infancy :  and  the  party  is  bound  by  all  the  acts  of  that 
guardian. 

The  private  examination  for  the  purpose  of  the  tra-        [  284  ] 
.verse,  is  merely  to  satisfy  me,  that  it  is  the  Wish  of  the    '^®  private 
party  to  exercise  the  right  to  traverse ;  which,  as  Lord  «**™>naUon 
Loughborough  ohserveB,  ia  Ex  parte  Feme  (72),  lean-    -        Purpose 
not  refuse.      His  Lordship's   inclination  was  strong  to  ^£     verdict   f 
give  the  costs  in  that  case.    The  proceeding  was  right :  Lnnacv  ondtr 
but  upon  the  result  of  the  traverse  he  could  not  give  a  Commission 
the  costs.  is  merely  tp 

.■.■■i^...^..iMM.^Mi»  ascertain  the 

wish  of  the 
Sir  Samuel  Romilli/,  in  Reply.  party  to  exer- 

The  dictum  in  Ex  parte  Feme  certainly  opposes  con-  ^w*  ^0  right 
siderable  difficulty  to  this  appUcation,  considered  as  in  ®*^  traverse. 

the 

(72)  Ante,  VoL  V,  832 ;  see  the  note,  452.     Bcumes  am 
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1815.  the  lunacy :  but  the  decision  of  that  case^  turning  up<ni 

u     ^^''^  the  want  of  jurisdiction  by  the  result  of  the  trayerse.  is 

Shbrwood  t     .  .  . 

1^^  no  authority  against  this.     Though  no  grant  is  made 

Sanderson,  by  the  Crown  to  a  Committee^  while  the  traverse  is  de- 
pending, the  Commission  is  now  in  fiill  force.  If  how- 
ever this  cannot  be  done  in  the  lunacy,  there  is  fiill  ju- 
risdiction in  the  cause  to  grant  the  appKeation.  Where 
the  party  is  not  at  the  time  competent  to  conduct 
!us  cause  and  other  proceedings  for  his  benefit,  the 
Court  will  apply  part  of  the  property  to  that  purpose. 
Suppose  this  application  had  been  made,  before  she 
was  of  age ;  she  would  have  had  as  good  a  right  to  tra- 
verse, though  an  infant;  who  may  make  aWill  of  personal 
property ;  and  is  as  competent  to  contest  any  proceeding 

[  ^285  ]      ^against  his  personal  liberty  and  his  right  to  dispose  of 

that  property.     Had  this  application  been  made  a  few 

*  days  before  she  was  of  age,  her  consent  to  the  traverse 

being  ascertained,  which  is  all  the  Court  has  to  ascer- 
tain, would  not  the  Court  in  that  case  deviate  from  its 
general  rule  not  to  devote  any  part  of  the  principal  fund 
to  maintenance,  and  apply  some  part  in  a  proceeding  so 
material  to  the  infant's  interest  ?  The  Court  for  many 
purposes  acknowledges  weakness  of  mind,  although  no 
Commission  has  issued;  assigning  a  guardian  to  take 
the  answer  of  a  person  in  that  situation.  The  Court 
has  made  an  Order,  restraining  this  lady  from  receiving 
her  own  property ;  and,  if  upon  the  application  for  the 
Commission  that  Order  was  properly  made,  may  surely 
defray  the  expense  of  that  proceeding  for  her  benefit 
out  of  her  property. 

7^  Lord  Chancellor* 

Jorisdiotion  This  application,  considered  first  as  made  in  the  lunacy 

inLonacy,  dis-  alone,  is  made  to  the  Lord  CkanceUor,  not  as  Chan- 

tinct  from  the  cellor,  but  as  the  person,  having  under  the  speciid  War- 
Court  of  Chan-  ^^^^ 

eery,  though 

usaally  in  the  Keeper  of  the  Great  Seal,  under  a  iipocial  Warrant  of 

the  Crown. 
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not  of  the  Crown  the  right  to  exercise  lihe  duty  of  flie         IBlft. 


Crown  to  take -care  'of  those^  who  cannot  take  care  of    ^«-«««|^^^ 
themselves.     The  appHcation  has  therefore  no  concern  t^. 

with -any  thing  passing  in  the  Court  of  Chancery ;  but  is  Santjersow. 
Hiade  to  the  person  holding  tiie  Great  Seal^  in  whom  the 
Crown  has  usually  thought  proper  to  vest  this  jurisdic- 
tion, as  it  would  be  made  to  any  other  person,  having 
that  authority ;   stating,  that  the  party  is  an  idiot,  <Nr  a 
lunatic;  or,  which  has  now (73)  the  same  effect,  that  he 
is  of  unsound  mind ;  and  it  is  determined,  that,  if  he  is    Verdict  of 
^  found  incapable  of  managing  his  affairs,  without  finding  r^Qo^-i  nn- 
that  he  is  of  unsound  mind,  &c.  the  Inquisition  will  not  *-        '*  sdoid 

support  the  Commission.  "'"^^  equiva- 

lent to  idiotcj 

or  lunacy :  bat  mere  incapacity  to  manage  his  affairs  will  not  alone 

support  the  Commission. 

I  do  not  find  it  easy  to  comprehend  what  some  of    Incapacity  to 
those,  whom,  holding  the  same   special  Commission,    I  comprehend 
may  call  my  predecessors,  intended,  when  they  intimated,  ^°®  ™®*'  ""* 
Aat  the  incapacity,    proved  by  the  want  of  power  *<>    r  « 
comprehend  the  most  simple  proposition  of  figures,  as  j^u^j^  ^f  m|_ 
that  two  and  two  make  four,  is  not  evidence  of  an  un-  sound  mind : 
sound  mind.     It  is  therefore  very  difficult  to  maintain,  to  be  estimated 
that  the  inabiHty  of  this  young  lady,    at    the  age  of  with  reference 
twenty-one,  to  make  out,    that  three  and  three  make  ^  •K®*  situa- 
six,  is  not  evidence  of  that  unsoundness ;   as  it  is  not        » 
easy  to  conceive,  why  an  affectionate  family  should  not 
have  made  some  attempt  to  give  instruction,  if  she  was 
capable  of  receiving  it;  and,  though  I  agree,  that  the 
deficiency  may  be   more  or  less   evidence  of  unsound- 
ness, still  its  weight  and  character  are  to  be  estimated 
with  reference  to  age,  situation,  and  all  the  other  cir- 
cumstances, by  which  it  may  be  affected. 

It  is  however  settled,  that,  if  the  Jury  find  merely  the 
incapacity  of  the  party  to  manage  his  affairs,  and  will 

not 

(73)  Ex  parte  Cranmer,  ante.  Vol.  XII,  445 ;  see  the  notes. 
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1815. 


Sherwood 

9. 
^ANOBRSON. 


[  •2&7] 


not  infer  from  that  and  other  circumstances  unsoundness^ 
of  mind,  though  the  party  may  live^  where  he  is  exposed 
to  ruin  every  instant^  yet  upon  that  finding  the  Commis* 
sion  cannot  go  on.  Before  a  Commission  issues,  the 
duty  of  that  person,  who  has  the  authority  to  issue  it, 
requires  him  to  have  evidence,  that  the  object  of  the 
Commission  is  of  unsound  mind,  and  incapable  of  ma- 
naging his  affairs ;  and  for  that  purpose  the  evidence  of 
medical,  men  is  generally  produced.  If  the  question  is 
brought  into  controversy,  the  policy  of  the  Law  deter- 
mines, that  the  Judgment,  on  which  the  Commission  is- 
*  sued,  is  not  conclusive  against  either  the  property,  the 
person,  or  any  right,  of  the  object  of  it.  The  person, 
issuing  the  Commission,  ought  at  least  to  have  a  strong 
and  high  belief,  that  his  Judgment,  should  it  be  called  in 
question,  will  be  affirmed :  but  it  may  be  disaffirmed. 


Bight  of 
alienee  of  lu- 
natic to  tra- 
verse. 


If  the  Jury  under  the  Commission  have  determined^ 
that  the  object  of  it  is  of  unsound  mind,  the  consequence 
is,  that  the  person,  who  has  authority  to  issue  the  Com- 
mission, is  bound  to  make  a  grant  of  the  custody  of  the 
person  and  estate :  but  a  vast  expense  may  have  beei| 
incurred  by  those,  who  sued  out  and  prosecuted  the 
Commission ;  which,  if  it  has  not  exhausted  their  means, 
may  have  affected  them  with  a  prudent  disinclination  to 
go  farther :  yet  it  is  clear,  that  a  person,  found  by  the 
Inquisition  of  unsound  mind,  &c.  has  an  absolute  right 
to  require  the  farther  proceeding.  Many  of  hb  alieneea 
also  have  that  right.  No  grant  therefore  of  the  custody 
of  the  person  or  estate  can  be  made ;  and  the  person, 
issuing  the  Commission,  if  there  is  no  fund  in  his  hands^ 
cannot  make  an  Order  as  to  the  costs.  When  the  deter- 
mination of  the  party  to  traverse  is  made  known,  I  am 
bound  to  put  the  soundness  of  the  verdict  in  that  course 
of  inquiry :  in  the  interval  every  thing  with  regard  to 
the  dominion  over  the  property  or  the  person  is  stopped ; 
and  the  consequence  is,  that  it  is  impossible  to  make 

* 
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any  Order  about  the  coets;  as  there  is  no  fund,  upon         IQU* 
which  it  can  attach.  SHi^on 

V. 

No  difference  can  arise  from  the  result  of  the  tra-  Sanderson. 
▼erse,  whatever  it  may  be.  If  the  object  of  the  Inqui-* 
sition  should  be  found  of  unsound  mmd,  the  costs  are 
paid  of  course;  and  the  consequence  of  the  opposite 
verdict  would  be  no  more  than  that  the  fund,  which 
by  the  former  finding  was  never  under  the  power  of  die 
^person  holding  the  authority  to  issue  die  Commission,  [  ^S88  ] 
never  will  be  under  his  power ;  unless  a  change  should 
take  place  in  the  mind  of  the  party;  who  might  be- 
come the  object  of  a  new  Commission :  but  that  would 
give  no  authority  to  pay  the  costs  of  a  former  Com- 


My  opinion  is  therefore  the  same  as  Lord  Loughbo^ 
raugKn  in  Ex  parte  Feme  ( 74 ),  that  I  have  no  juris- 
diction to  make  an  Order  as  to  these  costs;  and  se- 
condly, diat  there  is  no  distinction  in  this  case  upon  the 
ground,  that  there  is  not  at  present  a  traverse,  which 
has  destroyed  the  effect  of  the  Inquisition ;  and  I  shall 
lament,  as  hord  Loughborough  did  in  that  instance,  if 
I  am  unable  in  any  other  character  to  give  these  costs, 
after  die  care  taken  in  the  outset  of  the  proceeding  by 
myself,  desiring  that  inquiry  by  the  physicians,  and  die 
very  laborious  investigation,  which  followed :  an  expense 
incurred  from  very  proper  motives :  but  the  difficulty  is 
imposed  upon  the  parties  by  the  Law. 

It  is  impossible  therefore  to  give  any  costs  of  the 
proceedings  that  have  taken  place,  unless  upon  the 
ground,  that  the  Court  of  Chancery,  as  distinguished 
from  the  jurisdiction  in  lunacy,  has  in  its  possession  a 
fund,  applicable  to  those. costs. 

The 

(74)  Ante,  Vol.  V,  832. 
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ldt&  The  fimt  diflieiilty  upon  that  b  thia:   The  fne^taOf 

ftHRKwooik     *^  *^  suflpends  the  power  of  the  person,  having  therij^ 

9.  to  grant  the  Commission,   from  doing  any  thing  as  to 

SiiMi^BBSoK.  the  costs,  suspends  the  power  of  taking  any  part  of  the 

properly  out  of  the  Court;  and  the  questaon thtv is>  ■•t 
with  reference  to  an  indWidual^  wW  maiy  or  may  not  be 
[  ^289  ]  ^  found  a  lunatic  in  the  sense,  in;  which  the  Cammiasioa 
issues,  but  whether  on  the  principles,  o»  wfaidt  Ae  Court 
protects  an  improvident  person,  regarding  him<  as  incapii* 
Ue  of  managing  his  affairs,  though  there  is  no  attempt  td 
Vmke  him  a  lunatic,  this  can  be  considered  ib  that  light 
as  any  other  proceeding  in  (be  case  of  an  improvident 
person.  The  uniform  habit  of  appeinting  guardians  even 
for  adults,  and  payii^  the  expences  out  of  the  property 
of  those  persons,  who  could*  not  be  represented  as  oIh 
jects  of  a  Commission,  can  be  justified  only  upon  the 
allowed  pracdce  of  the  Court,  as  arising  out  of  the 
necessity  of  taking  care  of  such  persons^  though  they 
were  not  to  be  taken  care  of  under  the  Statute  (75), 
vesting  in  the  Crown  the  authority  as  to  lunatics. 

Jarisdiction  So  with  regard  to  inquiries  as  to  the  marriage  of  in- 

to ^  direct  in-  fg^^ .  q{  ^hidi  I  cecoQect  a  late  instance.  Suppose  this 
quiry  as  to  e  j^jy^  ^^  (^^  3gg  ^f  seventeen  or  eighteen,  had  been 
•  ^  5  u  married  by  an  adventurer  for  the  sake  of  her  fortune: 
ther  of  sound  ^  would  be  competent  for  the  Lord  Chancellor  in  the 
mind  at  the  Court  of  Chancery  to  direct  an  inquiry,  whether  she  was 
time,  and  whe-  of  sound  mind,  when  married ;  and  whether  it  would  be 
ther  for  the  for  her  benefit,  that  a  Commission  of  Lunacy  should 
infant's  bencGt  issue ;  and  to  pay  all  the  expence  of  those  inquiries ;  as 
that  a  Com-      ^^  ^^^^  -jj  ^^le  case,  to  which  I  have  alluded. 


mission  should 
issue. 


The  result  is,  that,  admitting  the  rule  to  be  clear, 
that  I  cannot  possibly  give  the  Costs  under  the  Commis- 
sion of  Lunacy,  the  quesdoa  still  remains,  whether  upon 

the 

(75)  Stat.  De  Prero^oHvA  BegU,  17  Ed.  IL  c.  0, 10. 
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the  principles^  on  which  this  Court  acts  as  to  improvident  1816. 

persons,  I  may  not  give  them;  which,  being  satisfied,  Sherwood 

that  these  proceedings  were  for  the  benefit  of  this  lady,  v. 

I  am  very  desirous  of  doing;    as  Lord  Loughborough  Sandebson* 

^  was  in  die  case  before  him*    Upon  that  question  I  will  [  ^^^  } 
look  into  that  and  other  cases. 


The  Zrorcl  Chancellor^  on  a  subsequent  day,  pro- 
nounced an  Order  for  the  Costs ;  desiring  to  be  distinctly 
understood  as  by  no  means  thinking  the  Costs  of  the 
traverse  of  course ;  that  on  the  contrary  there  may  be 
many  instances  of  persons  permitted  to  traverse,  who 
would  have  no  right  to  Costs :  but  this  lunatic  having 
been  permitted  herself  to  traverse  after  a  personal  exa- 
mination, the  Costs  of  the  traverse  must  be  allowed. 

The  Order  (76),  which  was  made  on  Petition  in  the 
cause,  directed  an  inquiry  into  the  circumstances,  the 
best  place  of  residence,  and  with  whom,  her  situation, 
and  the  nature  of  her  unsoundness  of  mind ;  of  what  her 
fortune  consisted  at  the  time  of  issuing  the  Commission; 
in  what  manner,  and  at  whose  expence,  and  by  whom 
she  had  been  maintained ;  and  what  is  fit  to  be  allowed 
for  maintenance  for  the  time  to  come,  regard  being  had 
to  the  inquiry  before  directed  with  reference  to  the  plan 
and  place  of  residence;  and  to  tax  all  parties  their  costs, 
charges,  and  expences,  of  suing  out  and  executing  the 
Commission  of  Lunacy,  and  also  of  the  traverse  and 
all  other  proceedings  had  in  this  matter. 

(76)  1st  Aug.  1815,  Reg.  Book,  1814,  B.  1793. 
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,    1615. 
Jan.  Mth. 
Feb.  1th. 


HODGKINSON,  Ex  parte  (77). 


Partocr  by  a    rpHE  Petition  stated  that  in  August   1811,   a   sepa- 

snare  m  pro-  ^^^^  Commission    o£  Bankruptcy  issued   against 

fits  withont  m-  -.  .   ,  .  ,     .  ^  -. .  -  .  ,        v  • 

.  Letgh,  carrymg  on  busmess  at  Liverpool  in  partnership 

pital.  ^^^  Hodgkinson.     From  that   time  Hodgkinsan   car- 

Joint  C  m-  ^^^  ^'^  ^^^  business  alone,  with  the  same  stock  and 
mission  of  money  borrowed,  allowing  Leigh  for  hb  exertions  in 
Bankruptcy  on  raising  money,  and  procuring,  chartering,  and  fitting  out, 
affidavit  of  ships,  two-thirds  of  the  profits;  Hodgkinson  taking 
debt^and  bond,  one-third  himself.  Being  advised,  that  this  was  a  part- 
8worn»  and  ex-  nership,  they  dissolved  it  in  January  1814  by  advertise- 
€cu  ,  y  one  jjjg,,^.  ^J^^  before  that  dissolution  they  purchased  goods 
h  If   f  11  ^va,  the  partnership  of  Crane,  Piatt,  aiid  Crump,  paying 

-^.        .  for    them    by  three    bills,  drawn    by  Hodgkinson    for 

JDiscretionary      ^^  •  .     .  .     .     ^  o 

Dower  of  sQ-  ^^'*  ^^**  ^"5  which  were  not  paid  by  the  acceptor, 
persedioff  a  ^^  ^^^  S9th  of  October  a  Commission  of  Bankruptcy 
Commission  of  issued  against  Hodgkinson,  and  on  the  19th  of  November 
Bankruptcy,  a  joint  Commission  against  Hodgkinson  and  Leigh  at  the 
Liability  of  Petition  of  Crane  and  Co.,  on  an  affidavit  by  Cruny^ 
bankrupt's  alone,  that  Hodgkinson  and  Leigh  were  indebted  to  them, 
property,  not-  Crane  and  Co.,  in  the  sum  of  100/.  and  upwards ;  and 
"withstanding  the  bond  to  the  Lord  Chancellor,  though  purporting  to 
Certi6cate  un-  ly^  ^^g  j^j^j  ^nd  several  bond  of  the  three,  with  condi- 
er  a  secon  ^^^  ^^  j^^  ^^y  .|^  they,  or  any  of  them,  should  prove  the 
t  i  ifi  bankruptcy,  was  executed,  as  the  affidavit  was  swom^  by 
in  the  Crump  alone,  and  not  signed,  sealed,  and  deUvered,  by 

pound,  ^  ^^  *  Crane  and  Piatt,  or  either  of  them.  Leigh  had  ob- 
only  by  Jadg-  tained  a  certificate  under  a  former  Commission  against 
ment  in  an      him  in  1803;    and  also  under  that  of  1811:    but  his 

Action:  not  estate  under  the  second  Commission  had  not  paid  15*. 
to  be  taken  by  .^  ^j^^  p^^j 

the  assignees  rm 

under  the  (77)  Coap.  99. 

Commission. 

(See  n.  (82)  p.  294.) 

Debt  discharged  by  a  bill  taken  as  a  discharge  and  satisfaction : 
otherwise  not  until  payment. 
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The  Petition  prayed,  that  the  joint  Commission  may         1815/ 
be  superseded.  ^^"''^    - 

HODGKIN- 
SPN, 

Sir  Samuel  RamiUy  and  Mr.  Montague ^  in  support      Ex  parte. 
of  the  Petitions. 
The  objection  to  the  joint  Commission  is,    that  the 
joint  bond  of  three  partners  to  the  Lord  Chancellor  is 
executed  only  by  one  of  them.     The  Statute -requires, 
that  the  petitioning  creditor  shall  make  the  affidavit,  and 
give  the  bond.     One  partner  cannot  bind  the  firm  by 
deed ;  and  all  the  partners  form  the  petitioning  creditor. 
Buckland  v.  Newsome  (78)  has  decided   this  question. 
Another  objection  is,  that  a  joint  creditor,  electing  to 
take  a  separate   security,    is   bound :    Evans  v.  Drum--   * 
mond  (79).     Here  there  can  be  no  joint  property,  Leigh 
not  having  paid   \5s.  in  the  pound  under  the  second 
Commission   against  him.      In   Ex  parte  Hamper  (80) 
your  Lordship  was  not  convinced,    that  a  joint  Com- 
mission could  be  sustained,  one  partner  having  an  inte- 
rest in  the  profits  only,  and  none  in  the  property :   the 
difficulty  being  as  to  the  effect  of  a  separate  execution 
against  him  upon  that  property. 

Mr.  Johnson^  for  the  assignees,  insisted,  that  the  prac-    * 
tice  ever  since  the  Statute  had  been  uniform  to  have  the 
*  bond,  though  prepared  as  the  joint  and  several  bond      [  *293  ] 
of  all  the  partners,  executed  by  one  only. 

Tlie  Lord  Chancellor. 
If  it  is  true  in  law,  that  this  joint  Commission  is  in 
direct  opposition  to  the  Statute,   it  is  of  little  conse- 
quence, whether  there  is,   or  is  not,  a  prior  valid  com- 
mission; though  some  attention  may  be  given  to  that 

circumstance : 

(78)  1  Tamt.  477.  403 ;  see  the  note,  404 :  post, 

(79)  4  Esp.  91.  457,  461. 

(80)  Ante,     Vol.    XVII, 
Vol.  XIX.  S 
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iai8k         circumstftnce :  but,  where  the  bond  is  eicecuted  ly  one 

„  ""^^"^  partner  only,  undertaking  to  prove,  that  a  debt  is  due  tof 

SON  ^1'  ^^^^  partners,  and  the  affidavit  is  made  accordingly  by 

Ex  gifrte.       that  partner,  I  cannot  decide,  that  such  practice,  having 

prevailed  ever  since  the  Statute,  will  affect  the  validity  of 
the  Commission;  and  that  the  bond  must  be  executed. 
One  partner  and  the  affidavit  sworn,  by  all  the  partners.  The  course 
acts  for  all  al-  jjj  liankruptcy  has  been  otherwise  in  almost  all  things, 
H*  .^^'^^f"  4^ected  by  the  Statute  or  by  practice.  One  partner  on 
roDtcv-  orov-  ^^^^  ^^  ^^^  ™*y  P'^ove  a  debt,  vote  in  the  choice  of 
log  debts,  vot-  assignees,  and  sign  the  certificate  (81).  I  am  therefore 
ing  for  assig-  bound  to  suppQse  the  opinion  of  all  my  predecessors  to 
nees;  and  sign-  have  beep,  that  this  practice  is  a  compliance  with  the 
ing  certificates,  ^eal  meaning  of  the  Statute;  and  if  I  should  supersede 

|he  Commission  upo^  this  ground,  such  a  decision  would 
cut  down  almost  every  Commission  in  existence,  issuing 
^pon  a  debt  due  to  partners.  This  point  stands  now 
reserved  for  the  opinion  of  the  Court  of  King's  Bench ; 
bi|t,  if  a  practice,  sanctioned  by  so  much  time  and  aur 
'  diprity,  is  the  subject  of  a  serious  doubt  in  a  Court  of 
law,  they  will  probably  think  it  proper  to  hear  sonxe  on^^ 
from  this  Court  as  to  the  practice,  and  the  view  thi» 
Court  has  always  taken  of  it. 

With/regard  to  th^  question  of  joint  property,  the 

law  is  this.     If  s^  second  Conunission  has  issued,  though 

the  bankrupt  h^  obtained  his  eertificate  under  it,  unless 

[  ^£94  ]      *15«.  in  the  pound  are  paid,  the  future  estate  of  the 

bankrupt  is  liable  for  his  debts:  but  the  Statutes  of 
bankruptcy,  as  well  as  the  Acts  of  Insolvency,  have  not 
said,  how  liable.  *  It  is  determined,  that  it  is  competent 
to  a    creditcNT,    having   brought  an  action  against  the 

bankrupt, 

(81)  Ante,  Ex  parte  Miir  signature  of  one  tm^tee  only 

eheli,   Vol.  XIV,  597.    Ex  to  the  CertiGcate  not  snffi- 

parte  Hall,    XVII,   62.      1  cient:  Ex  parU  Rtglnfr  post, 

Ro§e'$  Bank.  Ciues,  2.    The  463. 
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Bankrupt,  who  pletids  bis  certificate,  to  shew,  that  this         l6l5. 
is  a  second  Commission;  and  the  estate  did  not  pay  15s»     „  ^"^^^^^ 
m  the  pound;    and,  proving  that,  the  creditor  will  re-         g^ji 
cover.    The    mode,  in   which   the   future    effects    are      EipaarU. 
considered  liable,  is,  that  they  are  liable  in  judgment; 
but  the  assignees  cannot  take  possession  of  them  under 
the  Commission  (8S).    There  may  therefore  in  that  view 
of  it  be  joint  effects;  and  also  in  another ;  with  reference 
to  the  power  of  superseding  a  Cenunissien  ^  that'l^eing 
always  a  question  of  discretion  in  bai&ruptcy,  consider- 
big  the  rights  of  the  first  class  of  creditors,  and  whe- 
ther there  is  any  thing  left. 

Thirdly,  it  is  stated,  that  there  was  originally  joint  Option  of  ore- 
property,  amounting  to  140/. ;   and  here  we  are  not  per-  ^^^J  without 

plexed  with  the  case  of  a  dormant  partner ;  upon  which  "^^"^  ^^  • 

Tit  i*  an  •%    •      t»        dormant  part- 

1  could  never  form  any  very  satisfactory  conclusion  from        ^        \  • 

^       ^  ^  ^       ner  to  consider 

the  prior  cases.     It  has  been  constantly  held,  that  if  I  [limg^if  n  j^ju* 
deal  with  ^./knowing  nothing  of  his  dormant  partner,  ^^   separate 
and  they  become  bankrupt,  I,  having  dealt  with  A.  alone,  creditor, 
may  choose  to  be  considered  his  separate  creditor :  if  JB.   Plea  in  abate- 
was  his  dormant  partner,  I  may  in  respect  of  his  having  ment,  that 
received  profits  choose  to  hold  him  also  as  my  debtor ;  there  is  a  dor* 
but  it  has  been  constantly  taken  as  dear  law,  that  a  ni*^*  P*'™*''* 
creditor,  dealing  with  A.^    and  knowing  nothing  of   a 
dormant  partner,  may  consider  himself  a  separate  cre- 
ditor :  yet  it  has  been  deteimined  very  lately,  that  the  De- 
fisndant  in  an  action  may  plead  in  abatement,  that  there 

is  a 

(82)  This  is  altered  by  the  vest  in  the  Assignees  under 
General  Bankrupt  Statute,  the  Commission;  who  shall 
6  Geo.  IV,  «.  127,  declaring,  .  be  entitled  to  seize  the  same 
that  the  banknipt's  future  es-  in  like  manner  as  he  might 
tate,  and  effects  ( except  his  hare  seised  property,  of  which 
tools  of  trade  and  necessary  the  bankrupt  was  possessed 
iionsehold  furniture,  and  the  at  the  issuing  of  the  Com* 
wearing  apparel  of  himself,  mission, 
his  wife  and  children),  shall 

S3 
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1815.'^         is  a  dormant  partner.     I  however  will  not  disturb -the 

P-  '^^''^  decisions,  which  have  taken  place  here  for  thirty  years ; 

SON,  *  stating  the  acknowledged  law  of  the  country,   that  a 

Ex  parte.      man,  dealing  with  A.^  is  not  compelled  to  take  B.    as 

[     295  J      Jijg  debtor,   whom  he  never  heard  of;    and  declaring, 

that  those  decisions,  to  which  I  have  alluded,  will  not 

induce  me  to  alter  my  course  in  bankruptcy. 

The  question  here  however  is,  merely,  whether  this 
joint  debt  of  14W.  had  been  discharged ;  and,  with  all 
the  respect,  that  I  feel  for  Lord  Kenyons  judgment,  I 
take  it  to  be  clearly  settled,  that,  if  a  man  is  indebted  to 
me  by  simple  contract,  and  gives  a  bill,  indorsed  by  him 
or  not,  in  discharge  and  satisfaction .  of  the  debt,  that 
is  a  discharge;  and  I  become  a  creditor,  having  a  de- 
mand in  respect  of  that  bill :  but,  if  a  bill  is  given,  and 
nothing  more  passes,  the  bill  is  a  satisfaction,  if  paid : 
otherwise  it  is  no  satisfaction  (83).  The  question  here 
therefore  is,  whether  this  was  really  taken  in  satisfac- 
tion; or  was  only  a  mode  of  payment,  to  operate  as  a 
discharge,  if  that  payment  should  be  made  good.  That 
depends  upon  the  transaction  itself  and  the  conduct  of 
the  parties,  when  it  turns  out,  that  the  bill  has  not 
been  paid;  and  the  declarations  odiodgkinson,  having 
treated  it  always  as  a  joint  concern^  would  be  evidence, 
whether  they  were  not  holding  out,  that  notwithstand- 
ing this  apparent  dissolution  they  intended  to  continue 
partners. 

7%e  Lord  Chancellor. 
Feb.  7tk,  The  bond,  upon  which  this  Commission  issued,    pro- 

fesses to  be  the  bond  of    three  partners,  constituting 
among  them  the  creditors  6r  creditor  of  the  bankrupt ; 

though 

f 

ft 

(83)  Ex  parte  Blackbume,     134.    1  Co.  Bank.  Law$,  8th 
ante,  Vol.  X,  204.    Ex  parte     edit,  by  Mr.  Roots,  147. 
XmthboHey  Buck,2l5.  3 Madd. 
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though  it  is  executed  by  one  of  them  only ;  as  no  stress  1815. 

can,  I  conceive,  be  laid  upon  the  circumstance,  that  two      Hodgkiw- 
•  other  seals  were  annexed  to  the  Instrument;    which  son, 

cannot   produce  any  different  consideration  as  to    the      -^  parte. 
validity  or  propriety  of  such  an  instmment :  the  wafer      L     *96  J 
being  probably  placed  on  the  Instrument  by  die  stationer 
or  clerk,  who  prepared  it:  but,  until  the  seal  is  put  to    Deed-  not  to 
it,  the  Instrument  cannot  be  represented  as  sealed;   and,  ^  represented 
whatever  may  be  the  doctrine  as  to  hearing,  or  refusing  '. 

to  hear,  a  person  say,  he  had  not  deUvered  a  Deed,  which  .    ^    nart 
he  had  sealed,  (and  Lord  Mansfield,  who  held,  that  he  |q  ^i^^  ^^j^  ^^ 
could  not  be  heard,  would  have  been  much  embarrassed  wafer.  Whe- 
by  several  cases,   that  may  be  put),   this  bond  is  not  ther,  having 
executed  by  any  person  except  the  individual,  who  ac-  sealed,  he  oau 
tually  put  his  seal  to  it,  and,  though  that  was  unneces-  "®  heard  to 
lary,  signed  it.     This  Instrument  must  therefore  be  con-  **^.  ^    ?    ** 
sidered  as  executed  by  one  of  these  partners  only,  and  q^^^j^j.^ 

as  in  law  the  obligation  of  that  one  alone  (84).  c:  ^.  ^  . 

o         ■  \     /  Signmg,  as 

well  as  sealing. 
The  question  then  is,  whether  this  is  such  a  bond  a   common 

as  the  law  requires  to  be  executed,  before  a  Commission  bond,  for  mo* 
shall  issue.     That  question  involves  the  validity  of  an  nay,  onnecoi- 
infinite  number  of  Commissions,  not  only  now  in  opera*  ^^^J* 
tion,  but,  which  have  gone  through  all  their  operations, 
and  are  finally  closed,  and  also  the  validity  of  all  the  es- 
sential proceedings  with  re&rence  to  partners,  that  take 
place  under  a  Commission  of  Bankruptcy.     It  has  been 
correctly  stated,  that,  if  the  Act  of  Parliament  is  express 
and  clear  in  its  terms,  requiring,  that  all  the  partners 
shall  execute  the  bond,  and  declaring,  that  an  execution 
by  one  alone  is  not  sufficient,   it  is  vain  to  state  the 
universal  practice  against  it:  but,  if,  ever  since  the  5th       ,, 
Geo.  II,  an  universal  practice  has  prevailed  of  issuing 
Commissions  on  an  affidavit   sworn,    and   a  bond   exe- 
cuted, by  one  partner  alone  on  behalf  of  himself  and  the 

others, 

(84)  Dittton  V.  Morrison,  ante,  Vol.  XVII,  U>3. 
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1816.         edien,  if  by  analogy  to  that  the  act  of  one  has  in  various 
_  ""^^"^^  very  important  transactions  been  considered  as  the   act 

SON  ^^  ^^  where  the  same  word  ''  creditor''  must  apply,  as 

Ex  pari§»  it  is  taken  in  this  particular  section,  to  several  persons, 
Yanoiis  acts  proving  debts,  voting  for  assignees,  and  determining  upon 
in  bankroptcy  gyjjg  jjjjig  j^  Equity,  if  Commissions  have  thus  issued, 
f  air^^^'  "^^  Certificates,  thus  signed,  have  been,  not  only  al- 
lowed here,  but  frequently  pleaded  to  actions  at  Law^ 
and,  if  in  all  these  cases  the  signature  of  one  alone 
was  not  authorised  by  a  particular  Power  of  Attorney, 
according  to  the  section,  regulating  that  mode  of  sig- 
nature, but  stands  upon  this,  that  one  was  always  con- 
sidered as  representing  the  firm,  the  practice  is  to  be  con** 
mdered,  not  merely  as  such,  but  a^  the  authority  of  those^ 
who.  admitted,  and  administered,  the  Law  upon  that 
construction  of  those  acts,  that  one  is  to  most  important 
pinposes  to  be  considered  the  <;reditor,  making  the  affi- 
davit, executing  the  bond,  proving  the  debt,  and  signing 
the  Certificate ;  though  his  partners  did  not  join  in  the 
Act 

•  •  • 

Mr.  Cooke  takes  notice  of  the  uniform  practice  I  have 
stated  (85);  and,  unless  the  Act  excludes  that,  as  a 
possible  construction,  it  would  with  reference  to  con^ 
venience  be  very  easy  to  represent  an  infinite  number 
of  cases,  in  which  it  would  be  impossible  to  bring 
partners  together,  to  execute  the  bond,  present  the  peti** 
tion,  file  the  aflSdavit,  or  do  any  other  act  in  bankruptcy. 
The  word  "  creditor,"  runs  through  the  whole  of  this 
Act  of  Parliament  ( 86 ),  relating  to  the  petitioning  ere* 
ditor*B  debt,  proof  of  debts,  choice  of  assignees,  assent 
[  *298  ]       ? to  arbitration,  composition  of  debts,  filing  bills;  in  fact 

authorising  the  payment  of  dividends,  to  partners,  and  the 

signing 

(86)  2  Cook^s  Bank.  Law,  parte    Mitchell,   Vol.  XIV; 

4th  edit  7,  and  8th  edit,  by  597,  and  the  note,  598. 

Mr.  Roots,  3.     3  Christian'M  (86)  SUt.  5  Geo.  II.  c.  32. 
Bonk.  Imw,  11.     Ante;  Ex 
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signing  Certificates ;   and  the  Certificate  in  this  case  is         1816» 
signed  by   three  creditors   out  of   four ;  each  of  those      Hodokim- 
three  consisting  of  partners,  of  whom  one  signs  for  all.  son. 

The  practice  also  on  petitions  to  stay  Certificates  is,  that  iSr  partem 
one  partner  signs  for  all.  The  tenth  clause  of  the  Act, 
as  to  Certificates,  applies,  not  to  a  creditor,  being  one 
of  several  partners,  signing  for  all,  but  to  an  individual 
creditor  signing  by  a  person,  who  is  not  a  creditor,  but 
18  authorised  to  sign  by  Power  of  Attorney. 

The  result  of  the  Act  and  the  practice  is,  that,  the  is- 
suing Commissions  being  regulated  by  the  fact,  that  the 
affidavit  and  bond  of  one  partner  have  been  uniformly 
held  sufficient,  that  proof  of  debts  being  always  made 
by  one  partner,  for  himself  and  the  others,  who  are  not 
called  upon  to  join,  that  the  choice  of  assignees,  the 
manner  of  signing  Certificates,  and  various  other  acts  in 
bankruptcy,  being  done  by  one  partner  in  behalf  of  the 
partnership,  and  effect  being  allowed  by  the  Great  Seal 
to  Certificates,  so  signed,  and  when  pleaded  at  Law,  I 
am  authorised  to  say,  whatever  might  have  been  the 
proper  construction,  if  this  were  Res  integra,  this  series 
of  practice  is  to  be  considered  as  a  mass  of  decision, 
that  this  is  the  construction  of  the  Act.  Upon  these 
grounds  I  state  this  as  a  point  I  am  not  at  liberty  to 
regard  otherwise  than  as  judicially  decided  here  through 
a  very  long  period:  that  course  of  decision,  always 
acquiesced  in,  must  be  understood  as  the  Law ;  and  I 
cannot  account  for  the  allowance  of  pleas  of  Certificates, 
unless  it  has  been  so  considered* 


.    .V 


IJ 
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1814. 
March  Sth. 

g^^^^l/^  WRIGHT  V.  ATKYNS. 

Deyise  and  be-    A     PETITION    of  Appeal  was  presented    from  the 
quest  of  real  Decree  (87),  pronounced  at  the  Rolls,  declaring, 

.    .*      tha*  the  Defendant  Charlotte  Atkyns  must  be  considered 
estates  to  toe  *^ 

devisor's  wi-     ^  ^^^  tenant  for  life  of  the  estates  mentioned  in   the 
dow  and  her    P^^^du^gs ;  and  giving  the  consequential  directions  for 
heirs,  <*  in  the  raising  the  principal  and  interest  due  upon  mortgage  by 
**  fullest  con-    sale. 
**  fidence  that 

a  er  i^er  e-  j.^^  Lord  Chancellor  noticed,  as  the  Master  of  the 
"  will  devi  e  -^^^  ^^^  done,  the  imperfect  state  of  the  Record  with 
"  the  propertv  *  ^^^^  *^  ^^  decision  of  the  question,  that  was  raised ; 
"  to  my  fa-  observing,  that  the  Bill  did  not  allege,  that  the  Plaintiff  is 
"  mily,"  held  himself  entitled  to  the  estates  either  in  Law  or  Equity, 
an  estate  for  as  heir  at  law;  or  pray  any  declaration  of  such  his 
hfe  only  with  tj^ig^  q^  of  any  trust  for  him  or  any  one  else,  as  heir ; 
^°,  ®^  ^  and  the  mere  declaration,  that  the  Defendant  is  tenant 
devisor's  hei  ^^  ^'^^*  °^^  stating,  who  will  be  entitled  after  her  death, 
as  Persona  de-  ^^  '^®  decision  of  a  most  important  point,  not  expressly 
siffnata.  raised  by  the  pleadings  ;  which  were  not  framed  with  any 

view  to  a  declaration  of  the  right  of  any  person  to  the 

inheritance. 

His  Lordship  farther  remarked,  that  the  clause  in  the 
Will  disposing  of  the  personal  estate,  though  a  very  ma- 
terial part  of  the  case,  was  not  noticed  in  the  pleadings, 
or  the  argument.  By  that  clause,  immediately  following 
the  disposition  of  the  real  estate,  the  testator  gave  and 
[  •300  ]  bequeathed  to  his  aforesaid  mother  all  his  ♦goods, 
chattels,  and  personal  estate;  and  appointed  her  sole 
executrix. 

The 

(87)     Wright    v.    Atkyns,      111.      1    Ves.    ^  Bea.   313. 
ante,  VoL  XVII,  266.   Coop.      1  Turner's  Rep.  143. 
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The  Lord  Chancellor,  after  these  preliminary  obser* 
▼ations,  proceeded  to  the  consideration  of  the  question^ 
that  had  been  argued  in  the  following  manner. 

It  b  said,  that  the  words  **  my  family/*  as  they  occur 
in  this  Will,  mean  the  chief  and  most  worthy  person  of 
the  family,  viz.  the  heir;  and  for  that  the  case  in 
Dyer  (88)  has  been  mentioned;  the  words  in  which 
would,  I  think,  very  well  admit  the  construction  sug- 
gested in  the  note  ( 89 )  to  the  Report  of  this  case ; 
though  I  do  not  mean  to  put  that  construction  upon 
them,  after  Lord  Hobari  and  other  Judges  have  put  a 
difterent  one.  In  Counden  v.  Clerke  (90)  hord  Hobart 
illustrates  it  thus : 

'*  If  land  be  devised  to  a  stock,  or  family,  or  house, 
^'  it  shall  be  understood  of  the  heir  principal  of  the 
*'  house." 

There  is  a  distinction,  worthy  of  consideration,  be- 
tween a  devise  to  A.,  and  after  the  death  of  ^.  "  to  my 
*•  family,**  and  a  devise  to  A,  and  his  heirs  for  ever, 
upon  trust,  or  with  words  expressing  confidence,  that 
A.  will  devise  "  to  my  family  :*'  an  immediate  devise  in 
the  one  case :  in  the  other  a  trust,  that  a  person,  who 
may  live  fifty  years,  will  so  devise  it;  when  in  strict 
language  that  demise  may  be  incapable  of  being  made 
to  the  person,  who  may  at  the  time  of  the  first  devise 
answer  the  description  of  **  my  family.** 


1816. 


Wright 
Atkyms. 

1814. 
March  dih. 


If  it  is  to  operate  by  immediate  remainder,  we  must 
*  consider  the  importance,  which  the  Metier  of  the  Rolls 
annexed  to  the  fact  assumed,  that  there  was  no  leasehold 

estate 


Coostmction 
of  devise  to  a 
stock,  or  fa- 
mily, or  hoQsa, 
the  heir  pria^ 
oipal  of  the 
honse. 

DistiQction 
betwcfen  an  im- 
mediate devise 
after  the  death 
of  the  first 
taker  *'  to  my 
"  family,'*  and 
a  trust  or  con- 
fidence that  he 
will  devise  '*  to 
my  family.'' 
[  ♦301  ] 


*t 


(68)  Chapman's  Case,  Dy.       250.      See  1   Turner's  Bep. 
333.  15B. 

(80)  Ante,     Vol,    XVI J,  (00)  Hob.  29 \  see  33, 
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1816. 


Wbight 

V. 

Atkyns. 


Varioni  con* 
•trooliooi  of 
**  relation!  ** 
in  deyise. 


estate  here.  I  am  not  sure^  that  the  attention  of  the 
Oourt  was  called  to  a  circumstancei  to  which,  though  it 
does  not  appear  upon  the  pleadings,  I  was  led  by  the 
Report ;  which  states,  that  the  devise  is  of  all  the  free- 
hold and  leasehold  estates.  It  does  not  appear  to  have 
beien  either  admitted,  or  inquired,  whether  there  was  any 
leasehold  estate ;  and  if  the  testator  had  at  his  death 
any  leasehold  estate,  that  would  have  passed  by  his  WiB, 
what  then  does  the  word  "  Family "  mean  ?  There  are 
cases  enough,  besides  that  of  Pyot  v.  Pyot{9\ ),  in  1732, 
deciding,  that,  if  real  estate  is  devised  to  the  **  Family,** 
tbe  heir  shall  take :  but  in  that  case  Lord  Hardwicie 
held,  that,  personal  property  being  included,  the  heir  could 
not  take.  Another  case  in  1732  is  cited  in  the  argument 
oiDoe  on  the  demise  of  Thwaites  v.  Over  (92),  as  a  de- 
cision in  this  Court,  that  under  a  limitation  to  tibe  family 
of  **  J.  S.**  the  real  estate  goes  to  the  heir,  the  personal 
to  the  next  of  kin.  That  case  in  the  Court  of  Common 
Pleas,  is  most  important  as  a  devise  of  real  estate  only 
after  A.*3  death  among  the  relations  of  the  devisor.  All 
the  former  cases  were  cited,  which  have  a  tendency  to 
shew,  either,  that  the  word  **  relations "  is  too  uncertain 
to  admit  any  definite  meaning,  or  that  there  is  an  in- 
clination to  hold,  that  the  heir  is  intended :  but  the  Court 
laid  that  out  of  the  case;  and  said,  that,  this  word 
having  a  signification  in  this  Court  as  to  personal  estate, 
viz.  those  entitled  under  the  Statute  of  Distributions  (93), 
they  would  hold  a  devise  of  real  estate  to  **  relations "  a 
devise  to  the  next  of  kin. 


[SO*] 


TIus    requires  great    consideration.    The  Courts   of 
Law  act  upon  our  doctrine :  but  the  cases  in  thb  Court 

are 


(91)  1  Va.  335.  See  Leigh         (93)  Stat.  22  &  23  Ch.  II, 
v.  Leigh^  ante,  Vol.  XV,  92.      c.  10. 

(92)  1  Taunt.  203 ;  see  206. 
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wte  not  always  properly  cited  there :  nor  can  we  consider 
ourselves  always  consistent:  for  instance^  brothers*  and 
waters'  children  have  been  in  some  cases  excluded  under 
the  word  '^  relations;"  as  the  Statute  mentions  the  next 
of  kin  in  equal  degree,  and  those,  who  represent  them ; 
and  in  others  have  been  included  without  any  addi- 
tional words.  We  should  scarcely  know  the  case  of 
Harding  v»  Glyn{94i),  'as  it  is  represented  (d5)  in  the 
note  o{  Spring  on  the  demise  of  Titeher  v.  Biles.  There 
was  no  limitation :  but  the  words  were  '^  but  it  is  my  de* 
•''sune;"  and  in  a  manuscript  note,  that  I  have  seen, 
great  stress  was  laid  upon  the  word  *^  but''  The  case 
however  turned  upon  this.  The  widow,  to  whom  the 
property  was  given,  made  a  Will ;  and  gave  part  to  a 
relation,  Henry  SwindeU,  the  son ;  who  was  not,  and 
could  not  be,  one  of  die  next  of  kin :  as  his  father  was 
80b  Then  the  decision  is,  that,  as  far  as  she  had  given 
to  that. person,  the  disposition  was  good;  as  he  was  a 
relation ;  and,  as  to  what  was  not  disposed  of  by  her^ 
there  was  a  trust,  connected  with  a  power,  for  the  reia* 
tions,  who  were  the  next  of  kin.  In  some  cases  upon 
powers  of  this  sort  (96)  it  was  not  confined  to  relations 
at  the  death.  In  Hands  v.  Hands  ( 97 )  it  was  declared, 
according  to  the  note,  that  the  next  of  kin  at  the  time  of 
the  death  of  the  testator  were  entitled  to  vested  interests, 
though  in  uncertain  proportions.  Which  case  is  to  stand  i 
All  of  them  contain  distinctions,  that  it  is  extremely  dif- 
ficult to  reconcile* 


1816. 


Waight 
Atktns. 


If  in  this  case  there  were  leasehold  estates,   it  must 
be  considered  upon  principles,  which  the  Master  of  the 

Rolls 


(94)  1  Atk.  469 :  from  the 
Register's  Book  and  Mr.Jod- 
drelVs  note,  ante,  Vol.  V, 
601.  VIII,  671.  See  BuU  v. 
Vardy,  I,  270,  and  the  note, 
272. 


(96)  1  Term  Rep.  437,  n. 

(96)  Bennett  v.  Uonyuxpod^ 
Amb.  708. 

(97)  I  Term  Rep.  437,  fi. 
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303  CASES  IN  CHANCERY. 

1815.         Rolls  seems  to  think  he  could  not  take  into  his  consider- 


-m'^'*^  ation ;  relying  in  more  than  one  passage  of  his  judgment 

I,.  upon  its  being  a  devise  of  real  estate    only.     I  must 

Atkyns.  know  that  fact,  in  order  to  determine,  what,  if  the  sub- 
ject is  real  estate  only,  designates  the  heir  at  the  death 
of  the  devisor,  or  such  person  as  shall  be  heir  at  the 
death  of  the  first  taker ;  and  what  is  to  be  the  construc- 
tion, if  it  is  a  mixed  fund,  in  the  absence  of  all  decision. 
Different  con-  except  that  the  same  words  are  to  be  construed  differ- 

Btractions  o      ^^^    ^.^j^  reference  to  the  different  estates ;  an  inten- 
thesamewords  ^         , .  •    .,  .        ^         ,     ,.«•     ,  .,  ,, 

WW    ith     ^^  which  It  IS  extremely  dimcult  to  attnbute  to  the  tes- 

reference  to      tator(98).    The  proposition  appears  singular,  that  the 

the  different      "  £unily,"  pointing  out  who  is  to  take  each  description 

estates :  an  in-  of  estate,  carries  the  leasehold  to  the  next  of  kin  and  the 

tention  difficult  freehold  to  the  heir ;  when  the  testator  in  all  probability 

to  attribute,      intended  the  same  person  to  take  both.    If  that  difficulty 

would  occur  upon  an  immediate  devise,  it  has  much  more 

force  in  the  case  of  a  power  of  devising,  to  be  executed 

in  favour  of  the  heir  at  the  death  of  the  devisor,  or  of 

the  person  having  the  power  to  take,  exactly  as  if  there 

was  no  trust  in  the  Will,  but  the  prior  estate  had  been 

in  terms  an  estate  for  life. 


Feb*  1th.  The  Lord  Chancellor,  having  again  very  fully  ob- 

served upon  this  case,  affirmed  the  Decree  (99). 

(98)  Ante,  EUcn  v.  Ea$on^  final  decision  of  this  case, 
73.  Croohe  v.  De  Vandes,  reversing  this  Decree :  1  7\cr- 
Vol.  IX,  197.  ner^s  Rep,  143,  and  the  note, 

(99)  Coop.  111.     See  the  ante,  Vol.  XVII,  263. 
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1816. 
Feb.Bth.     ' 

ADLEY  V.  The  WHITSTABiE  COMPANY  (100).   ii°i!'^'''- 

^        i     XVII,  316.) 
T^HE  PlaintifF  upon    the    opinioiif    expressed    by  the    The  bj-latr 
Lord  Chancellor  in  this  cause  ( 1 )  brought  an  action  ^^  *^®  Corpo- 
of  assumpsit  m  the  Court  of  King's  Bench  against  the  "^®°  ^^  ^®  . 
Treasurer  of  the  Company ;  and  obtained  a  verdict,  sub-  jc^^^t^ 
je(jt  to  the  opinion  of  the  Court  upon  a  case  reserved ;  Fishermen 
and  upon  the  argument  of  that  case  judgment  was  pro-  that  any  free- 
noupced  for  the  Plain  tiff  (2).  man»  engaging 

in  any  other 

The  cause  was  heard  for  farther  directions.  oyster  fishery 

on  the  coast  of 

Sir  Samuel  RomUhj  and  Mr.  Boteler,  for  the  Plaintiff:  f^.'  ^^'^'^ 
o«     ji  .1       T^.  \m     tt  1   i^«^     t^  »     n        1     forfeit  10/. and 

Sir  Arthur  Ptggott,   Mr.  Hart,    and  Mr.  Bell,   for   the  ^^^.,  ^^y^^^^^ 

Defendants.  gh^^ld  i^^  ^x- 

Tf    r     ir  [305]  f^^* 

The  Lord  Chancellor.  '  from 

Whatever  difficulty  might  before  the  incorporation  of  •^■^^''®  ^f  *ho 

thb  Company  have  occurred   in  suits,    instituted  by  or  P^^^^t  which 

against  them,  no  insuperable  diiBculty  could  have  been  .       . 

*^  "^  .  mean  time  be 

aknowledged  by  the  Court;  as,  wherever  there  is  a  legal  divided    as  if 

right  he  had  wholly 

ccasfid  to  be  a 
(100)  1  Met.  107.  ^      (2)  Adley  v.  Reeves,  2  Man!  f^^^^^^  ^eing 

(1)  Ante,  Vol.  XVII,  316.     4"  SeL  63.  in  ^^  ^cUon 

held  void,  an 
account  was  decreed;  with  a  declaration,  that  the  Plaintiff,  having 
been  unduly  prevented  by  the  by-law  from  working  in  any  manner 
as  freeman,  and  participating,  is  to  be  considered,  though  he  did  not 
work,  or  tender  himself  or  any  one  for  him  to  work,  as  primd  facie 
entitled  in  the  most  beneficial  manner,  without  prejudice  to  the  De- 
fendant's establishing,  that  at  any  particular  periods  he  could  not 
have  entitled  himself  to  earnings,  or  not  as  beneficially  as  claimed, 
in  case  no  such  by-law  bad  been  made.    • 
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1815.         right  vested  in  a  party,  he  must  in  some  Court  have  the 


means  of  enforcing  that  right  ( 3 ).     It  may  perhaps  be 

y^  out  of  the  power  of  any  Court  effectually  to  meet  all  the 

The  human  resistance,    that  may,   where  there  is    a    great 

Whitstablb    number  of  parties,  be  appUed  to  baffle  justice :  but  the 

*     Court  must  not  for  that  reason  desist  from  doing  any 

the  n'Hr  "  *^"«'  *"«*  P"'*^*"  "^^  "  *•*  ^°^  8'°''  extremely  weary 
parties  not  to  ^^  ^^^   resistance,    which    they  never  ought  to  have 
prevent  the      interposed* 
Court's  acting 

to  enforce  a         But,  when  this  Company  for  their  own  benefit  became 
legal  ngbU        a  Corporation,  the  nature  of  that  character  gave  them. 

the  right  to  sue,  and  imposed  the  obligation  of  submit- 
ting to  be  sued,  with  much  more  convenience  to  Aem- 
selves  and  less  inconvenience  to  others,  than  when  they 
were  a  mere  trading  Company.  In  that  character  the 
remedies  could  be  had  against  them  only  as  individuals : 
in  the  other  such  remedies  as  may  be  obtained  against  a 
Corporation,  withholding  the  rights  of  others. 

The  objection  upon  the  impropriety  of  the  Plaintiff^s 
being  concerned  in  both  these  Companies  is  answered 
thus ;  that  he  was  a  proprietor  of  the  contiguous  fishery 
long  before  these  Defendants  became  'a  Corporation; 
and  the  question,  taking  them  in  that  character,  would 
be,  whether  a  by-law,  compelling  a  man  to  part  with 
his  estate,  which  he  possessed  as  such,  paternal  or  ac- 
quired, is  good  to  exdnde  him  from  participating  in  the 
profits  of  this  Company  on  the  ground,  that  he  had  that 
estate.  I  should  have  more  difficulty  to  answer  that 
[  ^906  ]  ^  question  in  the  affirmative  than  upon  any  other  ques- 
tion between  these  parties. 

It 

(5)  See  ante.  Vol.  XV,  14,      Tmier    v.    JKbr^on,    VIH^ 
Waten  v.   Taylor;  and  the      143. 
case  of  partition  of  a  house. 
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^  It  was  argued,  when  this  cau^e  was  formerly  before         1616. 
xne,    that  the  Plaintiff*  had  no  way  of  getting  at  these         jf^^** 
profits,    if  he  was   entitled   to  them :    the  Defendants  «• 

therefore,    admitting  that  there  were  profits,   that  they  The 

were  withholding  these  profits,  that  he  would  have  been  Wh'TSTAblw 
entitleji  to  them,  if  there  had  been  no  by-law,  ask  a  de- 
cision, that,  even  supposing  the  by-law  to  be  iUegal,  the 
Corporation  is  in  a  situation  to  say  to  an  individual  Cestui 
que  trust  of  profits,  that  he  is  the  only  person,  who 
cannot  m  a  Court  of  Justice  have  a  remedy  for  those 
profits  to  which  all  along  they  admit  his.  title. 

This  by-law  appears,  to  be  framed  for  the  purpose  of 
making  it  extremely  difficult  for  a  man,   improperly  de- 
prived by  it  of  its  profits,   to  have  any  remedy:  thei^ 
custom,  being,  that  the  profits,  beyond  the  satisfisu^tion  of 
work  and  labour,  should  be  divided,  they  determine  to 
divide  that  surplus  among  the  members,  excluding  this 
Plaintiff*;  consequently  he  could  have  no  Mandamus ;  and 
it  seems  to  me,  that  he  has  no  remedy,  if  he  has  not  a 
leinedy  in   equity.      Their  character  as  a  Corporation 
forms  no  objection.     A  Corporation  cannot  upon  that    Corporation 
gEound,  if  they  are  trustees,  refuse  to  be  treated  as  such ;  liable  as  tras- 
liable  to  suck  execution  as  may  be  had  against  a  Corpot-        ' 
ration ;  and  a  Decree  against  them,  as  trustees  of  this 
fund,   must   be  executed,   as  such  Decrees  are  to  be 
executed  against  a  Corporation. 

It  is  saidj  they  have  no  property.  That  must  be  the 
subject  of  inquiry.  The  Act  of  Parliament  (4  )  supposes 
them  to  have  property.  The  Plaintiff  may  perhaps, 
^.though  entitled  to  an  account,  find  great  difficulty  in  [  ^  S07  ] 
procuring  payment.  On  the  other  hand,  a  material  ques>* 
tioo  is,  whether  that  surplus  profit  from  the  sale  of  the 
oysters,. beyond  the  payment  for  work  and  labour,  disr 
tributed  as  surplus  among  the  individual  members,  is  not, 

before 
(4)  Stat.  33  Gto.  III.  c.  42. 


Ad  LEY 
V. 
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1815.         before  it  is  divided^    to  be  considered  as  Corporation 

property.     I  will  not  now  prejudice  that  question;  though 

it  may  be  proper   for  consideration^    if   the  Plaintiff's 

The  demand  cannot  be  otherwise  satisfied. 

Whitstablb 

As  to  the  objection,  that  the  interests  of  apprentices, 
widows,  &c,f  will  be  affected  by  a  Decree  against  the 
Defendants,  all  their  interests  are  bound  up  in  the  in- 
terests and  liabilities  of  the  Corporation ;  and  it  is  not  to 
be  Considered,  how  the  individual  members  are  affected 
by  it.  Each  individual  must  suffer  the  consequence, 
however  ruinous  the  efiect  of  the  obligation  to  answer 
the  demand  by  destroying  great  property,  to  which  the 
members  would  have  been  entitled.  The  Corporation 
property  certainly  cannot  be  liable  to  the  Plaintiff's  de- 
mand, until  the  creditors  are  paid :  but  I  cannot  let  them 
divide  profits  as  among  themselves,  not  first  providing  for 
their  creditors;  and  excluding  one  of  their  body  from 
participating  in  the  residue. 

Under  these  circumstances  both  the  Plaintiff  and  the 
Defendants  must  be  taken  as  admitting  on  the  record, 
that  there  are  profits ;  and  therefore  there  must  be  an 
account ;  and  in  taking  that  account  the  Plaintiff,  if  he 
was  willing  to  dredge  for  the  oysters,  but  was  not  per- 
nutted,  whether  unlawfully  refused,  or  they  forbore  to 
summon  him,  must  be  in  the  same  situation  as  if  he  had 
actually  dredged.  That  account  must  therefore  be  di- 
rected ;  and  an  inquiry,  what  property  they  have :  but, 
it  must  be  recollected,  that,  if  a  reasonable  compensation 
[  •SOS  ]  •is  offered  to  the  Plaintiff,  and  perversely  refused,  if  the 
relief  can  be  had  without  going  through  this  form,  and 
the  account  and  inquiry  should  be  prosecuted  unn^ces^ 
sarily,  the  costs  are  in  the  discretion  of  the  Court;  as  I 
acknowledge  the  difficulties,  attending  such  a  suit ;  which 
the  Plaintiff,  as  well  as  the  Defendants,  may  be  required 

to 
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to  contemplate.    He  must  have  the  costs  to  this  hearingi 
including  the  costs  of  the  action. 


1815. 


Adlby 

V. 

The 


The  Decree,  from  minutes  given  out  by  the  Lord  Whits^able 
CAaneeBor,  directing  an  account  of  all  the  profits  and  •  .  ^i,/ 
earnings  of  the  Whitstable  Oyster  Fishery,  accrued  since 
the  3d  o{  August,  1805,  received  by  the  Defendants,  &c. 
declared,  that  the  Plaintiff,  having  been  unduly  prevented 
by  the  by-law,  mentioned  in  the  pleadings,  from  working 
in  any  manner  as  a  treetnan,  and  from  participating  in 
the  earnings  of  the  concern,  is  tP  be  considered,  although 
he  did  not  work,  or  tender  himself,  or  any  person  for 
•him,  to  work,  as  a  fi*eeman,  in  taking  the  account 
before  the  Master  for  his  benefiti  as  primd  facie  entitled 
to  earnings  in  the  most  beneficial  manner,  in  which,  as 
-a  fireeman,  he  would  have  entitled  himself  to  receive  or 
share  in  earnings  ;  but  without  prejudice  to  the  De- 
fendant's establishing,  that  at  any  particular  times  or 
periods,  for  which  the  earnings  are  claimed  by  the 
Plaintiff  on  the  account  to  be  taken,  the  Plaintiff  could 
not  have  entitled  himself  to  earnings,  or  to  earnings  as 
beneficially  as  he  shall  claim  to  be  entitled  to  them,  in 
case  no  such  by-law  had  been  made. 


[  309  ] 
Rolls. 

Thjs  attorney-general  v.  LEPINE.  1816. 

Feb.  22d. 
JOHN  M'NAB  by  his  Will,  dated  the  8th  of  May    Decree  este- 

1800,  directed  a  moiety  of  his  personal  estate,  sub-  bliahingaCha- 

ject  to  his  debts,  &c.,  to  be  laid  out  in  the  public  funds  nty  in  &•*- 

.or  some  such  security  for  the  purpose  of  bringing  in  an  •"*"• 

annual  income   or    interest;    and  gave  and   bequeathed 

the  same  to  the  minister  and  church  officers  of  the  parish 

of  Dollar,  in  the  shire  of  Clackmannan  in  Scotland,  for 

the  time  being,  for  the  benefit  of  a  Charity  or  School 

Vol.  XIX.  T  for- 
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The 
Attorn  bt- 

GSNBaAL 
V. 

Lbpinb. 


[310] 


for  the  poor  of  the  said  parish ;  directing,  that  no  per- 
son should  have  power  to  receive  the  said  annuity  httt 
the  said  officers  for  the  time  being  or  their  agent,  ap* 
pointed  by  them. 

The  testator  died  in  1802.  The  Information  and 
Bill  was  filed  against  his  executors;  and  by  a  Decree, 
pronounced  on  hearing  the  cause  for  farther  directions 
in  1805,  the  Master  was  directed  to  approve  a  scheme 
fer  canying  the  Charity  into  execution;  and  the  relators 
and  Plaintifis  were  to  be  at  liberty  to  lay  proposals  be- 
fore the  Master  for  that  purpose. 

On  a  petition  of  re-hearing  The  Provosts,  Bailiffs,  %€. 
Hf  Edinburgh  v.  Aubery{5)  was  cited  in  support  of  an 
objection  to  the  jurisdiction;  and  Cadell  v.  Grant (6), 
as  an  instance  of  a  Decree  by  the  Lord  CAanceUor,  es- 
tablishing a  Charity  in  Scotland. 

The  cause  having  stood  over,  that  other  authorities 
might  be  produced,  the  objection  was  given  up ;  and  the 
Decree  affirmed  ( 7 ). 

(6)  Amb.726.  (7)  2  Swanst.   181.       See 

(6)    In  Chancery,     April,     ante,  Curtis  v.  Button,  Vol 

^•yas.  XIV,  637,  and  the  note,  640. 


The  royal  BANK  of  SCOTLAND, 
t^nofinbaiik.  rpHE  petitioners  had  discounted  bills,  to  the  amount 

STiSd "     °^  ^'^'-  ^'^'^  ^y  ^^"^  ">^  ^"^  o°'  ««d ««- 

by  the  previoiu  cepted 

part  payment  W  2  Ro$e't  Bank.  Caiet,  197. 

or  dechration  of  dividend  from  the  estate  of  another  party ;  nnless 
in  a  special  case ;  as  where  it  was  pending  a  Petition  against  the  re- 
jection <rf  the  proof  for  the  whole  amount:  which  decision  of  the 
ConaiissioBers  was  over-mled. 
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cepted   by,  Kensington   and   Co.    bankers  in  London;         .1815. 
against  whom   a  Commission  of  Bankruptcy  issued  in         ^^T^ 
July    1812;    and    the    petitioners    proved    a    debt    of  j^^^alBank 
40,000/.    under  that    Commission   upon  some  of  those  of 

Bills.      In  August   1812  a  Commission  of  Bankruptcy    Scotland, 
issued  against  Stein  and  Co.     In  January   1815  at  a  '^  * 

meeting  for  a  dividend  under  that  Commission  a  claim 
by  the  petitioners  for  the  whole  amount  of  the  bills  was 
admitted;  and  on  the  6th  of  February  following  they 
made  an  affidavit  of  debt;  which  they  transmitted,  to 
be  tendered  as  a  proof  at  the  next  meeting  under  the 
Commission.  On  the  13th  of  February  a  dividend  was 
declared  under  the  Commission  agidnst  Kensington  and 
•Ci).(9). 

At  the  next  meeting  under  the  Commission  against  [  '11  ] 
Stein  and  Co.  the  affidavit  of  the  petitioners  was  ten- 
dered :  but  the  Commissioners  refusing  to  admit  it  as  a 
proof  for  more  tlian  the  balance  above  the  sum  of  12,000/. 
the  amount  of  the  dividend  declared  under  the  Commis- 
8i<m  against  Kensington  and  Cq.  the  petition  was  pre- 
sented ;  praying  that  the  proof  may  be  admitted  for  the 
whole  some  of  58,000/. 

Sir  Arthur  Piggott  and  Mr.  Cullen,  in  support  of 
the  Petition :  Sir  Samuel  Romilly  and  Mr.  Montague 
figainst  it. 

The  Lord  Chancellor. 
The  question  upon  this  Petition  is,   whether  under 
the  circumstances  of  this  case   I  can  depart  from  the 
general  rule    in    bankruptcy,   that  the  proof  may   be 

made 

(0)  In  this  instance  the  dend  alone  is  equivalent  to 
difidend  wtts  received  by  actual  receipt:  Ex  parte 
the  agent  for  the  petitioners  Leers,  ante,  Vol.  VI,  044. 
without  their  knowledge  :  Exports  Todd,  ^Roie*s  Bank. 
bnt  the  declaration  of  divi-      (Jatetf  202,  a. 

T2 
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1816.        made  to  the  full  amount  of  a  bill  of  exchange  agfUnst 
^;pr^  the  estate  of  every  person,  who  is  a  debtor  upon  that 

RoTAL  Bank  ^^^'>  V^^  '^»  previously  to  the  proof,  a  part  of  the  debt 
of  has  been  recovered  from  any  person,  the  proof  can  oiily 

TLAND,     ^^  gjy  ^Yie  residue.    This  is  a  case  of  so  much  hard- 
'       ship  upon  the  Bank  of  Scotland,  that  I  have  struggled 
much  to  let  in  the  whole  of  their  claim :  but  that  rule 
has  never  been  departed  from  except  in  a  single  instance, 
in  the  bankruptcy  of  Gibson  and  Johnson ;  and  the  very 
principle,  upon  which  the  proof  was  admitted  for  the 
whole  sum  in  that  instance,  bars  it  in  this.  The  person, 
holding  the  paper,  having  applied  to  prove,  the  opidioh 
of  the  Commissioners  was,  that  the  bills,  payable  to  ficti* 
tious  payees,  were  not  available  securities.     The  proof 
was  accordingly  refused:    but    a    claim  was  admitted. 
The  question  as  to  the  validity  of  those   bills  having 
gone    through   much   litigation  in  Westminster  Hall,   it 
[  ^  812  ]     *  was  at  length  determined  ( 10 ),  that  they  were  to  be 
considered    bills  payable   to  bearer;   and  the  petitioni' 
which    had    stood    over  during  that  litigation,   comhig 
oti  again,  the  objection  was  taken,   that,  as  no  actual 
proof  had  been  admitted,  when  it  was  tendered,   and 
some  payments  had  been  made  upon  the  bills  in  the  in- 
terval, there  should  be  a  deduction  of  the  sum  received : 
but  it  was  held,  that,  though  generally  a  sum  received 
before  the  proof  admitted  must  be  deducted  from  the 
proof,  the  petition,  which  had  been  so  long  depending; 
was  in  the  nature  of  an  Appeal  from  the  decision  of  the 
Commissioners ;    and,    the  result  of  that  Appeal   being, 
that  they  ought  to  have  admitted  the  proof,  the  receipt 

of 

(10)  Id  the  House  of  Lords,  Lord  Batkurstf  against  Lord 

GU^tm  and  Johnson  v.  Mimet  Thurlow,    Chancellor,    Ejfre 

and  Fectar,  1  H.  Black.  689,  Chief  Baron,  and  ffeaik,  Jos* 

according  to  the  opinioii  of  tice.    See  the  result  of  the 

a  majority  of  the  Judges,  in-  several    cases     collected    in 

dadiDg    Lords  Kenyan  and  Mr.  JKom's    note,    2  Itomfs 

Lomghbarmigk,  supported  by  Bank.  Cos.  201. 
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of  a  part  during  the  pendency  of  the  petition  to  cor-     -    181& 

rect  their  judgment  would  not  prevent  the  proof  then,  ^^^T^ 

which  ought  to  have  been  admitted,  when  it  was  first  Royai«  Bank 

tendered.  ^     9f 

Scotland* 

JEis  parte* 
That  distinction  shews,  that,  if  those  special  circum- 
stances had  not  exbted,  no  relief  could  have  been  given 
against  the  effect  of  the  general  rule;  and  therefore  the 
sum  of  12,000/.  received  in  the  mean  time  by  the  pe- 
titioners, must  be  deducted:  but,  if  they  choosei  they 
may  file  a  Bill. 


[  SIS  ] 
STEWART  V.  GRAHAM.  181^- 

Feb.2dd,  25tk. 
1t|R.  LEACH  and  Mr.  Agar,  for  the  Defendant,  on    Writ  of  Ne 

a  Motion  for  a  Writ  of  Ne  exeat  Regno,  took  two  ««««*  Regno 
objections :   first,  that  it  was  to  restrain  the  Defendant,  ^htained  on 
the  captain  of  an  Eetst  India  ship,  from  proceeding  on      ^.    ,     .^  ^" 
the  voyage  m  the  course  of  his  profession:    seconoiy>  Committee 
that  the  application  was  by  the  Committee,  under  a  Com-  |^  q^^^    ^ 
mission  of  lunacy  against  the  Plaintiff,  not  swearing  to  a  given  for  the 
debt,   but  stating  merely,    that  a  note   for  3000/.  was  balance  of  an 
given  in  1810,  as  the  balance  of  an  account;  which  wag  acooont,  re- 
denied  by  the  Defendant ;  who  represented,  that  it  was  »^">°|°»  *• 
for  the  pui*pose  of  raising  money  to  form  the  capital  of  „^   - 
a  common  speculation  between  the  Defendant  and  the    i^.    ^ 
Plaintiflf;  who  was  purser  of  the  ship.  ceeding  on  hit 

voyage. 
They  insisted,   that  the  application   of  the  writ  to  a    That  the  debt 
person  leaving  the  country,  not  to  avoid  the  jurisdiction,  ^^  he  endan* 
but  in  the  prosecution  of  his  profession,  went  far  beyond  f^^^  *•  *"™' 
any  former  instance ;  citing  Dick  v.  Swinton  (11),  Tom-  ^|^^.    ^  .  ^|* 
Unson  v.  Harrison  {12) f  and  Bemal  v.  The  MarquU  of  ^^  object  it 

Donegal;  to  avoid  the 
(11)  1  Vet.  4-  Bea.  371.  (12)  Ante,  Vol.  VIII,  32.  J^«<^«*»«a- 
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Donegal  (IS);   where  the  Defendant  was  leaving  this 
country  in  the  course  of  the  usual  habits  of  his  life. 

Sir  Samuel  RomiUy  and  Mr.  Duckworth^  for  the 
Plaintiff. 
This  Writ,  whatever  hardship  it  may  inflicti  is  matter 
of  right ;  and  is  from  necessity  granted  upon  an  appli- 
♦  cation  ex  parte.  In  Dick  v.  Swinlon,  a  case  also  be- 
tween the  purser  and  captain  of  an  Indiaman,  the  writ 
was  discharged  upon  grounds,  that  do  not  exist  here.  lit 
Tomlinson  v.  Harrison  the  voyage  was  much  shorter; 
and  it  was  settled  in  that  case  and  Etches  v.  Lance  ( 14), 
that  it  is  sufficient,  that  the  debt  will  be  endangered, 
without  stating,  that  the  object  is  to  avoid  the  jurisdic- 
tion. Is  not  that  the  case  under  these  circumstances? 
This  voyage  upo^  an  average  must  last  a  year  and  a 
half.  The  Defendant's  Affidavit  is  merely  the  denial, 
that  the  note  was  given  for  the  balance  of  an  account, 
and  the  assertion,  that  it  was  for  the  purpose  of  raising 
money  by  discount:  but  the  period  for  payment,  two 
years,  was  natural  upon  the  settlement  of  an  account, 
^nd  by  no  means  calculated  for  discount. 

The  Lord  Chancellor. 
The  case  of  Dick  v.  Swinton  is  precisely  in  point; 
but  I  do  not  say,  that  therefore  I  should  rely  upon  that 
authority,  if  I  had  any  doubt  as  to  the  principle.  The 
Defendant  in  that  case  was  precisely  in  the  same  circiun- 
stances  as  this  Defendant ;  and  the  writ  was  discharged, 
not  upon  any  doubt,  whether  on  the  affidavit,  that  was 
made,  it  had  been  properly  granted,  but  upon  the  best 
security,  paying  into  Court  the  sum  sworn  to  be  due  (15); 
and  the  grounds,  upon  which  it  was  so  discharged,  I  see 

by 

(13)  Ante,  Vol.  XI,  43.         Vol.  I,  86.     Bea.  Ne  Etevi 

(14)  Ante,  Vol.  VII,  417.      Regno,  Jd  edit  86. 

(15)  EouM  ▼.  Ecatu,  ante. 
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by  the  Report,  were,  that  the  Court,  considering  this  as         1815. 

equitable  bail,  thought  the  rule  of  the  Court  of  Common  ^  ^^^^^"^ 

Pleas,  that  the  affidavit  to  hold  to  bail  is  open  to  exa-  ^^ 

mination,  was  preferable  to  that,  which  formerly  prevailed  Graham. 

in  the  Court  of  King's  Bench,  but  lately  altered,  con-  Affidavit  to 

aidering  the  affidavit  decisive.  **''"  *^  ^•^ 

open  to  exa« 

mlDatioD. 
The  propriety  of  granting  the  writ  in  that  instance,       f  3]5  1 

though  against  the  captain  of  an  East  India  ship,  going 
out  in  the  course  of  his  profession,  was  not  much  dis- 
cipsed ;  as  the  circumstances,  upon  which  this  writ  ought 
to  be  granted,  had  been  lately  the  subject  of  much  con- 
sideration in  this  Court;  and  every  case,  that  has  been 
produced,  shews  the  reluctance  I  had  in  so  applying  the 
writ:   but  I  was    bound  by  decision.     I  was  not  sur<p 
prised,  that  Mr.  Leach  was  under  some  difficulty  in  re- 
ai^tjng  this  application:    as  in  TomUnson  v.  Harrison, 
when  I  doubted,  whether  the  writ  ought  to  issue,  un- 
less the  Plaintiff  would  swear,   that  the  Defendant,   a 
Barbadoes  captain,  was  going  to  avoid  the  jurisdiction, 
Mr*  Leach^  to  whose  research  in  the  case  of  Etches  v* 
Lance  I  was  much  indebted,  answered,    that  upon   i^ 
search  of  all  the  precedents  it  appeared,  that  this  Court, 
though  requiring  a  larger  pledge  from  a  Plaintiff,  seeking 
in  this  mode  equitable  bail,  than  a  Court  of  Law,  de- 
manded only,  that  he  should  swear,  that  the  debt  is  due, 
and  will  be  endangered.     All  the  cases  justify  that ;  and 
the  writ  was  accordingly  granted  in  that  instance  upon 
the  authority  of  Etches  v.  Lance.    The  most  distressing 
CBBe'wn&- Leonard  v.  Atkinson {XQ),  before  Lord  Thur-* 
low  f  where  a  person,  resident  in  the  West  Indies,  having 
come  to  this  Country  upon  a  visit,  was  caught  when 
about  to  return  home  to  his  residence,  where  he  had 
been  domiciled  all  his  life ;  and  upon  an  affidavit,  that 
the  debt  would  be  endangered  by  his  so  doing,  the  writ 

was 

(16)  3  Bro.  C.  C.  218.    Hifde  v.  Whitjield,  post,  342. 
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was  granted.  I  admit  the  hardship^  that  may  be  the 
effect  of  this  in  many  of  the  cases,  that  have  been  put 
by  Mr.  Agar :  but  the  case  of  bail,  if  this  is  to  be 
assimilated  to  that,  has  all  that  hardship ;  and,  if  this 
creditor  had  not  been  a  lunatic,  on  such  an  affidavit  the 
*  Defendant  would  be  held  to  bail ;  whatever  personal 
inconvenience  might  be  the  consequence  to  him  and 
others.  Unless  therefore  it  can  be  established,  that  the 
Writ  ought  not  to  be  granted,  as  this  creditor  is  a 
lunatic,  and  the  affidavit  of  the  Committee  will  not  do, 
or  there  are  special  circumstances  in  the  Defendant's 
affidavit  beyond  the  mere  fact,  that  he  is  an  East  India 
captain,  going  abroad  in  the  course  of  his  profession, 
there  is  no  objection  to  the  jurisdiction. 


I  will  look  into  the  affidavits,  to  see,  in  what  sum  the 
Writ  should  be  marked ;  as  to  which  the  Court  ought  to 
be  always  very  accurate ;  and  to  determine,  whether  any 
objection  arises  from  the  circumstance,  that  this  affidavit 
is  made  by  the  Committee  of  a  lunatic:  but,  I  think, 
with  reference  to  affidavits  to  hold  to  baO  at  law,  that 
will  not  be  an  available  objection. 


Feb.  25th. 
Bail  on  oath 
of  assignee  of 
a  bankmpt, 
who  will  not 
make  an  affi- 
davit, and  of 
committee  of 
a  lanatic. 


The  Lord  Chancellor. 
They  hold  to  bail  at  law  in  bankruptcy  on  the  oath 
of  the  assignee ;  where  the  bankrupt  will  not  make  an 
affidavit ;  and  I^am  informed,  that  they  have  held  to  bail 
upon  the  oath  of  the  Committee  of  a  lunatic. 


The  Order  was  granted :   the  writ  to  be  marked  for 
«)00/.(17). 

(17)  See  the  notes,  ante,     Mr.  Beames^  on  the  Writ  of 
Vol.  I,  96.    IV,  692 ;   and     Ne  Ex.  Reg. 
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1815. 

ERASER  V.  LLOYD  (18).  Jfeft-SM,  2&A. 

March  \»t. 
AN  Action  was  brought  in  the  Petty-Bag  by  one  of    After  Issue 
the  sworn  Clerks  in  the  Six-Clerks'  Office  upon  a  joined  in  an 
promisory  note  for  300/.   The  Defendant,  being  arrested,  ^^^^^  '^^  ^^ 

put  in  bail;  and,  the  cause  being  at  issue,  the  Record  ^    ^*,  f^!    * 
._  ,A^  ?Kr*«nyi         Iwcord  Deuiir 

was  transmitted  to  the  Court  of  Kings  Bench;  where  transmitted  to 

the  Plaintiff  obtained  judgment.     On  the  9th  of  Novem-  ^y^^  King*$ 
ber  the  Defendant  obtained  an  Order,  that  he  might  be  Bench,  the  De- 
rendered  in  discharge  of  his  bail ;  under  which  he  was  fendaot,  hav- 

committed  to  the  Fleet  Prison.  ^^E  Judgment 

against  hini^ 

A  Motion  was  made,  that  the  Defendant  may  be  dis-  surrendered  in 
charged  out  of  the  custody  of  the  Warden  of  the  Fleet,  . .   j>  .?/      . 
on  an  affidavit,  that  the  Plaintiff  had  neglected  to  charge  ^^^  bv  an  Or^ 
him  in  execution  within  two  terms  after  his  surrender,  der  in  the 
including  the  Term,  in  which  he  surrendered.  Petty-Bag 

committed  to 

Mr.  Heald,   in  support  of  the  Motion,    contended,  *®  Fleet.  The 
that  the  practice  of  the  Petty-Bag  is  governed  by  that  P'®®®**  **•" 
of  the  other  Courts  of  Law;  by  which  the  process  was      .' . .    .  "^ 
supersedable.  '  omitting  to 

charge  him  in 
'   Mr.  Rose,    for  the  Plaintiff,    objected  to  the  juris-  Execation,  an 

diction:    the  Lord  Chancellor,   having  transmitted  the  Order  of  the 
Record  to  the  Court  of  King's  Bench,  had  parted  with  ^%'«  Bench 
aU   control   over    any  of  the    proceedings    arising    out  ®'^-"^*^^'^'<^- 
of  it;  and  the  Court  of  Kin^s  Bench,   being  once  in      •     i  /►     .  • 
possession  of  the  Record,  never  remanded  it,  Jefferson  jUchanre  • 
v.  Morton  ( 19 ).  „pon  which  an 

Order  was  also 
Mr.  Heald,  in  Reply,  insisted  that  the  surrender  in  r  oio-i  maide 
discharge  of  the  bail  could  be  only  to  the  Fleet,  the  ^^  ^® 

prison  of  this  Court : .  any  other  surrender  would  not  have  •'^^^v"***^* 

corres- 

(18)  Coop.  187.  (10)  2  Saund.  23. 
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corresponded  with  the  terms  of  the  recognizance;  the 
Court  of  King's  Bench,  having  no  jurisdiction  over  that 
prison,  could  not  remove  him  without  ^  flabeas  Corpus  : 
but  it  would  be  very  singular,  if  the  Lord  Chancellor^ 
having  by  Order  placed  him  in  the  prison  of  this  Court, 
eoold  not  take  him  out. 


Fa.2^h. 


The  Lord  Chancellor  said,  he  would  consult  ZdOrd 
EUenborough  :  but  he  could  not  conceive,  that  the  Court 
of  King's  Bench  could  take  a  prisoner  out  of  the  Fleet 
without  a  Habeas  Corpus.  . 


mm 


The  Lord  Chancellor  said,  he  had  conferred  on  this 
subject  with  the  Lord  Chief  Baron ;  who  thought  that 
there  must  be  an  Order  of  the  Court  of  King's  Bench  / 
and  his  Lordship  added,  that,  to  remove  any  difficulty 
with  respect  to  the  jurisdictioii  in  the  Petty-Bag,  he 
also  would  make  an  Order  of  the  same  date  with  that 
of  the  Court  of  fling's  Bench. 


MwrchUi. 


The  IfOrd  Chancellor ,  being  informed,  that  Mr.  Justice 
Bayley  had  made  an  Qrder  for  the  Defendant's  discharge, 
expressing  his  opinion,  that  the  Lord  Chancellor  had 
jurisdiction  under  the  recognizance,  and  the  Court  of 
King's  Bench  by  the  Record,  directed  bis  own  Order 
ako  to  be  delivered  out. 


CASES  IN  CHANCERY,  810 


1815. 
FRERE  r.  GREEN.  Jan.  27/A. 

T  March  U. 

HE    PlaintifTs    in    a  Bill    to    perpetuate    testimony    Examination 

moved^  after  Subpoena  served,  but  before  appear-  de  bene  cue 
ance  of  the  Defendants,  who  were  infants,  that  the  Plain-  granted  to 
jkiffs  may  be  at  Uberty  to  examine  their  witnesses  de  bene  PWotiffs  in  ^ 
esse,  the  Defendants  being  in  contempt;    a  messenger     "**opejP®- 
havuig  gone,  and  his  return  being,  that  they  had  ab-         *.      J^ 
sconded ;  and  were  not  to  be  found.  pcsna  serred 

but  before  Apr 
Mr.  BeU,  for  the  Plaintiffs,  in  support  of  the  Motion,  pearance  of 

said,  there  were  some  old  witnesses :  but  the  application  Infant  Defen- 
waa  to  examine  generally,   on  the  ground  of  the  con-  ^^^^»  ^^  conr 
tempt :  that  the  examination  cfe  bene  esse  does  not  pre-  J^^    ^  , 
elude  faither  examination ;    and  the  Court  may  impose  i.\ 

terms ;    and  would  be  inclined   to  make  a  precedent,  ^j^     /  .     . 
where  the  Defendant  retired  for  the  mere  purpose  of  gconded  and 
waiting,  until  the  witnesses  were  dead :  but  that  cannot  were  not  to  be 
apply  to  infants.  found,  on  *&£• 

darit  of  the 
The  Lord  Chancellor.  materiality  of 

There  seems  to  have  been  considerable  diflSculty  upon  [320]     ^  ^^*' 

the  question,  whether  this  examination  de  bene  esse  could       ,  ,  ^ 

H  rwM      t  *°"  danger  of 

be  before  appearance.    That  however  has  been  got  over  ^^  ^^^^    ^^j 

in  this  way.     There  is  no  instance  of  permitting  that  undertaking  to 

examination  before   appearance   except  after  service  of  proceed  with 

Subpoena;    and   then,    there  being  no  appearance,    the  all  doe  dili- 

Court,    holding  the  Defendant  to  be  in  contempt,  has  g«°ce  to  issue 

granted  the  examination  de  bene  esse,  but  always  in  the  ^     ?**"?\°^" 

ease  of  an  adult.      The  question  is,    whether  infancy  .     .  I 

makes  a  difference.     If  I  should  direct  the  examination,  before  pabli- 

saving  the  objection,  that  would  give  it  more  character  cation  of  the 

than  may  belong  to  it ;  and  it  will  be  open  to  objection  depositions  de 

without  inserting  that  in  the  Order,  bene  etse. 

The 
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1815.  The  Order  declared,    that  upon  reading  the  Order, 

Marph  2d,      dated  the  5th  o{  December,  1814,  by  which  a  messenger 

Frbrb         ^*®  directed  to.  apprehend  the  Defendants,  and  bring 

V.  them  to  the  bar  of  the  Court,  to  have  a  guardian  as- 

f    Gr&kn.        signed  them,  by  whom  they  might  appear  to  answer  the 

Bill,  and  the  return  of  the  messenger  on  the  13th  of 
December,  that  the  Defendants  had  absconded,  and  were 
not  to  be  found,  and  an  affidavit,  that  the  Plaintiffs  had 
several  witnesses  to  examine,  whose  evidence,  they  were 
advised,  would  be  material  and  necessary  for  the  pro- 
tection and  support  of  their  interests  in  regiard  to  the 
matters  in  their  Bill  mentioned,  and  that  t}iere  was 
reason  to  apprehend  the  loss  of  the  benefit  of  such 
testimony,  unless  the  Plaintiffs  were  allowed  to  proceed 
in  the  examination  of  such  witnesses,  apd  upon  the 
Plaintiffs*  undertaking  by  their  Counsel  to  proceed  with 
all  due  diligence,  and  with  as  much  expedition  as  the 
course  and  [practice  of  this  Court,  and  the  contempt  of 
the  Defendants,  will  admit,  to  bring  this  cause  to  issue, 
[  *  321  y     *  and  examine  their  witnesses    in  chief,    the  Plaintiffs 

should  be  at  liberty  to  examine  their  witnesses  de  bene 
esse,  as  they  should  be  advised;  and  for  that  purpose  a 
Commission  should  issue  with  the  usual  directions :  but 
before  any  publication  of  the  depositions  of  such  wit- 
nesses, or  any  of  them,  |s  allowed  to  pass,  proper  evi- 
dence is  to  be  produced  to  satisfy  the  Court,  that  the 

'  Plaintiffs  have  complied  with  their  above  undertaking, 

and  used  due  diligence  to  procure  their  witnesses  to  be 
examined  in  chief,  according  to  the  true  intent  and 
meaning  of  such  undertaking. 
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ANONYMOUS.  ,  „^^^^' 

Feb.  ISth^ 
IR  SAMUEL  ROMILLY  and  Mr.  Home,  moved    ExaminaUon 
for  liberty  to  examine  de  bene  esse  a  witness  to  a  *  *^^  *"*  ^^^ 
Will,  who  did  not  answer  any  of  the  descriptions  autho-    ^  ^?  ^      ^' 
rising  such  examination;  being  neither  of  the  age  of  70,  ^^      .    , 
nor  in  a  state  of  dangerous  illness,  nor  a  single  witness,  Q^gg^  |]|e  age 
but  one  of  two  surviving  witnesses.     They  contended  of  seventy,  and 
however,  that,  being  a  prisoner  in  the  Castle  of  York,  dangerous  ill- 
charged  with  a  capital  felony,  he  was  within  the  princi-  ^^^^f  ^  •  P"- 
ple,  applying  to  a  person  under  a  dangerous  disease,  from  ■®°®'»  charged 
the  strong  probability,  that  the  evidence  would  be  lost;  ^  .        ^  ^^ 
and  that  such  an  examination  had  been  permitted,  where    ""  ^°^* 
the  witness  was  leaving  the  kmgdom. 

The  Lord  Chancellor  asked,  if  there  w^s  any  instance 
beyond  the  three  cases  of  a  single  witness,  the  age  of  70, 
and  dangerous  illness ;  and  said,  he  should  be  extremely 
careful  not  to  break  through  the  established  rule;  con- 
sidering the  extent,  to  which  it  might  go. 


No  Order  was  made. 


[  822  ] 
HYDE  V.  WARREN  (20).  1815. 

March  2d!, 

HTHE  Bill  stated,  that  in  November   1811,  the  Plain-    Injunction  not 

tiff  contracted  with  the  Defendant  Dews,  for  the  d"«olved,  as 

purchase  of  an  estate  in  Jamaica  for  5000Z.,  payable  ®   ^^''■®»  ©» 

by  instalments,  secured  by  bills.     One  of  the  bills  would  ^^.    ^^^;««  :^ 
J  '  "^  only  commg  m 

have  been  due  on  the  9th  of  December,  1815;  before  to  interplead- 

which  ing  Bill ;  but 
(20)  Ex  Relatione.  Plaintiff's  do- 

lay  to  get  in  the  other  Answers  is  a  special  ground  for  application  to 
dissolve,  or  to  have  the-  money  out  of  Court 
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1816*  which  time  notice  was  given  to  the  Plaintiff  not  to  pay 

,^p^  the  amount  to  the  Defendants^  Huntley  and  Co.  or  any 

„,  other  person  not  authorised  by  Deivs,  the  Bill  being  his 

Warren,  gole  property.  An  action  was  brought  against  the  Plain- 
tiff by  the  Defendant  Warren  upon  the  Bill ;  which  wa« 
also  claimed  by  the  other  Defendants.  The  Bill  prayed, 
that  the  Defendants  may  interplead ;  that  the  Plaintiff 
may  bring  the  money  into  Court;  and  an  Injunction. 

The  Defendant  Warren  by  his  answer  stated^  that 
Edward  Lowton,  being  indebted  to  him  650/.  gave  a 
warrant  of  attorney  to  etiter  up  judgment  for  ISOO/.i 
with  a  defeazance  on  payment  of  650/.  by  instalments  $ 
all  which  being  due,  judgment  was  entered  up  in  July 
1810 ;  and  in  December  ISIS,  Lowton  deposited  the  Bill, 
which  is  the  subject  of  this  suit,  with  tiuniley  and  Co. 
fm  Warren's  account,  as  a  security  for  payment  of  the 
instalmeiits ;  and  admitted,  that  this  Defendant  has  ob- 
tained final  judgment  in  his  action  upon  the  Bill,  leav- 
ing 4681. 3s.  SdL  remaining  due  to  him  on  the  Warrant 
of  Attorney. 

The  Defendants  Huntley  and  Co.  by  their    answer 
t  ^32S  ]      *  admitted,  that  they  are  agents  of  Warren;  and  have 

interest. 

The  Defendaht  Warren,  having  upon  bis  answer 
coming  in  obtained  an  Order  to  dissolve  the  Injunction, 
miif  moved  to  make  that  Order  absolute. 

For  the  Plaintiff  it  was  objected,  that  Dews's  answer 
tad  not  come  in;  who,  it  was  alleged,  though  not 
charged  by  the  Bill,  was  in  Ireland;  and  it  was  con- 
tended, that  upon  an  interpleading  BiU,  the  money  being 
brought  into  Court,  one  Defendant  cannot  move  to  dis- 
solve the  Injunction  upon  his  answer  coming  in,  until 
an  the  answers  are  in ;  when  the  Court  will  on  applica- 
tion make  the  Order  to  interplead. 

For 
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iPor  the  Defendant  Warren  it  was  urged  in  Reply,  that 
lie  had  no  means  of  compelling  the  other  Defendant  to 
put  in  his  answer ;  and  that  this  was  not  a  case  of  Intel*- 
pleader. 

The  Zrorcf  Chancellor 
Saidy  thati  the  money  being  brought  into  Court,  the 
B91  could  not  be  demurred  to,  as  not  being  a  Bill  of 
Interpleader ;  and  one  Defendant  cannot  on  his  answer 
eoming  in  dissolve  the  Injunction  in  the  usual  manner : 
Imt,  if  there  is  any  delay  in  the  Plaintiff  in  getting  id 
the  other  answers,  the  Defendant  may  upon  that  special 
ground  apply  to  dissolve,  or  to  have  the  money  paid 
out  to  him  (21). 

(21)  Sievenmm  v.  Anderson,  2  Va.  ^  Bea.  407.  Fairbraiker 
T.  Prattent,  5  Pri.  303. 
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Hyde 
Warrbic^ 


CASSIDY'S  CASE(2«). 


(324] 

1815. 

March  4ik. 
f^HE  return  to  a  Writ  of  Habeas  Corpus,  directed    Commitment 

to  the  Warden  of    the  Fleet  Prison,    set   forth  of  Bankrupt 

•«  warrant  for  the  commitment  of  a  banknipt  by  the  ^^  *  question, 

Commissioners;  which,  aft«r  stating  the  declaration  of  ^^®^®'|*®'*** 

bankruptcy,  the  qualification  of  the  Commissioners,  and  .   . . 

^*^  according  to 
(22)  2  Ros^i  Banh.  Coses,  217.  the  direction 

of  theConmiift* 
sioners,  where  and  bow  persons,  named  by  him  as  debtors,  where  to 
be  foand,  and  if  not,  why  not,  answered,  be  had  not,  and  could  state 
no  reason  why,  illegal;  and  the  banknipt  discharged  on  Habems 
Corpus:  the Commissiooers  having  no  power  te  delegate  their  au- 
thority to  examine ;  and  the  banknipt,  no  consent  appearing  on  the 
warrant,  not  being  bound  to  submit,  or  to  state  why  he  did  not; 
bat  had  they  personally  required  the  information  from  him,  which 
he  must  be  supposed  capable  of  giving,  bis  answer,  that  be  woold 
not,  or  could  not,  however  direct,  not  being  satisfactory,  woold 
justify  commitment. 
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1815.         the  adjournment  of  the  bankrupt's  last  examination,  pro- 
Camidv's     ^®^^  ^^  s^te  *'*®  following  question  and  answer,  on 
Case.        which  the  commitment  took  place. 

Q.  "  You  having  st^ated  to  the  Commissioners  hereto** 
fore,  that,  if  you  were  at  liberty  and  out  of  prison, 
you  could  find  the  several  persons  named  by  you  in 
your  Balance  Sheet  as  debtors  to  your  estate,  arid 
being  directed  by  the  Commissioners  to  communicate 
to  your  assignee,  how  or  where  such  or  any  such  per- 
sons  could  be  found,  and  the  assignee  of  your  estate 
having  by  the  direction  of  the  Commissioners  called 
upon  and  seen  you  in  the  Fleet  Prison  for  that  pur- 

*'  pose,  have  you  given  him  any  such  information ;  and, 

"if,  not,  why  not?" 


it 
it 
(t 
ti 
it 
ti 
it 
a 


A.  "  I  have  not;  and  can  state  no  reason  why.** 

This  question  and  answer  were  the  only  part  of  the 
examination,  that  appeared  upon  the  warrant. 

[  8S5  ]  Sir  Samuel  RomiUy  and  Mr.  Hornet   moved  for  the 

bankrupt's  discharge. 

■  * 

Mr.  LecLch  appeared  for  the  Assignees ;  to  whom  and 
the  Commissioners  the  Lord  Chancellor  directed  notice 
•    to  be  given. 

The  Lord  Chancellor. 
Upon  this  application  two  questions  arise:  1st,  whe- 
ther this  is  a  commitment  which  can  stand  under  the 
powers  given  by  the  16th  and  17th  sections  of  the  Act 
of  Parliament  (23):  if  not,  2dly,  whether  I  ought  to 
act  under  the  18th  section,  authorising  and  requiring 
the  Court  or  Judge,  before  whom  the  party  committed 
shall  be  brought  by  Habeas  Corpus,  if  there  shall  ap- 
pear any  such  insufficiency  in  the  form  of  the  warrant, 

by 
(23)  Stat.  5  Geo.  II,  c.  30. 
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by  reason  whereof  the  party  might  be  dbcharged,  to 
commit  the  party.  When '  I  first  heard  this  question 
and  answer,  it  appeared  to  me^  that  there  was  no  way, 
by  which  the  commitment  could  be  supported,  unless 
there  had  been  in  the  antecedent  proceedings  some 
transactions  between  the  bankrupt  and  the  Commis- 
sioners, having  the  efiect  of  substituting  by  the  consent 
of  the  bankrupt  the  assignee  as  an  agent  for  the  Com- 
missioners :  but  if  there  was  any  such  transaction  uppn 
the  proceedings,  it  ought  to  have  been  embodied  in  the 
warrant  (  24) ;  that  it  might  appear  upon  the  face  of  the 
warrant,  upon  what  ground,  taken  altogether,,  the  Com- 
mitment went. 


18X6. 


Cassidt's 
Case. 


If  the  Commissioners  in  the  course  of  their  examina- 
tion of  a  bankrupt  ask  a  question,  to  which  he  gives  a 
direct  answer,  it  has  been  decided,  that,  however  direct 
bis  answer  may  be,  if  it  is  not  satisfactory  to  them,  they 
may  commit ;  and,  if  they  had  required  this  information 
from  him,  and,  when  asked,  why  he  did  not  do  that, 

which 


[326] 


(24)  Ex  parte  Hiam^  ante, 
Vbl.  XVIII,  237.  Ex  parte 
OHver,  2  Ves.  ^  Bta.  244. 
iRoBC^  407.  Coom^e's  and 
BrowH*»  Cases,  2  Rose's  Bank* 
Cases,  390,  400.  The  resnlt 
of  these  cases  is,  that  the 
whole  of  the  examination^ 
that  has  relation  to  the  ques- 
tion, on  which  the  commit- 
ment takes  place,  must  be 
stated  in  the  warrant :  other- 
wise the  Court  on  the  Habeas 
Carpus,  who  cannot  go  out  of 
the  return,  will  have  to  de- 
termine the  qaestion,  whe- 
ther the  answer  is  satisfiac- 

VoL.  XIX.  U 


tory,  on  a  different  case  from 
that,  which  wa»  before  the 
Commissioners. 

It  has  been  since,  decided 
in  Tomlins's  Case,  1  Giyn,  if 
Jam.  373.  1  Bam.  if  Cres. 
177,  Doswell  V.  Impey,  that 
the  whole  examination  must 
be  set  oat :  bat  see  the  sab- 
sequent  Statute  6  Oeo.  IV, 
e.  16,  $.  39,  40,  that  the  Court 
or  a  Jadge  on  Habeas  Corpus, 
may,  if  required  by  the  party 
committed,  or  the  Defendant 
in  an  action  by  sach  party, 
inspect  and  consider  the 
whole  of  the  examination. 


390 


18t6. 


Casb. 
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which  99  dues  in  100  a  man  mufit  be  supposed  capable  of 
dobigy  he  had  said,  he  would  not,  or  could  not,  tell  them/ 
they  would  have  been  justified  in  committing  him :  but 
the  difficulty  is,  that,  unless  I  can  connect  their  question 
with  some  antecedient  proceeding,  and  can  now  incorpo- 
rate that  In  the  warrant,  they  hare  said  in  effect,  that 
llhey  were  not  alxmt  Aemsdres  to  examine  him  by  word 
of  mouth,  or  by  interrogatories,  according  to  the  Statute; 
but  they  sent  another  person,  the  assignee,  to  examine 
fkbn  in  person ;  and  where  he  was  k  not  material.  The 
bankrupt  was  ftilly  authorised  to  say,  that  they  had  sent 
a  person  to  execute  a  duty,  which  he  had  no  authority 
to  execute,  nor  they  to  delegate ;  and,  not  being  bound 
to  submit  to  that  examination,  he  could  not  be  bound  to 
tell  them  why  he  did  not  submit  to  it. 


If  a  person, 
•ommitted  by 
Commission- 
ers of  Bank- 
Fuptcy,  is  enti- 
tied  to  be  dis- 
charged  only 
from  a  defect 
in  form,  the 
Court  on  Ha- 
beoiCorpui  re- 
quired to  con^ 
mit« 


This  commitment  therefore  cannot  stand ;  and,  having* 
looked  into  the  proceedings,  I  do  not  find  my  way  to 
commit  the  bankrupt  now ;  as  I  should  be  bound  to 
under  the  word  '^  require'*  in  the  18th  section  of  the  Act^ 
if  I  had  the  authority :  but,  not  having  that  authority,  I 
must  discharge  him  {25). 


(85)  See  varioas  cases  of 
oommitment  referred  to  in 
the  note,  ante.  Vol.  VIII, 
883.       7iHflo¥^^   Oms,     and 


Mr.  Beame9\  Sketch  of  tb# 
Deetrine  on  ibis  subj^t^ 
page  26k 
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BARRON  V.  MARTIN  (26).  1816. 

March  3d,  eth. 
Bill,   filed  in   October,   1806,   prayed   the  re^    Equity  of  re- 
dettiptioo  of  a  mortgage  of  freehold  and  copyhold  clemption  bar- 
Male8>  by  Joseph   and  Dorimda  Sharpe,  in   1746,  to  ^^^  ^7  posses- 
Jokm  MarUn  and  hie  heir^,   to  secure  lieSO/.  with  in-  "^^  for  twea- 
tefest ;   the  mortgagee,  having  tdcen   posseesioB,  died  i        •    ' 
in  1767.    His  eldest  son  Johm  died  in  1794 :  the  youngest  stances  are 
son  JoimeMf  who  was  heir  according  to  the  custom  of  the  proved  by  the 
naaok*,  was  admitted  as  tenant  of  the  copyhold  premises*  mortgagor, 
John  by  a  codicil  to  his  Will,   dated  in  1787,  devised  shewing  an  ac- 
Idl  the  estates,  rested  in  him  by  way  of  mortgage,  to  his  ^n^wledgment 

executors,  to  enable  them  to  veeover  the  money.    His  f.     "       *   ^ 

the  mortflnu;ee 
brother  James,  being  one  of  the  executors,  took  pos^  within  that  ne- 

aesuon  of  the  mortgaged  freehold  premises;  and  con-*  ^{q^,  ^  g^. 
ti&aed  in  possession  ever  since,  Joseph  Sharpe  died  in  counts  deliver- 
1758,  intestate,  leaving  Dorinda,   his  widow,   and  five  ed  by  the 
children.  mortgagee :  if 

by  parol  evi- 

The  Bill  stated,  that  in  1774  Law,  as  agent  of  John  J^^^Jj  *^  ™^' 
Martin,  applied  by  letter  to  the  widow,  expressing  his  . 

desire  to  be  redeemed ;  and  in  a  correspoiidencei  which  Accounts  kept 
ensued  in  the  course  of  that  year,  Martin  tiireatened  to  by  the  mort- 
ibreclose ;  that  some  time  after  Claridge  was  appointed  gagee's  re- 
Receiver  and  Manager,  which  was  in  1779,  he  in  pur-^  ceiver,  in  a 
auance  of  directions  from  the  mortgagees   some    time  distinct  book, 
^rithin  the  last  twenty  years,  as  the  Plaintiffs  beUeve,  »°d  delivered 
Called  at  the  Plaintiff  ilfoi^ifi  Barron*8,  proposing  to  give  b  t    * 

iht  mortgagors    something    handsome,    if  they  would  without  aiitbo- 
Inake  a  title ;  and  that  on  the  7th  of  October,  1792,  the  rity.  Will  net 
^  Plaintiffs  applied  to  Claridge  for  an  account ;  which  he  have  that  ef- 
Hccordbgly  delivered  to  themi   stating  60881.   15s.  to  foc^ 
have  been  due  at  Michaelmas  1798.  [  ^3^  ] 

James 

(20)  GMip.189. 
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Barron 

r. 
Martin. 


James  Martin  by  his  answer  denied,  that  any  accounts 
were  made  out  by  Claridge  by  the  direction  of  the  exe^ 
cutors;  or  that  they  acknowledged  themselves  to  be 
mortgagees ;  stating,  that  by  a  book  and  papers,  pos- 
sessed by  him  as  one  of  the  escecutors  of  Jo/tn  Martin^ 
the  son,  by  which  alone  be  knows  any  thing  of  the  mat- 
ter, he  was  informed,  that  a  Bill  was  filed  in  1748  by 
John  Martin^  the  father,  against  Vo^^A  and  Dorinda 
Sharpe^  for  a  foreclosure ;  that  in  1749  the  Master  le- 
I>orted  1533/.  17#.  9cf.  to  be  due;  which  was  not  paid> 
and  no  final  Order  or  Decree  was  made.  The  answer 
farther  insisted,  that  the  boqk  was  not  a  regular  and 
proper  mortgage  account;  that  there  was  an  omission 
of  two  years,  from  Michaelmas  177S  to  Michaelmas 
1774 ;  that  it  is  a  mere  abstract  of  some  accounts^  con- 
sisting of  general  items  only  ;  and  no  proper  account 
can  be  made  from  k ;  claiming  the  benefit  of  long  pos- 
session, viz.  fifty-four  years,  uninterrupted  by  fny  legal 
means,  as  .if  it  was  pleaded ;  and  submitting,  that,  if 
there  had  been  any  redeemable  interest,  it  has  been  long 
since  lost;  and  the  Defendants  are  entitled  to  hold  dis- 
charged of  any  right  of  redemption. 


[  ♦8«9  ] 


Claridge^  being  examined  as  a  witness,  deposed,  that 
during  the  time  he  was  steward,  receiver,  and  managerf 
John  Martin  stated  to  him  in  various  conversations,  tbftt 
his  title  was  imperfect;  as  he  understood,  that  he  derived 
it  under  his  father  from  a  mortgage.  The  deposition 
then  proceeded  to  state  the  deponent's  application  to  the 
Plaintifi*  Martin  Barron  to  make  a  title  to  the  mort- 
gagees,  as  charged  by  the  Bill,  except  that  the  deposition 
*  represented  the  date  of  that  communication  to  have 
been  in  the  year  1783  or  1784.  With  respect  to  die 
account,  delivered  to  the  mortgagors  by  the  deponent,  in 
179S,  he  admitted,  that  it  was  done  without  any  direc* 
tion  or  authority  from  the  Martins.  The  accounts  of  the 
rents  received  by  him  from  these  estates  were  kept  in  a 

separate 
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Barron 

V. 

Martin. 


sepsrate  book,   distinct  from  his  accounts  of  the  other  1815. 

estates. 

Mr.  Leach  and  Mr.  HuddleHm^  for  the  Plaintiff8» 
argued,  that  the  possession  for  twenty  years  by  a  mort- 
gagee, to  bar  the  equity  of  redemption,  must  be  adverse; 
that  the  accounts  kept  by  the  agent  of  the  mortgagee 
in  his  own  books  proved,  that  he  (Considered  himself  as 
holding,  not  an  adverse  possession,  but  a  redeemable 
interest ;  that  the  convertotion  as  to  the  imperfection  of 
die  title,  and  the  proposal  for  Completing  it,  occurred 
several  years  after  the  mortgagee  had  by  letter  required 
an  immediate  redemption,  and  threatened  foreclosure, 
and  the  circumstances  altogether  were  equivalent  to  an 
acknowledgment  of  a  redeemable  inteicst. 

Sir  Samuel  RomiUy,  Mr.  Bell,  and  Mr.  Treslope,  for 
the  Defendants. 
In  order  to  open  the  right  of  redemption  after  twenty 
years  the  acknowledgment  of  the  interest,  as  redeem- 
able, must  be,  not  in  loose  conversation,  but  by  solemn 
and  deliberate  acts,  such  as  deeds,  wills,  or  accounts, 
not  kept  privately,  but  openly  settled  between  the  parties ; 
Ma  mCamoayv.  SkHmpton  {21  \  and  a  case  (28)  before 
Itoid  Hardwicke.  So  Lord  Thurlow  held  in  Perry  v^ 
^Marstofi{29);  reversing  the  Decree  at  the  Rolb  for  re^ 
clemption  upon  the  groimd,  that  the  quesdon,  whether 
the  conversation  opened  the  right  of  redemption,  did 
not  arise;  the  second  surrender  being  an  absolute  con- 
veyance, determining  the  relation  of  mortgagor  and 
mortgagee.  In  Whking  v.  White  ( 30 )  Lord  Alvanley 
could  not  find  any  case  except  Perry  v.  Marston  for 
receiving  parol  evidence  for  this  purpose;  observing, 
that  it  is  dangerous ;  and,  if  admitted,  it  should  be  clear 

and 

(^7)  1  Bro.  P.  a  309.  (29)  2  Bro.   C.    C.     397. 

(28)  Anon.  2Atk.  333.  Coop.  165,  nolo  {a). 

(30)  Coop.  1. 


[  ♦330  ] 
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[  ♦SSI  ] 


and  uneqiiivocali  shewing  a  deliberate  intention  of  giring 
a  redemption.  In  Lake  v.  Thomaa^Sl  \  which  la  not  a 
decision,  the  plea  being  ordered  to  stand  for  an  Answer, 
Lord  Rosslyn  aOudes  to  a  case  before  Sir  Thomoi  Clarice 
upon  accounts  kept  by  the  mortgagee:  but  says,  he 
thinks  the  estate  was  devised  as  a  mortgage.  In  the 
last  case,  BeeJcM  v.  PosHetkt§aiie{  8S  ),  the  Fiee  Chancel^ 
lor  follows  the  Kne,  drawn  by  Lord  Alvanky\  holding 
parol  evidence  admissible  in  this  case,  as  not  within  th^ 
Statute  of  Frauds  (S3);  that  it  must  be,  not  looee  coin 
versation,  but  clear  and  distinct  evidenee  of  acknowledge 
toent  of  himself  as  a  mortgagee. 

Here  is  nothing  like  payment  of  interest,  statement 
and  settlement  of  accounts,  or  acknowledgment  by 
deed  or  will  of  the  interest,  as  a  mortgage.  There  is 
no  authority,  that  private  accounts  will  prevent  the 
effect  of  this  general  rule.  If  the  case,  aluded  to  by 
Lord  Rosdyn,  turned  upon  that,  it  most  have  been  a 
general  account  kept  as  between  mortgag(Mr  and  mort- 
gage. This  is  merely  an  act,  that  every  prudent  man  in 
♦  daridge's  situation  would  do ;  and  cannot  be  takeli  as 
imequivoeal  evidence  of  an  intention  to  keep  a  mor^ 
gage  account.  So  the  other  transacticm  amounts  to  no 
more  than  an  attempt  to  find  out  these  persons,  to  enable 
him  to  perfect  his  title,  like  an  application  to  the  heft 
to  confirnr  the  title  of  a  devisee ;  and  can  never  be  eQi>- 
sidered  as  a  clear,  uneqiiivocal,  declaration  of  the  other'ii 
right,  and  that  his  own  was  a  m^re  charge.  There  is 
no  circumstance  therefore  in  this  case,  that  can  prevail 
against  the  peaceable  possession,  as  owner,  upwards  of 
twenty  years. 


Tie  Master  of  ike  Rolls. 
It  is  now  perfectly  settled,  that  twenty  years  posses- 
sion 

(31)  Ante,  Vol.  Ill,  17.  (33)  SUt.  fti  Ck.  II,  c.  3. 

(32)  Coop.  161. 
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mm  by  a  mortgagee  is  primd  facie  a  bar  to  the  right  of 
jedemption(34  )•  It  lies  upon  the  mortgagor  to  shew  any 
circumstances^  preventing  the  possession  from  producing 
that  effect.  Here  upwards  of  sixty  years  have  elapsed  t 
but)  as  twenty  years  would  have  been  sufficient,  it  is 
knmalerial  to  inquire,  what  was  the  quality  of  the  poe* 
iession  during  any  earlier  period.  The  Bill  was  filed  m 
October  1606*  It  is  of*  no  consequence  therefore  to 
endeavour  to  ascertain,  whether  there  were,  or  were 
not,  any  circumstances  ini772  or  1774*,  which,  had  a 
Bill  been  filed  within  twenty  years  of  either  of  those 
periods,  would  have  been  sufficient  to  prevent  the  pos* 
session  from  operating  as  a  bar.  The  question  is,  whe- 
ther any  thing  occurred  within  twenty  years  preceding 
October  1806,  that  can  have  the  effect  of  keeping  the 
redemption  open?(S5) 


1815. 
Babroit 

V. 

MaBTiir« 


The  only  two  circumstaneest  stated  in  the  Bill,  as 
occurring  within  that  period,  are,  first,  the  applieatioB 
by  Ckmdge  to  the  mortgagors  for  th^  purpose  of  per« 
footing  the  title :  secondly,  the  application  to  him  by 
*  them  about  making  out  an  account  relative  to  what  was 
due  upon  die  mortgage.  The  way,  in  which  the  date 
ef  the  first  transaction  is  stated  in  the  Bill,  is  this :  the 
Plaintiffs  allege  that  some  time  after  Clcuidge  was  ap« 
|K>inted  receiver  and  manager  (which  was  in  1779)  be 
received  directions  from  the  mortgagees,,  in  pursuance 
of  which  he  some  time  within  the  last  twenty  years^ 
AS  the  Plaintiffs  believe,  called  at  the  Plaintiff  Martin 
Barron's ;  and  then  they  state  what  passed  on  that  oc^ 
easion» 


[•SS2] 


(34)  Ante,  184.  Vol.XVII. 
90,  Whiting  v.  White,  Reeks 
V.  Postlethwaite,  Coop,  1, 
161.  See  the  nolo,  ante, 
VpI.  II,  16, 


(35)  Ante,  Baasar^v.  Har^ 
dy.  Vol.  XVin,  455.  Hodle 
V.  Healey,  1  Fee.  4*  Bea.  536. 
Price  V.  CopncTp  1  Sim*  jr 
S^u.347. 
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It  18 '  uimecessary  to  examine  what  would  have  been 
the  e£fect  of  such  a  commuoioation,  if  it  had  taken  place 
within,  the  ^  twenty  years;  as  the  Plaintiffs  totally  fail  in. 
the  proof  of  that  fact:  the  evidence  being,  that  the 
communication  was  made  in  the  year  1783  or  1784, 
and  ,not  later. .  It  is  said  however, .  that,  though  Claridge. 
plaees  this  communication  anterior  to  Oc/o6^  1786,  yet 
h^  prefaces  his  statement  with  regard  to  it  by  saying,  that 
during  the  time  he  was  steward,  receiver,  and  manager^ 
Mm.  Martin  stated  to  him  in  various  conversations,  that 
bis  title  was  imperfect;  as  he  understood,  that  he  derived 
it  under  his  father  from  a  mortgage ;  and  then  Claridge 
states  the  directions,  he  received  to  make  the  application 
ti^  perfect  the  title. 


[  ♦SSS  ] 


It  is  said,  this  is  indefinite;  and  some  of  these  con-, 
versations  may  have  been,  and  probably  were,  within  the 
twenty  years^  With  regard  to  that,  first,  the  Mus 
lies  upon  the  Plaint^  to  shew  distinctly,  that  it  was 
within  twenty  years  that  any  circumstance,  on  which, 
they  rely  as  keeping  the  mortgage  open,  took  place; 
secondly,  if  we  were  to  proceed  on  inference  and  con- 
jecture, without  positive  evidence,  the  presumption  is, 
that  the  conversations  relative  to  the  imperfection  of  the 
title  were  previous  to  the  direction  received  to  get  it 
^perfected..  Subsequently  they  would  have  been  with- 
out an  object. 

Supposing  however  these  conversati(Mis  were  proved 
to  have  passed  within  twenty  years,  and  between  the 
mortgagor  and  mortgagee,  not  between  the  latter  an4 
liis  agent,  I  should  have  doubted  much  of  their  suffi- 
ciency to  keep  the  redemption  open.  Without  saying, 
that  parol  evidence  can  in  such  cases  be  wholly  excluded^ 
I  quite  agree  with  what  was  said  by  Lord  Alvanley  ir 
Whiting  V.  White,  and  the  Vice  ClianceUor  in  the  late 
Case  of  ReeKs  v.  Postlethwaite,  that  thie  evidence  must 

bf 
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1^  dear  and  unequivocal;. which  certainly  the  evidence 
iQ  tbis.cate  cannot  be  taken  to  be.  It  is  not  so  strong 
il^.tlie  evidence  in  Reeks  v.  PasUethwcute ;  and  far  less 
strong  than  in  Whiting  v.  WAite. 


1816, 


Baeroic. 

Martin., 


The  other  circumstance  relied  upon  is  the  application 
to  Claridge  for  an  account  of  what  was  due  upon  the 
mortgage  and  his  delivery  of  it  to  the  mortgagors.  That 
was  undoubtedly  within  the  twenty  years ;  and,  if  such 
an  account  had  been  delivered  by  the  mortgagee  him- 
self, it  must  have  been  held  sufficient'  to  prevent  the 
possession  from  operating  as  a  bar :  but  Claridge,  who 
was  merely  receiver  and  manager  of  the  estate,  could 
not  by  such  an  act  bind  his  employer ;  who  never  had 
commissioned  him  subsequently  to  1783  or  1784  to  enter 
into  any  negotiation  relative  to  this  mortgage.  It  was 
not  contended^  that  this  could  b6  considered  as  con- 
structively the  act  of  the  mortgagee,  but  it  was  said  to 
furnish  .evidence  of  his  having  kept  mortgage  accounts: 
What  would  be  the  effect  of  such  accounts,  kept  by  the 
mortgagee  without  any  communication  on  the  subject 
^  with  the  mortgagor,  has  not,  I  believe,  been  distinctly 
decided.  Here  however  the  evidence  does  not  afford 
any  inference  of  the  fact,  that  mortgage  accounts  ivere 
kept  by  the  mortgagee  within  the  period  of  twenty  years 
before  the  Bill  filed.  It  was  perfectly  easy  for  any  one, 
who  knew  what  had  been  due  upon  the  mortgage  at 
any  antecedent  period,  to  make  out  such  an  account  as 
Claridge  delivered,  by  merely  seeing  what  the  rents  and 
profits  of  the  estate  amounted  to  since  that  period.  I 
take  it  from  the  Answer,  that  there  was  something  in 
the  nature  of  an  account  kept  down  to  the  year  1772 : 
but  from  the  year  1779  the  only  account  kept  was  an 
account  as  between  the  receiver  and  his  employer,  with 
this  difference  only,  that  this  account  was  kept  in  a 
different  book  from  the  accounts  of  the  other  estates. 
It  is  impossible  to  contend,   that  such  a  circumstance 

can 


As  to  the   * 
effect  of  ac- 
counts, kept 

gagoe  in  his 
own  books, 
without  any 
commbnica- 
tion  on  the 
sabject  with 
the  mortgagor, 
to  keep  the 
right  of  re- 
demption open, 
QiMere. 
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liARTiir. 


ean  prevent  the  possession  firom  operating  as  a  bar  lo 
the  right  of  redemption;  there  being  nothing  else  to 
produce  that  effect,  the  BiU  must  be  dismissed,  but 
without  Costs. 


[335  ] 
1815. 
Aprinith. 
Writ  of  Acee* 
das  ad  Curiam 
to  remove  a 
real  Action  for 
copyhold  es- 
tate from  the 
JLord's  Court 
to  the  Com- 
mon Pleas  su- 
perseded. 


SCOTT  ©.  KETTLEWELL. 

'T^HE  Demandant  in  a  real  action  for  a  copyhold  es- 
tate in  the  Lord's  Court  having  served  the  Sheriff 
with  the  Writ  of  Accedas  ocf  Curiam  to  remove  it  to 
the  Court  of  Common  Pleas,  a  motion  was  made  to  su- 
jpersede  the  Writ. 

Sir  Samuel  RomUl]/  and  Mr*  HcJl^  in  support  of  the 
Motion,  said,  tlie  Court  of  Common  Fleas  have  no 
jurisdiction  as  to  copyhold  estate;  and  on  that  ground 
the  Lord  Chancellor  in  Searle  v.  Kilner{S6)  super- 
seded the  Writ  with  costs. 


The  Lord  Chamcelloe  made  the  Order ;  no  person 
appearing  to  oppose  it. 


(36)  In  Chancery,  15th 
April,  1809.  See  4  Co.  21  b. 
referring  to  18  iSlc.  II.  LH.S. 
78, 77.  and  Lord  CMs*i  Com- 
mentary, stating  the  reason, 
that  the  copyholder  cannot 
have  the  Writ  of  False  Jlidg- 
ment;  being  only  tenant  at 


win,  according  to  the  *eii8- 
torn;  his  remedy  therefore 
Petition  lo  the  Lord ;  and, 
in  the  case  of  Coster  by  the 
lord  without  cause  of  For- 
feitare,  an  action  of  Tres* 
pass*  See  the  note,  Ijiic. 
^WaUL  553. 
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GOOD  <^  BLEWITT  (87).  March  81*. 

AprUlBUL 
nPHE  original  DecreCi  pronounced  at  the  RoBm,  in  Under  Decree 

this  cause  (38)  directed  an  account  of  the  proce^  for  account  of 

of  the  Prizei  and  an  inquiry^  who  are  the  persons  en*  proceeds  of  a 

tided  with  the  PlaintiflT  to  the  produce,    and  m  what  J®"*'  "^^f  "- 

shares  and  proportions;  and  advertiseoMmts  to  be  in*  _       ^ 

one  party  on 

sorted  for  that  purpose.  behalf  of  him* 

self  and  the 
The  Master  having  published  advertisements^  accord-  others,  and  in- 
faig  to  the  usual  course,  declaring,  that  those,  who  should  V^ff  ^h^  ^^^ 
Hot  come  in,  would  be  excluded  from  the  benefit  of  the  ^^ncen^od 
Decree,  by  his  Report  set  forth,    besides    the  claims  tiff  ih   M    ia* 
brought  before  him,  the  names  of  about  forty  persons,  ^J^[j^  i^y  ^^ 
who,    though  they  had  not   come  in  to    daim  before  vertisement,  as 
him,  were   entitled  to   the   shares,    set  opposite  ttieir  osaal,  declared 
names.  those,  who 

should   not 

By  a  Decree,  pronounced  on  the  Rearing  for  ikrther  ^^^^  *'»  •*" 

directions,  an  accoimt  was  directed  of  what  was  due  to  ^ ,       ^'^^v 

«  ...  .         .  ,    .  ,      n      1      «"  several  per- 

those,  who  had  come  in^  with  mterest^   and  of  what  ^        who  had 

sums  had  been  paid  by  the  Defendailt^  before  the  buit  qq^  ^^^^  |q  ^ 

was  instituted,  to  the  several  other  persons,  reported  to  claim,  entided 

ba.  entitled  to  shares,  who  had  not  come  in  before  the  to  shares.  Far. 

Master,  and  of  what  remains  in  the  hatids  of  the  De«  ^^^^  advertise- 

ftndant  beyond  what  had  been  paid  to  them  by  him,  ^^^^  ^'"^*- 

before  the  suit  was  instituted. .  ^  \  ?   ^^' 

ment  into 

r  oo>y  1  ^^Urt 

From  the  latter  part  of  the  Decree  the  Defendant  ap-  1^37  J  ^f^^^^^ 

pealed :  and  a  Motion  was  made  for  payment  iiito  Court  shares  refused; 

of  the  sum,  reported  to  be  due  to  those  persons,  who  and  the  Decree 

had  not  come  in  before  the  Master  under  the  Decree.         ^^^  ^^  ^®  ®'^ 

cated  as  to 

Mr.  Leach  and  Mr.  Hall,  for  the  Appellant.  ^J*^*^'  ''^^ 

g^|.  shoald  not 

come  in. 
(37)  Coop,  VJl.  (38)  Ante,  Vol.  XIII,  3117. 
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6000 

V. 

Blbwitt. 


Sir  Samuel  RomUly  and  Mr.  Wetherell,  in  support  of 
the  Decree  ^and  the  Motion^  contended,  tliat  the  Court, 
by  analogy  to  the  prfaidpte  on  which  it  deviated  from 
its  usual  coursei  by  entertaining  thb  Bill  by  persons  on 
behalf  of  themselves  and  others  concerned  with  them  in 
a  joint  adventure  (S9),  would  make  a  provision  for  the 
beiiefit  of  those,  who  appeared  to  be  creditors,  though 
they  had  made  no  claim,  being  in  remote  parts  of  the 
world,  when  they  may  be  able  to  substantiate  their 
ckums. 


[♦888] 


The  Lord  Chancellor. 
AprU  IZikm       If  Uie  Appeal  firom  this  Decree  is  well  founded,  the 

Motion  to  bring  these  shares  into  Court  cannot  succeed: 
if  the  appeal  is  not  well  founded,  the  Motion  is  premature. 
The  Bill  was  not  framed  with  a  view  to  bring  before  the 
Court  the  claims  of  these  persons,  on  whose  behalf,  as 
well  as  the  PlaintiflTs,  the  suit  is  instituted :  the  alfega^ 
tion  and  prayer,  which  go  to  the  interest  of  the  Fkai- 
tifi^  containing  very  little  on  behalf  of  those,  whom  he 
represents.  The  Decree  directing  an  inquiry,  who  are 
♦the  persbns  entitled  with  the  Plaintiff  to  the  produce 
of  this  adventure,  and  in  what  shares  and  proportions; 
with  advertisements  for  that  purpose,  the  Master  in  tliis, 
as  in  most  cases,  has  pronounced  a  peremptory  exclu- 
sion of  those,  who  should  not  come  in,  from  the 
benefit  of  the  Decree ;  and  having  done  that  of  his  own 
authority,  but  agreeably  to  practice,  the  Court  will  exr 
ercise  a  discretion  to  say,  how  far  it  shall  or  shall  not 
be  effectuaL  The  Master,  instead  of  making  his  Report, 
as  upon  a  creditor's  Bill,  stating  those  who  have  come 
in,  and  taking  no  notice  of  the  possible  claims  of  others, 

who,  whether  entitled  or  not,  did  not  come  in,  proceedsr 

-  • 

m 


(30)  See  ante.  Brown  v. 
HarrU,  Vol.  XII  I,  552. 
Cockbwm  y.  Thompson,  XVI, 


322,  and  the  note,  IV,  028, 
Pearson  v.  Belchier\  where 
other  instances  arc  collected. 
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in  his  Report  to  state^  that  he  has  set  forth  the  names  of 
sereral  other  persons,  who,  though  they  have  not  yet 
come  in,  are  nevertheless  entitled'  to  the  shares,  set  op- 
posite their  names,  of  the  fund  in  the  hands  of  the 
Defendant*  The  Decree,  cm  further  directionsj  directs 
an  account  of  what  is  due  to  those,  who  kaveeome  in, 
with,  interest,  and  of  the  sums  paid  by  the  Defendant  to 
the.  several  other  persons,  reported  to  have  been  en- 
tided  to  shares,  befose  the  suit  was  instituted,  and  ,of 
what  remains  in  his  hands  due  to  the  persons  last 
mentioned. 


1815. 


Good 

Vm 

Blewitt. 


With  regard  to  those,  who  had  come  in  before  this 
Decree,  they  are  as  parties  in  the  suit ;  and  the  account 
as  to  them  might  be  property  taken*  As  to  those,  who 
are  stated  not  to  have  come  in,  but  to  be  still  entitled  to 
shares,  1  cannot  grant  the  Motion  to  bring  their  shares 
into  Court ;  as^  though  the  Master  states  them  to  be  en- 
titled to  shares,  yet,  if  they  were  now  before  the  Court, 
an  account  must  be  taken  of  what  has  been  paid  and 
what  remains  due ;  but  die  objectioii  upon  the  Appeal 
is,  that  the  Master  has  no  means  of  taking  the  account 
as  between  parties,  #ne  of  whom  is  not  befove  him;  and, 
fartiier,  in  -at  case  of  this  sort,=  as  in  that  of  creditors, 
^ those,  who  do  not  choose  to  come  in,  need  not;  but 
may  settle  out  of  Court. 

Taking  this  Decree  to  be  right  under  the  special  cir- 
cumstances of  the  case,  it  seems  to  require  some  addition. 
Upon  the  Master's  Report  in  a  creditor's  suit  the  Court 
knows  nothing  of  any  demand  except  of  those  persons* 
who  have  established  their  debts;  but  the  special  cir- 
cumstances of  this  case  are,  that  the  original  Decree 
directs  the  Master  to  state,  who  are  entitled :  and  he 
has  stated,  that,  not  only  those,  who  have  come  in,  but 
that  others  also,  who  have  not  come  in,  are  entitled  to 
certain  shares.    Upon  the  fact,  therefore,  the  Court  is 

to 


[♦339] 
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1615. 


Good 

BUIWITT* 


[•340] 


to  decide^  whether,  notwithstanding  their  title  to  a  pro« 
portionable  sum  upon  an  account,  it  would  exclude  them 
from  the  benefit  of  the  Decree,  or  would  leave  them 
to  do  what  .they  would  be  entitled  to  do,  to  institute  a 
new  cuit,  if  they  think  proper;  as  it  ia  clear  by  analogy 
to  the  ease  of  creditors,  that^  if  they  do  not  come  m, 
and  are  ezduded  from  the  benefit  of  this. Decree,  that 
does   not  prevemt  anodier .  Bill,  having  due  regard  to 
costs,   &e«     Generally,   howcffer,    the  Court  does  not 
take  notice  of  other  creditors ;  as  the  Report  doea  not 
bring  before  it  that  fact,  to  which,  if  in  a  special  case 
it  does  appear,  the  Court  does  give  attention.    Where, 
fi)r  instance,  there  are  circumstances  accounting  for  the 
non-claini,  as  that  some  of  the  parties  had  gone  to  sea,  the 
Court  would  take  care,  that  what  the  Report  stated  them 
to  be  entitled  to  should  not  be  lost.    The  question  now  is« 
whether  the  opportunity  of  making  out  that  case  ought 
to  be  given;  and  it  seems  to  me,  that  farther  advertise- 
ments  ought  to  be  directed  as  to  the  claimants  not  coming 
B)  n#t  takii^  the  aeceunt  as  to  them ;  but  taking  it  aa 
to  the  others.    That  direction  therefore  may  be  inserted 
in  the  Decree  for  the  purpose  of  bringing  before  the 
^Master  these  mdividuals,  whom  he  has  stated  to  be 
eiititled ;  and  that  with  regard  to  those,  who  shall  come 
in  upon  farther  advertisements,  he  shall  execute  the  Do* 
cree,  and  not  as  to  the  others. 


I  cannot  order  any  payment  into  Court ;  for,  even  as 
to  those,  who  have  come  in,  the  Ma$ier  t^  the  RoU$  baa 
directed  an  aocount ;  whidi  makes  that  impossible. 
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BAKER,  Ex  parte  (40).  1815. 

April  20th. 
npHIS  PedtioD  prayed^  that  a  Ccmiiinsaioil  of  Lunacy,-    Commission 

which  had  issued  ifito  Dewanihire,  nay  be  exe-.  of  Lunacy  oni- 
Quted  An  Landonf  where  the  lunatic  then  was,  and  had  formly  exe- 
been  about  six  months;  having  been  removed|  as  it  was  ^^^^d  at  the 
xepresented,  for  the  benefit  of  advice^  from  temporary  »'e"d«nce  of 

resideocea  at  Exeter    and  TeummoiUh;    his   previous  ^.   /     ^* 

^^  ,   ^  that  purpose 

resldenoe  having  been  in  his  &ther*8  family  in  Devan'^  j^j^  mansion^ 
Mtrei    .  house;  if  nose, 

his  last  place 
Mr.  Leach,  Mr.  BeU,  and  Mr.  Heald,  in  support  of  of  abode.  No 
the  Petition:   Sir  Samuel  RomUly,  Mr.  Hart,  and  Mr.  instance  of  ex- 
Darnel,  against  it.  cepUon,  where 

be  was  within 
the  realm.   ConveirieDce  of  witnesses,  ^c.  no  ground  for  exception. 
Most  improper  to  bring  hiin  into  Middletex  for  the  purpose  of  exe- 
^  cuting  the  Commission  there. 

•    As  to  the  jurisdicttony  after  a  Cemmisiion  of  Lunacy  has  issaedi  to 
make  any  alteration  as  to  the  place  of  execution,  ^luere. 

« 

Tke  Lord  Cha^xlloh.  [  S4I  ) 

Tbia  is  a  pomt  of  yaat  importance  in  the  adnnnistration   In  Lunaey  the 
of  fanacy.      The  old  writ  to  the  sheriflF  did   not  re-  old  writ  to  the 
quire  a  view  of  the  party ;  at  the  writ  to  the  escheator  ^^'^jj*'*"^.^ 
did  ^ith  reference  to  an  idiot:  but  the  uniform  course    f^^  oartv 
liaa ibjaen  tq  ei^ecute.  the  Comausaion  in  the  place  of  the  ^  ^|^^  ^^  |^ 
lunetic's  residence ;  and  Lord  Hardmeke  has  said  ( 41  \  the  Escheator 
It  ought  to  be  so ;  that,  if  the  hinatic  has  a  mansion-  did  a»  to  an 
bouse,  the  fact,  where  it  is  situated,  for  this  purpose  idiot 
decides  his  residence :  which,  if  he  has  not  a  mansiont 
is  bis  last  place  of  abode.  Without  undertaking  to  say, 

that 

(40)  a)op.205.  ante,   Vol.  VII,    201.     Ex 

(4l>  Ex  parte  S&uthcoi,  %      partt  Smith,  \  Sioanst.  4. 
Fes.  401,     Ex  parte  Ball, 


Baker, 
Ex  parte. 
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1815.  that  there  can  he  no  case  of  exception,  I  do  not  find 
any  instance  in  fact,  where  the  party  was  within  the 
realm ;  and  if  motives  of  convenience  with  reference 
to  the  attendance  of  witnesses,  much  more  of  Counsel, 
are  to  form  an  exception,  there  is  no  end  of  it.  Where 
the  person  is  brought  into  Middlesex  for  the  purpose 
of  executing  the  Commission  there,  it  is  not  a  new 
declaration  from  this  place,  that  such  is  a  most  improper 
proceeding.  If  I  have  the  right,  which  I  doubt,  to 
make  any  alteration,  after  the  Commission  has  issued, 
the  question  is,  whether  this  is  a  case  of  exception 
against  the  whole  course  of  lunacy,  as  far  as  it  is  stated 
at  the  Bar,  and  has  been  traced  by  investigation. 


No  Order  was  made. 


HYDE  V.  WHITFIELD  (42). 


[S4«] 

1815. 

Ajnil22d. 

Writ  of  Ne  rpHE  Bill  stated,  that  the  Plaintiff  and  his  partners, 
eveol  iieffno  residing  in  Scotland,  had  employed  the  Defendants, 

!*..'•  residing  in  Jammea,  as  agents ;  and  that  the  partnership, 
improperly  on  ^"  which  the  Plaintiff  was  engaged,  having  become  in- 
the  aflSdavit  of  sol'^en^t  the  partnership  property  had  by  legal  assign- 
aPlaintiflr,  re-  ment  become  vested  in  him;  praying  the  Writ  of  Ne 
lident  oot  of  exeai  Regno  against  the  Defendant  Whitfield;  who  had 
tlie  jarisdic-  coiie 

lion,  in  Scat-  (42)  Ex  Relatione  Mr.  Beame$. 

land,  sworn  be- 
fore a  Jostice  of  Peace  there ;  not  positive  to  a  declared  inteniioD  to 
leave  the  kingdom,  or  circnmstaQces  amounting  to  it,  bat  only  to  in* 
formation  and  belief  of  tach  intention :  a  defect  not  supplied  by  the 
avowal  in  Defendant's  aflSdarit  of  his  intention  to  return  to  his  house 
of  business  in  Jamaica ;  where  alone  he  has  the  means  of  settling 
the  account. 

To  support  a  Ne  exeat  Regno^  which  issues  only  on  an  equitable 
debt,  as  at  law  to  hold  to  bail,  the  affidavit  must  be  positive,  except 
that  belief  of  the  balance  of  an  account  is  sufficient. 
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<ome  to  England  {  and  aii.  acdount  against  him  and  his         1816. 
partner.  ^^ 

The  writ  issued  upon  an  affidavit  of  the  Plamtiff,  Whitfield. 
sWohi  before  a  Justice  of  Peace  in  Scotland,  stating^  that 
the  Plaintiff  verily  believesf,  that  the  sums,  received  by 
the'DefendantSy  Exceed  their  esfpenditure;  and  that  upon 
the  balance  of*account  IdOO/.  at  least  is  due  from,  the 
Defendants;  and  that  the  Plaintiff  has  been  informed 
and  believes,  that  the  Defendant  Whitfield  actually  in- 
tends to  go  to  Jamaica  in  the  first  packet;  and  has 
communicated  such  intention  by  letter  to  several  of  his 
correspondents. 

•  .....  ,     ■    . 
The  Defendant  Whitfield  moved  to  discharge  the  Writ 

*  on  his  own  affidavit,  that  he  and  his  partner  carried      [  ^343  ] 
on  business  in  Jamaica ;  where  all  their  papers  and  ac- 
counts are ;  that  he  has  no  intention  of  quitting  the  king- 
dom of  Great  Britain  to  go  elsewhere  than  to  his  said 

house  of  business  in  Jamaica ^  where  or  from  whence 
alone  he  can  procure  the  information  necessary  to  set 
forth  the  account;  and  that  all  the.  transactions  took 
place  upon  the  faith .  of  Defendant's .  being  resident  in 
Jamaica.  ..... 

t  Sir  Samuel  RomiUj/i  and  Mr.. Wyatt,  in  support  of 
the  Motion,  contended,  1st,  that  there  was  a  want  .of 
parties  to  the  suit :  Ray  v.  Fenwick  ( 43  )•  Storey  v« 
Higgins  (  44 ) :  Sdly,  that  the  affidavit,  on  which  the  Writ 
issued,  is  not  positive  as  to  the  Defendant's  intention  to 
go  abroad:  Percy  y.  Powell  (45),  and  the  other  cases 
referred  to  by  Mr.  Beames :  3dly,  the  Defendant  haying 
been  here  upwards  of  a  year,  the  application  ought  to 

have 

« 

.    (43)  3  Bra.  C.  C.  25.  (45)  Bea,  Ne  Exeat  Regno, 

(44)  3  Bra.  C.  C.  475.  page  25. 
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have  teen  eatfier;  and  the  Writ,  prevendng  his  tetarrt 
luNiie,  depmes  him  of  the  means  of  settling  the  ae^ 
count* 

Mr.  HcH  and  Mr«  Barber ^  for  the  Phdntiff;  contended, 
Aat  the  objection  for  want  of  parties  ought  to  be  taken 
by  demurrer;  and  that  the  Defendant's  admission  thaC 
he  is  going  abroad,  suppKed  the  want  of  -a  positive  aver- 
ment  by  the  PlamtifiTs  affidavit 

The  Lord  Chamcellor. 
The  Writ  has  been  granted  at  the  instance  of  a  Plain^ 
tiff,  who,  being  in  Scotland^  is  out  of  the  jurisdiction :  but 
my  opinion  is,  that  the  Writ  cannot  issue^  where  the 
Phuntiff  resides  out  of  the  jurisdiction.  There  is  no 
instance  of  it;  and  great  inconvenience  would  result 
^  firom  preventing  a  party  returning  home  to  settie  the 
account,  on  the  application  of  the  Plaintiff,  who  mi^ 
never  come  here.  If  an  account  is  to  be  taken,  how  is 
he  to  proceed  against  the  Plaintiff? 

This  writ  has  improperly  issued  on  another  gronndr 

It  issues  only  on  an  equitable  debt ;  and  I  w91  not  extend 

it  farther.     Here,  as  at  Law,  where  a  party  is  held  to 

ftail,  the  affidavit  must  be  positive,  except  that  in  the 

iHstanee  of  an    account,  if  the  Plaintiff  swears  to  his 

belief  as  to  the  balance,  it  is  sufficient.     But  is  informaK 

tion  and  belief  sufficient  as  to  going  abroad  ?    The  party 

must  swear  that  the  Defendant  is  going  abroad,  to  his 

declaration  to  that  eflfect,  or  to  circumstances  amounting 

to  it ;  as,  where  he  had  accepted  a  situation,  the  duties 

of  which  he  could  not  execute  without  going  abroad. 

In  this  case  the  Plaintiff  might  have  received  hb  infonna* 

tion  from  persons  then  conscientiously  believing  it,  but 

most  grossly  deceived*    Why  was  not  an  affidavit  made 

by  those,  from  whom  the  Plaintiff  received  his  inferma- 

tion! 
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iioii?    Besides,  I  do  iiot  recollect  an  instance  of  thid  1815. 

Court  taking  notide  of  an  affidavit,  sworn  before  a  Justice  ^^  • 

^  Peace  in  Scotland;  though  the  Courts  of  late  hare  v.' 

Hcted  upon  affidavits  sworn  before  Judges  of  the  superior  Whitfield. 

Courts  df  that  Country.    The  analogy  between  this  Writ  No  instance 

and  a  bailable  Writ  at  Law  is  not  universal  (  46  ).    The  ...    ^    ^?^ 
^  ^  ,-.     ,     ^       ,     ^  u  , ,  \  -^      taking  notice 

Court  of  King  s  Bench  formerly  would  not  bear  a  De-  ^^ 

^fendant  to  reduce  the  amount  in  which  he  was  to  be  t    ^aflSdavil 
held  to  bail  (47):   but  this  Court  always  heard  a  De-  before  aJas^ 
fendant  attempting  to  get  rid  of  this  writ.    With  respect  tice  of  Peace 
to  the  statement  in  the  Defendant's  (48)  affidavit  as  to  his  i°  Scoihmd: 
intention  of  going  to  Jamaica,  that  I  think  not  sufficient  ^^'^S"  ^"® 
*,   pre™..  4e  ™.  betog  ^i.^     The   ^^.  ^^"^ 
on  which  the  writ  issued,  is  always  stated  in  the  body  ^^    ^  affidavits 
of  it ;  and,  if  it  issued  improperly,   it  ought  to  be  dis-  before  Judges 
charged.  of  the  superior 

■  Courts  there. 

The  Writ  was  discharged  (4©  ).  ^^^  analogy 

.  between  the 

(46)  Bea.  Ne  Ex.  Reg.  44.       ante,  313.    for  the   general  Writ  of  Ne 

(47)  1  Ves.  ^  Bea.  373.  cases  upon  ibis  subject  see  ^*®«*  ^^9^ 

(48)  See  RusMell  v.  Atby,      the   notes,  ante.  Vol.  I,  95.  °^'  ani^ersal. 
ante.  Vol.  V,  9G.  IV,  692 ;    and  Mr.  Beam^  JJ^®  ^^^  ^ 

(49)  Stewart    v.    Oraham,      on  the  Writ  of  Ne  Ex.  Reg.    ^^^^j 

would  not  hear  Defendant  to  reduce  the  amount  of  bail :  but  this 
Court  always  heard  Defendant  attempting  to  get  rid  of  the  Writ. 

The  ground,  on  which  the  Writ  of  Ne  exeat  Regno  issued,  is  always^ 
stated  in  the  body  of  it. 


WARING,  INGLIS,  CLARKE,  Ex  parte  (SO).  1815. 

April  25ih. 
J^RACKEN  and  Co.    had    an   account  with  Brick*    Securities, 
wood  and  Co,  bankers  in  London;  drawing  upon  held   by  a 

them.  Banker  against 
(50)  2  Ro$e$  Bank.  Cates,  182.  his   accept- 

ances,  avail- 
able to  ^e  bill-holders  not  directly,  bat  through  the  Equity  of  the 
acceptor,  .or  the  assignees  under  a  Comqiiission  of  Bankruptcy  against 
him,  to  bare  tbsm  applied  in  discharge  of  tbe  acceptances, 
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Waring, 

Inolis, 
Clarke, 

Ex  parte. 


them,  and  lodging  in  their  hands  from  time  to  tmie 
bills  And  other  securities  against  their  drafts.  Brick^ 
fDOod  and  Co.  at  the  period  of  their  bankruptcy  on  the 
7th  July^  1810,  were  under  acceptances  (or  Bracken  and 
Co.  to  the  amount  of  S  4,000/. ;  and  indebted  to  them  a 
cash  balance  67662.  7^.  6d.  i  having  also  in  their  hands  m 
short  bills  Sl,645/.  10^.  and  the  title-deeds  of  premises 
in  London,  as  a  security  against  their  acceptances,  which 
produced  by  sale  near  ^61/.  On  the  2d  of  August  1810^ 
Bracken  and  Co.  became  bankrupt.  The  acceptances^ 
except  to  the  amount  of  6002.  were  proved  under  bofli 
Commissions ;  and  the  dividends  upon  Brickwood  's  es- 
tate, o{  2s.  lid.  in  the  pound  upon  23,400/.  amounted 
to  3412/. 


(346] 


The  first  of  these  petitions,  by  holders  of  Brickwood\ 
acceptance,  stated,  that  an  Order  was  obtained  in  Ja- 
nuary 1811  by  the  petitioners  in  the  second  petition,  the 
assignees  under  the  Commission  against  Bracken  and  Co. 
without  notice  to  the  bill-holders,  that  the  assignees  of 
Brickujood  and  Co.  should  keep  distinct  accounts  of  their 
general  estate  and  the  proceeds  of  the  short  bills ;  and 
should  account  for  and  pay  to  the  assignees  of  Bracken 
the  surplus,  that  might  remain  of  such  proceeds,  after 
payment  of  the  dividends  to  the  bill-holders ;  and  prayed 
a  variation  of  that  Order ;  and  that  the  assignees  of  the 
Brickwooda  may  be  directed  to  pay  to  the  petitioners  and 
the  other  holders  of  their  outstanding  acceptances  on 
account  of  the  Brackens  3353/.  17^.  6c/.,  the  residue 
of  the  cash  balance,  after  deducting  3412/.  10^.,  the 
amount  of  the  dividends  from  Brickwood's  estate,  the 
proceeds  of  the  short  bills,  and  the  sum  of  2961/.,  pro- 
duced by  the  sale  of  the  premises  in  London  i  and  to 
deliver  such  of  the  said  bills  and  securities  as  have  not 
been  converted  into  money  to  the  petitioners  and  the 
other  bill-holders  towards  satisfaction  of  the  money  re- 
maining due  upon  such  acceptances,  as  far  as  they  will 
extrad. 

Mr. 
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'  Mr.  Leach  and  Mr.  Cooker  in  support  of  the  first 
Petition. 

The  subjects  for  consideration  are,  first,  whether  the 
bill-holders  have  not  an  equitable  claim  upon  this  pro* 
perty:  if  not,  secondly,  whether  the  assignees  oX  Brici-^ 
wood  have  not  a  right  to  have  it  applied  to  exonerate 
their  estate  from  the  proofs  upon  their  acceptances  on 
account  of  the  Brackens :  thirdly,  whether  the  general 
creditors  have  not  a  right  to  insist,  that  these  particular 
creditors  should  be  satisfied  out  of  the  appropri^te4 
fimd. 


1816. 


Waring, 

Inglis, 

Clarke^ 

Ex  parte. 


The  object  of  the  assignees  of  the  drawers  appears 
to  be  to  use  the  bankruptcy  of  the  acceptors  as  the 
means  of  withdrawing  that  security,  which,  had  they  con- 
tinued solvent,  could  have  been  retired  only  by  mutual 
consent.  Those  assignees  must  make  out  their  equity ; 
which  as  between  them  and  the  assignees  of  the  ac- 
ceptors merely,  would  not  be  difficult:  but  natural 
justice  forbids  the  debtor  to  recal  his  pledge  from  the. 
surety,  when  the  effect  will  be  injustice  to  the  bill- 
holders,  who  are  the  creditors  of  both.  /Vhe  case  of 
Maurev.  Harrison {5\)  has  established,  that  the  credit, 
tor  shall  have  the  benefit  of  securities,  given  by  the. 
principal  debtor  to  the  surety;  which  case  is  fortified- 
by  the  opinion  of  the  Master  of  the  Rolls  in  Wrighi 
V.  Morley{52)i  that,  as  the  creditor  is  entitled  to  the 
benefit  of  all  the  securities  the  principal  debtor  has 
given  to  the  surety,  the  surety  has  full  as  good  an  equity 
to  the  benefit  all  securities  the  princip^  gives  to  the 
creditor* 


[347  1 


r  With  regard  to  the  right  of  the  other  oreditorsi  the 
principle  of  equity  is,  that  a  creditor  shall  be  driven 
upon  a  fund,  to  which  he  has  exclusive  resort:   this 

particular 


(61)  1  Eq.  Ca.  Ab.  93,  pi.  5.  (62)  Ante,  Vol.  XI,  22. 
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furticular  fund  tberefore  of -securities  to  indemnify  the 
surety  should  be  applied  in  favour  of  the  pther  credi*^ 
tors.  Povye'sCaseibS).  Peters  y.  Ending {54i).  Wright 
v.Nuii  (55).  '  Wright  t.  Sin^son  (56),  Thus  a  credi- 
iof 9  holding  a  security,  is  not  permitted  to  prove :  so  the 
cases  of  attaching  property  abroad  and  marshalling  as- 
sets proceed  upon  the  same  principle  of  Equity.  The 
assignees  are  bound  to  apply  the  securities  in  their  hands 
*  to  the  utmost  extent  for  the  benefit  of  the  ^leditxnrs^ 
Why  is  the  bankruptcy  of  the  principal  debtor  to  give 
his  creditors  an  advantage;  or  that  of  the  surely  to 
prejudice  his  creditors,  and  defeat  the  moral  duty  to 
discharge  his  debts? 


Mr.  Fonblanque^  Mr.  Beli^  and  Mr.  Maniaguef  for  the 
Assignees  of  Bracken  and  Co. 

The  Lard  Chancellor. 
The  prayer  of  the  first  of  these  Petitions  has  been 
supported  upon  this  groundj  that  the  short  bills  and  the 
mortgage  (l&ying  the  cash  balance  for  a  moment  cot 
of  the  queMon),  having  been  placed  with  Brichoood 
and  Co.  as  a  security  against  their  acceptances^  the 
holders  of  those  bills  have  an  equity  to  have  that  secu-^ 
rity  applied  specifically  to  the  discharge  of  those  accept* 
ances,  upon  the  general  ground,  that  upon  a  transaction 
of  this  kind,  a  person  holding  the  biDs,  which  are  the 
sulgect  of  indemnity,  has  a  right  to  the  benefit  of  the 
contract  between  the  principal  debtor  and  the  party  in-» 
deinnified ;  and,  though  not  himself  a  party  to  that  c<mh 
tract,  to  say,  that  he,  who  has  contracted  for  the  payment 
of  certain  debts  out  of  those  pledges,  is  liable  in  Equity 
to  the  demand  upon  the  part  of  those^  whose  demands 

are 


(53)  2  Freem.  51. 

(54)  3  Bro.  C.  C.  54. 


(55)  3  Bro.   C.    C.    326. 
1  Hen.  Black.  136. 

(56)  Auto,  Vol.  VI,  714. 


SM 
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are  to  be  so  paid,  for  that  applieatioii ;  and 
cited,  which  goes  that  length  (57  )» 


With  regard  to  that  case,  or  cases  in  general^  ^  I 
desire  it  to.  be  understood,  that  I  forbear  to  grre  any 
opimoa  upon  that  point :  but  I  see  nothing  in  this 
tiansacticni,  which,  supposing  a  bankruptcy  had  not 
occarred,  would  entitle  those,  who  are  creditors  by  the 
acceptances  of  the  bankers,  baring  these  deposits,  to 
^  maintain  an  equity  upon  them :  the  efiect  of  which 
would  be,  that  from  the  moment  of  that  deposit  the 
bankers  became  trustees  for  those  creditors;  and  could 
not  come  to  any  new  arrangement  with  those,  whose 
debts  are  to  be  so  discharged. 


That  doctrine  therefore  not  being  applicable  to  this 

case,  the  view  I  have  taken  of  it  in  other  respects  is 

this.    The  first  consideration  is,  what  was  the  nature  of 

the  demand  of  Bracken  and  Co.,  who  did  not  become 

bankrupt  until  August,  upon  Briekwood  and  Co.  at  the 

numient  of  their  bankruptcy,  on  the  7th  of  July,    If 

these  bill-holders  are  to  have  payment  in  preference  to 

the  other  creditors,  it  must  be  by  the  eflfect  of  an  equity 

between  those  two  houses,  rather  than  by  any  demand 

directly  in  their  own  right  upon  any  fund  in  the  hands 

of  Briekwood  and  Co.    With  regard  to  the  demand  of 

Bracken*s  house  upon  the  7th  of  July,  it  is  impossible 

to  deny,  that  if  they  had  either  paid,  or  undertaken  to 

pay,  j.  e.  to  relieve  Brickwood's  house  from  those  ac* 

ceptances,  the  short  bills  (58)  and  the  mortgage  must    Short  bills 

have  been  restored  to  them.    It  is  on  the  other  hand  remitted  jto  a 

equally  clear,  that  they  never  could  have  raised  any  de-  banker,  the 

mand  against  the  house  of  Briekwood  in  respect  of  either  P'^P*^/  of  the 

the  "™^^  ^^ 
ject  to  accept^ 

aaces,  Ac.  on 

(57)  Moure    v.    Harrium,     25,  and  the  note,  61.    1  Re9e  his  account, 
1  Eq.  Ca.  Ah.  03,  pi.  5.  Bamk.  Cam,  233,  243,  254^ 

(58)  Ex  parte  Peate,  ante,     280. 
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the  cash  balance,  the  short  bills,  or  the  mortgagee,  with- 
out bringing  in  the  amount  of  those  acceptances ;  ad* 
mitting,  that  what  the  house  of  Brickwood  had  of  their 
property  in  short  bills,  &c.  must  be  first  applied  to.  the 
discharge  of  those  acceptances,  for  the  sake,  not  of  the. 
bill*halders,  but  of  the  house  of  Bric1cwood\  who  had 
become  liable  to  them ;  and  had  a  right  to  haTe  that 
liability  cleared  away,  before  any  demand  could  arise 
for  the  Brackens^ 

> 

That  then  being  the  equity  between  these  houses  in 
th^  interval  between  their  respective  bankruptcies,  it 
does  UQt  appear  to  me  varied  by  the  bankruptcy  of  the 
Brackens  in  August ;  supposing  their  assignees  to  have 
put  the  estate  of  Brickwood  in  the  same  situation  as 
the  house  they  represent,  if  solvent,  must  have  done,  to 
entitip  themselves  to  the  short  bills;  and,  having  regard 
to  the  demands  of  all  the  creditors  and  the  bankrupts, 
in  thb  circuitous  way,  I  think,  the  bill-holders  must  be 
paid,  not  as  having  a  demand  upon  these  funds  in  re- 
spect of  the  acceptances  they  hold;  but  as  the  estate 
of  Brickwood  and  Co.  must  be  cleared  of  the  demand 
by  their  acceptances ;  and  the  surplus,  after  answering 
that  demand,  must  be  made  good  to  Brctcken  and  Co. 
That  brings  me  round  to  the  opinion,  expressed  by 
Mr.  Cooke  on  a  former  occasion,  to  which  I  did  not  then 
agree ;  and  appears  the  right  principle  to  be  applied  in 
^rawing  out  the  minutes  upon  these  Petitions. 


1815.  MORPHETT  r.  JONES  (59). 

AprU  26M. 
In  an  iDJonc-    TN  an  Injunction  cause  the  question  arose,   how  far 

lion  Canse  affir         affidavits  could  be  read  on  a  Motion  against  the 

davits  admit-    Answer. 

ted  on  Motion  (59)  Ex  Relatione  Mr.  Beames. 

against  the  The 

Answer,  not  on  the  title,  bat  on  qaestions  of  fact;  as  in  the  instance 

of  waste,  &c. ;  and  the  original  affidavit,  where  the  Defendant,  having 

obtained  tiipo  to  file  affidavits,  instead  of  that  pats  in  an  Answer. 


CASES  IN  CHANCERY. 

The  Lard  Chancellor. 
When  a  Motion  is  made  for  an  Injunction^  founded 
on  affidavit,  and  the  Defendant  applies,  that  it  may  stand 
overi  in  order  to  file  affidavits  in  oppo9ition9  and  then, 
instead  of  filing  an  affidavit,  puts  in  an  answer,  I  have 
always  said,  I  should  look  at  the  answer  as  an  affidavit ; 
and  allow  the  original  affidavit  to  be  read :  but  that  is 
different  firom  the  case,  where  the  answer  comes  in  re* 
gularly,  in  time.  There  are,  indeed,  many  cases  of  In? 
junction,  where  you  may  reply  to  the  answer  by  affidavit, 
not  on  the  question  of  title,  but  on  mere  facts,  as  iQ 
the  instances  of  waste.  On  such  questions  of  fiu^ 
though  not  on  the  title,  affidavits  in  reply  to  the  an* 
swer  may  be  read  (60). 


961 


1816. 


MOEPHRV 
tl. 


(60)  Ante,  Norway  y.Rawe,     XVI,  49;  see  the  note,  I, 
344.     So  QpoD   partDcrship,     431. 
Peacock    V.    Peacock,    VoL 


WALTERS  V.  PYMAN(61).  W15. 

AfnH  26<iL 
■"TNDER  the  usual  reference  to  the  Master  to  inquire,    On  the  Re- 


whether  the  Plaintiff,  the  vendor  of  an  estate, 
having  filed  the  Bill  for  a  specific  performance,  could 
make  a  good  title  (62),  the  Report  being  against  the 
title,  a  Motion  was  made  on  the  part  of  the  Defendant 
to  dismiss  the  Bill  with  costs. 

Mr.  Harif  in  support  of  the  Motion* 


port  *  against 
Vendor*!  Tide 
his  Bill  for  sper 
cific  perform- 
ance dismissed 
with  Costs  on 
Motion. 


Sir  Samuel  RomiUy,  for  the  Plaintiff,  resisted  it ;  ob- 
serving on  the  noveky  of  the  application ;  and  that  the 

Defendant 


[352] 


(61)  Ex    Relatione    Mr. 
BeamcM* 

(62)  $ee  Mou  v.  Matthemt, 


ante.  Vol.  IIJ,  279 ;  and  the 
note,  281. 
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IValtkrs 


Defendant  admitted  by 
chased  on  apeculation. 


answer,  that  he  had  par* 


7%e  Lfml  Chancellor. 
The  Defendant  must  hare  his  oosts.  A  doubt  was 
lately  raiaed  by  the  Register,  whether  the  Court  eouU 
0D  such  1^  Motion  give  the  oosts,  and  whether  it  was  not 
necessary  to  set  down  the  cause ;  but  after  the  best  con* 
^deration  |  can  give  the  subject  I  think,  it  may  be  Aomt 
OB  Motiont  It  would  be  mischievous,  if  the  Court,  gcing 
sfich  a  length  in  sints  of  this  kind  on  Motion,  could  not 
fbUow  it  up  in  the  same  way  (63). 


The  Order  was  made. 


(dS)  Wkiitm^  V.  F6k9^ 
0  Madd,  a.  But  this  prac- 
tice is  not  eniended  beyond 
s|uU  of  this  kind  :  Brooke  v« 
Clarke,  1  Swanst.  650.    See 


XevBs  V.  Lnkmm,  3  Afcr.  4Uk 
Bill  by  a  pnrcbaser  dismissed 
for  defect  of  title  without 
costs. 


1815. 
2SSd,mk. 


SIDNEY  r.  SHELLEY  (64), 


Devise  to  tros-  JOHN  SHELLS  T  by  his  Will,  dated  the  5th  of  April, 
tees  for  90  1738,  devised  estates  in  the  county  ofiSuMtiex  to  trua* 

years  apon  the  ^^g^  ^q  hold  to  them,  their  heirs  and  assigns,  to  and  for 
,    * .     [^35S]  *  the  several  uses,  intents,  and  purposes,  aftermentioned» 

-.ft—  .^..^..     ▼!*•  to  the  use  of  them,  their  executors,  administrators, 
alter  express-  '  ' 

ed  *  and  from  ^^^  ass^ns,  for  the  term  of  ninety-iune  years,  without  inl- 
and after  the  peachmeni 
expiration  or                                      («*)  C4»p-  ^oer. 
<^er  sooner  detevmiDation  of  the  said  term  in  strict  settlement    The 
term,  no   tmst  being  declared,  decreed  to  i^ttend  the  inheritaoGe, 
according  to  the  limitations  of  the  Will,  and  no  resulting  trust  for  the 
heir,  upon  the  apparent  intention  to  devise  immediate  estates,  sub- 
ject to  the  Term,  not  future  estates,  expectant  on  its  determination. 


CASSIS  IN,  CHANCEftY, 


im 


feaehmeat  of  wastes  upon  the  trusts  hereinafter  expressed 
and  declared  concerning  the  same;  and  firom  and  after 
the  expiration  or  other  sooner  determination  of  the  said 
term  of  ninety-nine  years  he  gave  the  said  estates  to  the 
use  of  bis  brother,  SbtBifsshe  SheUeyt  for  the  term  of 
jhis  natural  life  without  impeachment  of  waste ;  with  a  U« 
mitation  to  trustees  during  his  life^  to  preserve  contin- 
gent remainders ;  with  remainder  to  the  use  of  Sir  7i^ 
woihy,  SOB  of  Sir  Bys^he  Shelley^  for  life,  without  im- 
peachment of  waste;  with  remainder  to  trustees,  &c« 
and  to  the  first  and  other  sons  of  Sir  Timothy  Shetley, 
in  tail  male ;  with  remainder  to  the  use  of  trustees  and 
their  heirs,  in  trust  for  the  persons  in  possession  and 
remainder  under  the  Will  of  the  testator's  great  uncle 
fidward  SAeUey,  to  pass  together  with  his  settled  estates; 
^nd,  after  devising  other  estates,  the  testator  gave  to  Sir 
Pyuhe  and  Sir  Timothy  Shelley^  and  the  person  and 
persons  in  possession  of  all  or  any  of  the  said  estates, 
power  at  any  time  to  grant  leases  for  any  term  not  exceed- 
ing thirty-one  years  in  possession,  at  the  best  rent,  and 
no  fine.  The  testator  further  gave  several  legacies ;  and 
to  Sir  Bysshe  Shelley^  his  executors,  &c.  the  arrears 
of  rent  due  at  the  testator's  decease,  and  all  other 
bis  personal  estate,  ready  money,  and  securities  for 
money,  stock  upon  bis  farms,  goods,  and  effects,  ex- 
cept silver  plate;  bequeathing  his  silver  plate  to  Sir 
Bysshe  Shelley  for  bis  life;  and  directing,  that  the  same 
pbould  be  enjoyed  by  the  person  and  persons  for  the 
time  being  in  possession  of  the  testator's  mansion- 
bouse,  called  Field  Place,  and  the  estates  thereto  anr 
fuexed,  being  accountable  to  the  trustees  and  the  sur- 
vivor, and  his  heirs;  it  being  his  earnest  wish  and 
^  desire,  that  the  whole  of  his  plate  should  be  kept  se- 
cure for  the  use  of  the  heirs  in  possession  of  the  said 
JSdward  Sheliey^s  estates.  The  testator  directed  his 
debts  and  funeral  expences  to  be  paid  within  six  months 
afiier  his  decease  out  of  his  personal  estate  bequeathed 


Wft, 


SipNBir 

V. 
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to  his  brother.  Sir  Bysshe  SheUey ;  whom  he  appoiated 
sole  executor  and  residuary  legatee. 

The  testator  died  in  1790,  without  issue;  leaTing  his 
brother.  Sir  Bysshe  SheUey ^  his  heir  at  law;  and  not' 
having  made  any  declaration  of  the  trusts  of  the  term 
of  ninety-nine  years  created  by  his  Will. 

The  Bill,  filed  by  the  children  of  Sir  Bysshe  SheUey 
by  a  second  hiarriage,  claimed  under  the  residuary  dis- 
]k>sition  of  his  personal  estate;  contending,  that  Ae 
term,  no  trusf  being  declared,  resulted  to  die  heir  at 
law ;  and,  as  a  chattel  interest,  formed  part  of  the  re* 
sidue  of  his  personal  estate. 


[  ^355] 


The  Defendants,  Sir  Timothy  SheUey  and  his  son 
Percy  Bysshe  SheUey,  by  their  answers  insisted,  that 
the  term  was  attendant  upon  the  inheritance,  according 
io  the  limitations  of  the  Will  of  John  SlieUey. 

A  Motion  was  made  for  a  Receiver;  all  parties  con- 
senting to  take  the  opinion  of  the  Court  on  the  con-" 
struction  of  the  Will  in  that  way ;  and  afterwards  to 
have  the  cause  set  down,  and  a  Decree  drawn  up  ac- 
cording to  that  opinion. 

Sir  Arthur  Piggott  and  Mr.  Blqcibume,   for  the 

Plaintiffs,  in  support  of  the  Motion. 

There  is  no  doubt,  that  this  term  is  well  bequeathed 

^  at  law;  and,  the  estate,  devised  to  Sir  Bysshe  SheUey f 

not  commencing   until    the  expiration  of  the  term,   of 

which  no  trust  is  declared,  a  trust  results  for  the  heir 

•  •  •  . 

at  law,  as  a  part  of  the  real  estate  not  disposed  of;  and 
the  term,  being  a  chattel  interest,  passed  as  part  of  his 
residuary  personal  estate:  the  Defendants  contending 
that  the  term,  devoted  by  the  testator  to  purposes, 
which  he  has  not  declared,  is  either  void  in  equity,  or 

must 
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mvtat  Attend  the  inherit^lnce;  It  is  settled,  that  tH^  heir 
inust  have  the  surplus  of  a  term^  or  other  personal  in- 
terest, carved  out  of  the  inheritance  for  a  particular  pur- 
pose, which  does  not  exhaust  the  whole :  but  he  takes  it 
as  personal  property,  passing  in  a  course  of  administration 
as  such,  and  not  to  his  heir:  Leveii  v.  Needhiim{65), 
Mmblyn  v.  Freeman  ( 66  )•  In  Brown  v.  Jones  (  67)  a  term 
of  ninety-nine  years  was  created  by  settlement ;  and  there 
was  no  declaration  of  trust :  upon  the  question,  whether 
there  was  a  resulting  trust  for  the  settler,  Itord  Hard* 
mcke  says,  **  It  has  been  determined  so  in  the  case  of 
voluntary  settlements  and  Wills ;  distinguishing  that  as 
a  settlement  for  valuable  consideration.**  Your  Lordship 
in  the  case  of  Maundrett  v.  Maundrett{  68  ),  noticing  the 
distinction  between  a  term  in  gross  and  a  term  to  at- 
tend the  inheritance,  states,  that  where  a  term  is  created 
for  a  particular  purpose,  and  that  purpose  has  been  sa- 
tisfied, if  the  instrument  does  not  provide  for  the  cesser 
of  the  term,  when  that  purpose  is  satisfied,  the  term 
remains  without  any  object,  to  which  it  is  to  be  applied ; 
and  the  beneficial  interest  in  it  is  a  creature  of  Equity, 
to  be  disposed  of  and  moulded  according  to  the  equitable 
*  interests  of  all  persons  having  claims  upon  the  inhe- 
ritance. 


1816. 
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[•8{f6] 


Thus,  if  a  term  is  created  for  raising  portions,  ancl 
there  is  no  provision  for  cesser  of  the  term,  when  the 
object  shall  have  been  ailswered,  the  heir,  paying  the 
portions,  may  deal  with  it  as  he  pleases.  In  this  in- 
stance therefore  the  whole  term  belongs  to  Iiim ;  being 
subject  to  no  incumbrance:  the  Bill  stating,  that  the 
creditors  of  John  Shelley  are  all  paid  by  a  provision 
"^  aliunde, 

Mr. 


(65)  2  Vem.  138. 

(66)  Pre.  Ch.  641. 

(67)  i  illA.  188 ;  see  191. 


(68)  Ante,  Vol.  X,  246; 
see  259. 
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Mt.ttart  and  Mr.  Betty  Sir  Samuel  Romitty  md 
Mr.  Wmgfield,  for  the  Defendants. 
The  question  is  merely^  whether  the  festatot  can  te 
conskiered  as  intending  to  create  all  tfac^se  limitatidttsf  of* 
MidtoBshre  estates  for  life  and  in  tail  male  to  his  brotlierv 
his  nephei^i  who  was  then  married^  and  his  issne^  only 
after  the  determination  of  a  t^rm  in  gross,  to  endure 
for  the  whole  period  of  ninety-nme  years;  and  it  would 
he  the  same,  had  the  ferrn  been  for  1000  years. 
Could  the  intention,  which  is  to  be  collected  from  the 
whole  scope  of  the  Will,  be,  tibat  for  ninety-nine  years, 
ihia  estate  should  not  be  devested  from  his  heir  ?  Such 
a  notion  is  utterly  inconsistent  with  the  professed  ob- 
ject of  the  WiD,  and  all  the  regulations  for  the  enjoy-* 
inent  under  it:  the  power  to  demise/  for  instance,  on 
the  ordinary  terms,  at  the  best  rent,  and  no  fine.  The 
case  in  Vernon  amounts  to  no  more  than  that  the  suf' 
phis  of  the  real  estate  results  to  the  heir.  The  wordi{# 
attributed  to  Lord  Hardmeke  in  Atkyns,  if  supposed 
to  apply  as  a  general  proposition,  must  have  been 
nusunderstood.  Lord  HarduAcke  could  not  have  ap< 
plied  that  rule  to  such  a  case  as  this,  to  de-* 
feat  all  die  subsequent  limitations.  Your  Lordship's 
*  opinion  in  MaundreU  v.  MaundreU  is  in  faVor  of  the 
Defendants;  that  Aese  outstanding  terms  arc  creatures 
Qf  equity,  to  be  disposed  of  and  moulded  according  to 
the  equitable  interests  of  all  persons  having  claims  upon 
the  inheritance.  This  term  therefore  must  be  subser- 
vient to  the  purposes  of  its  author,  by  attending  the 
uses  hie  has  created;  as  mDafndsonv, Foley (Gd)  Lord 
Thurlow  held  it  a  trust,  attending  the  legal  interest  in 
the  inheritance,  for  the  tenants  for  life,  not  the  heir- 
though  that  case  had  strong  circumstances  favorable  to 
a  diifterent  construction.  A  resulting  trust  for  the  heir 
requires,  that  the  subject  should  be  completely  severed 
from  the  devised  estate ;  as  in  the  case  in  Vernon.    The 

construction 
(09)  2  Bro.  C.  C.  203. 
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^Onitnictioii  of  the  words,  **  from  and  immediately  a^t^."^ 
as  meaning  **  subject  to,**  b  not  a  strained  construction, 
wkere  ^e  intention  b  clear  to  give  benefits  to  all  these 
descendants^  taking  in  succession  under  the  strictest  li-^ 
nitaticni,  subject  to  charges,  which  the  testator  intended 
to  impose  in  the  usual  form,  by  a  term ;  but  has  omitted 
to  specify  them;  and  the  consequence  is,  that  the  estate 
is  giren  subject  to  no  trust ;  as  in  the  tisual  cate  of  si 
fiubue  of  children  to  take  portions. 


181S. 


SlDMBt 

BUWUMtnt 


The  Lord  CHAVCEtLoiu 
It  b  impossible  to  say  with  confidence  what  this  tes* 
tator  meant.  His  probable  intention  was  by  thb  term 
to  give  powers  of  jointuring,  as  the  power  of  leasing,  to 
the  tenants  for  life,  when  in  possession;  and  tbe  argtt- 
metit  b,  that  they  never  could  be  hi  possession.  There 
tnust  be  some  inaccuracy  in  the  dictum^  cited  from 
Aityn^4  There  b  no  trace  of  such  a  case  as  Lord 
Hardwieie  appears  to  have  referred  to;  nor  do  I  re- 
collect any  case  eitacdy  supporting  that  dictum;  and  I 
^  doubt,  whether  Lord  Hardwieie  evef  expressed  it  I 
wfil  look  for  hb  manuscript  note  of  that  case< 


t  •358] 


Independent  of  that,  if  the  limitation  to  the  trustees^ 
for  the  term  of  99  years  without  impeachment  of  waste 
liad  stopped  there,  however  monstrous  the  proposition 
with  reference  to  the  testator's  intention,  it  must  have 
taken  effect ;  as  it  is  admitted,  that,  if  a  term  for 
99  years  is  given  to  persons  for  their  own  use  and  be-* 
fiefit,  it  eannot  be  represented,  that  the  subseqnent  de^ 
^ises,  however  nugatory,  are  not  to  be  taken  subject  to 
Aat  term:  but  he  adds  ''upon  the  trusts  hereinafter 
^^  expressed;^  the  Will  containmg  notrustsf;  ''and  from 
^  and  after  the  expiration,  or  other  sooner  determination 
**  of  the  said  term  of  99  years,'*  he  gives  the  estates 
over.  Had  this  been  drawn  with  technical  accuracy,  it 
would  have  been  expressed  thus: 

''And 


3A8 
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More  800]^ 
gi?en  to  the 
intention  in 
Wills  Oan 
in  Deeds. 
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''And  from  and  after  the  expiration;  &o.  of  the  said 
''  term  and  subject  thereto  and  to  the  trusts  thereof 
"  created  in  the  mean  time**' 


r-    ** 


Then  theterm,  though  created  and  subsisting  in  Lav^ 
irould  in  Equity  admit  immediate  enjojrment^  subject -ta 
the  trusts^  by  the  persons,  who  were  afterwards  to  take; 
and  when  the  purpose  of  creating  it  was  satisfied^  thtf 
term  itself  must  have  been  so .  moulded  and  modified  m 
Equity  as  not  to  interfere  with  the  legal  estate;  which, 
under  the  actual  circumstances,  no  tru^  being  dedaredt 
would  not  have  been  subject  to  any  trust. 

.  »  ■  •  ••   '       ' 

.  ^he  true  question,  therefore,  independent  of  that 
dictum,  attributed  in  Atkyns  to  Lord  Hardmcie,  will 
be,  whether  upon  the  whole  Will,  taken  together,  the 
intention,  that  the  term  should  not  interfere  with  the 
^  beneficial  enjoyment,  is  not  to  be  as  clearly  collected, 
as  if  it  was  expressed  in  those  words ;  for,  though  so 
much  must  be  expressed  as  imports  that  intention,  it 
is  not  required  to  be  by  any  technical  expression;  and 
that  dictum  in  Atkyns  surprised  me  the  rather,  as  more 

scope  is  given  to  the  intention  in  Wills  than  in  Deeds. 

■   *• 

This  case  is  distinguished  from  that  in  Vernon  in  this 
respect,  as  well  as  in  others  more  important,  that  Bysske 
Shelley  was  the  heir,  and  Timothy  was  not.  If  the 
testator  by  the  trusts  after  to  be  declared  had  meant 
portions  to  be  raised,  that  probably  would  have  been 
provided  for  by  a  longer  term:  99  years  being  gene- 
rally  the  term  for  jointures:  but  he  gives  no  powers  of 
jointuring  or  raising  portions;  which,  if  given,  would 
probably  hsive  been  in  the  same  terms  as  the  leasing 
power;  which  was  to  be  exercised  by  the  tenants  for 
life  only  when  in  actual  possession,  and  for  terms  not 
exceeding  31  years;  and  the  proposition  contended  is, 
that  Bysshe  and  Timothy  Shelley y  having  the  first  es- 
tates 
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tales  of  freeholdj  if  not  immediate,*  fortheii:  liyes  re- 
spectively,  are  not  to  take  the  rents  and.  profits  until 
the  expiration  of  99  years  after  the  testator's  death ;  and 
are  then  to  come  into  possession  of  estates  of  freehold, 
having  annexed  to  them  powers  of  leasing  for  31  years, 
being  then  in  actual  possession.  The  scheme  of  the 
testator  therefore  upon  that  hypothesis  is,  that  they  are 
to  have  the  enjoyment,  with  the  faculty  of  executing 
certain  powers,  at  the  end  of  99  years.  There  is  also 
ihe  passage  as  to  the  plate ;  though  I  rather  think,  that 
is  annexed  to  another  estate* 


181&. 


SiBNBT 
v. 

Shsllbt* 


The  questions  are,  upon  the  whole,  what  was  the  in- 
tention; and  whether  it  is  sufliciently  expressed.  If  it  is 
^  clear  upon  the  whole  Will,  that  nothing  is  given  until 
after  99  years,  this  Court  has  not  the  power  to  accele- 
rate the  enjoyment :  but,  if  he  creates  a  term  for  99  years 
upon  trusts'  to  be  afterwards  declared,  and  at  the  ex- 
piration or  sooner  determination  of  that  term  devises 
estates  in  such  a  manner,  that  the  actual  enjoyment  by 
those  devisees  appears  clearly  intended,  the  termors 
having  nothing  for  their  own  use,  and  he  does  not 
declare  any  trust,  the  question  then  is,  whether  the 
result  is  not  exactly  the  same  as  if  some  trust  had  been 
declared,  which  it  became  unnecessary  to  satisfy,  or 
which  was  satisfied  after  his  death.  The  strong  incli- 
nation of  my  mind  is,  that  the  Judgment  ought  to  be 
the  same  in  both  cases:  but  the  deference,  due  to  an 
opinicMD,  attributed  to  Lord  Hardwieke,  induces  me  to 
seek  for  some  explanation  of  it.  I  shaU  therefore  post- 
pone  hearing  Sir  Arthur  Piggott*B  reply,  until  I  can  as- 
eertiun,  whether  any  thing  is  to  be  found,  that  has  re- 
ference to  that  dictum^ 


[•860] 


The  Lord  Chancellor. 
I  cannot  find  iamong  Lord  Hardwicke*a  Notes  any  ac-     April  22d» 
Vol.  XIX.  Y  count 
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[  ♦sei  ] 


ootiiit  (it  that  ciBe:.bat  Mr.  Edeny  who  has  latANorik^ 
lM^$flM*a  papenii  has  sent  me  this  note  of  it : 

'*As  to  tho  torn 43f  fl9 years,  that  is  expressed  to.W 
"  to  sHch'  uses  and  trusts  as  are  after  declared }  aad 
^  there  are  none  declared;  and  the  question  is,  who.ii 
'^  fb  have  this  interest  undisposed  of.  This  in  the  ease 
*'  of  a  Tdluntaty  disposition  would  result  to  the  heir  ai 
"  law  of  the  donor,  but  here  the  settlement  being  made 
^  for  a  Taluable  oonsideration  and  by  way  of  contraeli 
"  *  the  intention  of  the  party  is  to  be  considered ;  whidi 
'*'  was  plainly  to  settle  this  estate  for  the  benefit  of  the 
^'  issue  of  the  marriage ;  and  as  to  this  the  assignees  are 
^  in  no  better  conditkm  than  the  bankrupt,  if  he  had 
^  been  Plaii^ifi;  to  have  the  benefit  of  this  term.  Thk 
''  Court  would  not  have  decreed  it  to  him ;  for  that  wooU 
**  have  been  to  defeat  the  settlement ;  and  been  cooatraij 
''to  the  words  of  it:  bat  it  must  attend  the  inheriSuioe 
^  aoeording  to  the  subsequent  limitations.** 


The  only  difference  between  this  note  and  the  Report 
in  Aikynt  is,  that  the  passage  in  Atkyns  speaks  of  vo> 
hintary  SettJements  and  Wills ;  and  the  MS.  note  <^  a 
vohmtary  disposition;  where  the  benefit  results  to  tb? 
heir  of  the  donor; 


<  . 


Sir  Arthur  PiggoUf  in  Reply. 
That  note  does  not  difier  substantially  from  the  Report 
of  Atkynt.  In  Ikmdson  v.  ^'oley  the  intention  was  cdear 
against  a  resulting  trust  for  the  heir  (torn  the  expicss 
declaration,  that  the  terms  should  attend  the  inheritaiiQa. 
Wherever  the  words  ''and  in  the  mean  time  subject 
"  thereto/'  which  are  very  usual,  are  added,  it  is  con- 
sidered as  a  charge  and  incumbrance ;  and  if  in  the  case 
of  debts  and  portions  the  devisee  of  the  estate,  so  sub- 
ject, pays  them,  as  they  become  due,  the  Court  will  not 

dispossess 
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dispoisesa  luiti ;  as  lie  hiu  dischafged  iriiat  wai  impofied 
upon  him.  Those  words  not  occurring  here,  the  estate 
conunences  only  from  the  end  or  sooner  determination 
of  ibe  term;  and,  if  the  legal  estate  had  not  been  given, 
die  devise  would  have  failed  altogether,  as  an  estate  Of 
freehold  to  -commence  at  the  end  of  99  years.  Ho# 
*  this  has  happened,  whether  by  omission  or  design,  is 
qmlEiatmaL  The  heir  takes  by  the  law,  dasting  on  him 
tibat,  which  is  not  given  away. 


181G. 


81DNBT 
ShbllbV. 


[  •362] 


The  Lord  CBAiicteLtx)iu 
This  is  a  very  important  question  to  be  decided  upon 
•  M6tioni  but,  if  the  grounds  df  the  judgment  I  am 
about  to  litate  should  not  prove  satisfactory,  as  the  cause 
wSH  be  aet  down,  an  opportunity  of  reconsidering  it  will 
be  afforded. 


The  question  is^  whether  the  beniaficial  interest  in  a 
term  df  99  years,  created  by  aWill,  belongs  to  the  heir 
at  lair  of  the  testator,  or  must  be  conadeitfd  as  attend- 
ing the  Inheritance  for  allj  who  are  to  take  imder  th^ 
devite  of  the  inheritance  the  respeotiw  estates,  given 
by  thisWilL  The  testator  introduces  it  by  observing, 
that  the  Field  estate,  which  I  take  to  be  die  great  family 
estate,  is  not  subject  to  aiqr  dispositicm  by  him;  but 
that  he  had  purchased  other  estates,  of  wliidi  he  makes 
the  disposition,  that  raises  this  question.  *  The  etSeCt  is; 
that  he  has  created  a  legal  estate  in  trustees  for  a  term 
of  99  years,  upon  trusts  io  be  declared ;  none  of  which 
an  declared  4  and  the  question  is,  whether  during  that 
tenfa  the  beneficial  interest  goes  to  the  heirs.  If  that 
is  so,  the  effect  of  this  Will  aild  a  supposed  intestacy  as 
to  part  of  the  estate,  notwithstanding  the  Will,  would  be 
ilus;  that  Bysshe  Shelley  is,  as  heir  at  law,  and  by  way 
of  resulting  trust,  to  take  the  beneficial  interest  in  the 
estate  for  99  years :  during  that  term,  by  virtue  of  his 
equitable  estate,   but  not  byhb  power,    he  would  be 

Y  2  enabled 
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enabled  to  lease  for  81  years ;  and,  as  to  the  enjoy* 
menty  by  the  effect  of  this  trust,  he  and  his  son  Timothf 
would  at  the  end  of  99  years  become  successive  te- 
^  nants  for  life,  and  both  of  them  would  respectively 
then  have  the  power  of  making  leases  for  81  years  out 
of  their  life  estates. 


'  I  pass  over  the  passage  as  to  the  plate,  as  not  beariag 
very  strong  upon  the  intention.  The  question*  then  i^ 
whether  by  the  rules  of  law  and  legal  construction  the 
intention  must  be  taken  to  be,  that  the  beneficial  interest 
should  not  be  devised  during  the  term  of  99  years ;  that 
term  appearing  upon  the  face  of  the  Will  to  have  been 
created  for  the  purpose  of  answering  trusts,  to  be 
afterwards  sjpecified;  which  trusts  are  not  afterwards 
specified  or  created. 


I  have  had  occasion  very  fully  to  consider  this  subject 
m  a  late  case  before  the  House  of  Lords,  Sydenham  v. 
Treeothic;  where  a  term  of  60  years  was  raised  for  a 
purpose  expressed,  which  could  not  be  carried  into  exe- 
cution ;  and  the  question  was/  whether  it  was  void,  or 
the  heir  should  take  the  interest,  so  given  for  particular 
purposes.      Upon  that  occasion  I  looked   through   all 
the  cases.    That,  cited  from  Vernon  (  70),  and  the  others. 
Distinction  ex-  rest  upon  a  distinction  extremely  nice,  perhaps  not  easy 
tremely  nice,    of  application ;   that,  if  the  estate  is  given  to  the  de- 
perhaps  not      yigees  in  such  a  way,  that  a  charge  is  to  be  created  by 
easy  of  appli-  ^  ^^^  ^f  another  person,    raising  a  question  between 

caUon.between  , i_  .  j  ai.     j    ••  ^i.     i_  •    i.  ■   i  • 

.  that  person  and  the  devisees,  the  heu*  has  no  daim: 

a  charge  on  a  *^ 

devised  estate,  " 

to  be  created  C^^)  ^^^^^  ^-  tf^^dham,  2  Fern.  13a. 

by  the  act  of 

another,  and  a  charge  created  by  the  devisor;  to  the  extent  of  that 

charge  the  intention  appearing  on  the  face  of  the  Will  not  to  give 

to  the  devisee :  in  the  former  case  the  heir  has  no  claim :  in  the 

latter,  the  particular  object  failing,  he  takes  to  the  extent  of  the 

charge. 
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bat  if  the  devisor  has,  as  ia  EmUyn  y.  Freefnan{Tl) 
aad  other  cases,  himself  created  the  charge,  and  to  the 
extent  of  that  charge  the  intention  appears  on  the  face  of 
the  Will  not  to  give  the  estate  to  the  devisees,  it  will  to 
the  extent  of  that  charge,  the  particular  object  £uling, 
go  to  the  heir :  but  the  question,  if  it  arises  upon  a 
Will,  is  always  a  question  of  intention. 

The  case  of  Davidson  v.  Foley  (72)  has  not  a  strong 
application  to  this,  except  for  the  general  doctrine* 
There  the  words  were,  not  only  **  from  the  expiri&tion 
'*  or  other  sooner  determination  of  the  term,"  as  here, 
but  also,  and  "  subject  thereto;"  and  the  question  really 
is,  whether  upon  the  intention  and  tiie  rules  of  law  this 
testator  has  devised  exactly  as  if  he  had  used  those 
words,  ''subject  thereto,  and  to  the  trusts  thereof  in 
''  the  mean  time." 


1816. 


SI0NBT 
v. 

Shell^t. 


The  trusts  of  the  terms  of  99  years  and  101  years 
are  accurately  stated  in  the  Report  of  that  case;  whicb 
I  argued ;  and  the  declaration  as  to  their  attending  the 
inheritance  was,  that  after  the  decease  of  the  survivor 
of  both  sons,  Lord  Foley  and  Edward  Foley,  and  pay- 
ment of  all  the  debts,  the  said  terms  should  wait  upon 
and  attend  the  inheritance  of  the  said  manors,  &c.  but 
all  the  debts  being  paid  long  before  the  death  of  either 
Lord  Foley  or  Edward  Foley,  and  long  before  the  ex- 
piration of  the  terms,  the  question  was,  what  was 
then  to  become  of  the  rents  and  profits,  accruing  in  the 
interval  before  their  deaths,  and  before  this  declaration, 
confined  to  the  death  of  the  survivor,  could  attach  upon 
them.  I  argued,  that,  if  they  did  not  belong  to  the  de- 
visees for  life  respectively  under  the  doctrine,  that,'  the 
*  trusts  being  satisfied,  they  belonged  in  equity  to  the 
persons  entitled  to  the  estate,  the  consequence  was,  that 

they 


{  ♦365] 


(71)  Pre.  Ck.  641. 


(72)  2  Bro.  C.  C.  208. 
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they  belonged  to  Lord  Foley,  who  wm  the  belr»  It 
was  on  the  other  hand  contended,  that,  the  debts  htimg 
all  paid,  the  allowanoe  from  year  to  year  made,  and  tb^ 
trusts  satisfied,  the  meaning  of  the  declaration  for  9^ 
.tending  the  inheritance  after  the  death  of  the  survivor 
was  only,  that,  the  testator  conceived,  the  trosteea 
were  not  compellable  to  do.  any.  thing  with  the  aurploa 
rents  during  the  lives  of  hord  Foley  and  Edward  Foley: 
but  it  was  held,  that  the  rents  belonged  to  Lord  Jbfejr 
nnd  Edward  Foley ;  as  the  terms  were  to  attend  the  in- 
heritance. There,  however,  certainly  were  the  words 
••'subject  thereto.** 


'  The  case  in  Vernon  clearly  admits  the  distinctioti  in 
Sydenham  v.  Trecothic.  The  case  in  Aiiyns  is  mate- 
rial, and,  behig  under  the  painfiil  necessity  of  stating  an 
opinion,  contradicting  the  passage  in  Atkyns  (78),  I  most 
observe,  that  it  is  most  important,  that  dicta,  not  ne- 
cessary to  the  decision,  should  be  reported  with  the 
strictest  accuracy  possible^  Lord  Hardwicke^  j^^ 
ment  was,  that,  the  settlement  being  for  valuaUe  eott- 
sideration,  the  intention  of  the  parties  must  be  looked  to; 
and,  no  trust  being  dedared,  the  term,  though  well  raised 
-at  law,  must  in  equity  be  understood  to  be  attendant  on 
the  inheritance :  as  otherwise  the  estate  tail,  though  die 
purpose  was  to  provide  for  the  sons  of  the  marriage, 
would  not  be  worth  half-a-crown. 


flf 


[  ♦see  ] 

Distinction 


The  expression  in  the  MS.  Note  I  have  read,  ^  Tfaii 
in  the  case  of  a  voluntary  disposition  would  reeuh  lo 
^*  the  heir  at  law  of  the  donor,"  may  include  a  WiD :  but 
♦  whether  it  did  is  not  so  clear  from  these  terms  as  in 
Atkyns.  I  agree,  a  voluntary  settlement  must  be  taken 
between  a  vo-  m  i  finj  jj.  jf  it  -^  ^y  deed,  I  must  give  it  the  I«al 
luntory  deed,  ^^^, 

which  must  (73)  i^/jt.  191. 

have  its  legal    ' 

effect,  and  a  marriage  settlement,  or  Will ;   id  which  upon  the  con- 
tract and  elsar  iotention  the  legal  effeet  is  controlled. 
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eflfect;  and  cannot  consider  the  intention  in  the  smue 
ywf  M  I  eould  upon  %  Will:  but  upon  &  marriage  Jiet« 
Uement  this  Court  is  to  took  at  die  contract,  and  upon 
the  intention  of  the  parties  to  control  the  legal  efiject, 
and  give  the  beneficial  interest  ap  that  tbe.iptention  of 
the  parties  maybe  satisfied!  and  the  question  here  is^ 
whether  there  is  any  thing  to  prevent  the  intention  of  the 
testator,  if  clearly  to  be.  collected  from  the  whole  Will, 
from  having  effect  upon  precisely  the  same  principle. 
If,  a  term  for  99  years  being  created,  the  intention  ap- 
peared clear  upon  the  Will,  that  those,  who  were  to 
teke  after  that'  term,  should  not  take  in  any  mode  milil 
afte^  the  expiration  of  that  term,  the  Court  nmst  act 
vpoii  that  intentioni  but^  if  upon  Ae  whole  co^itenla  oi 
4ie  Will  and  firom  the  nature  of  tibe  dsspositbna  it  j^p^ 
pears,  that  the  test||or  intended  to  give  estates,  of  Inbe* 
rifcmoe,  subject  to  the  term  upon  trusts  to  be.satisfied# 
and,  if  th»e  are  none,  subject  to  snehenjojrment  as  this 
Court  will  give,  where  the  trusts  are  satisfied,  there  is  no 
nde,  that  prevents  the  Court  ftom  sajwgt  this  was  ihe 
mtention ;  that  the  term  was  created  ibr  certain  purposes 
after  expressed,  if  any  should  be  expressed;  and,  if 
none  should  be  expressed,  with  no  view,  which  is  to 
defeat  the  subsequent  estates. 


1S16. 


SlDNBT 
SaXLLST. 


The  question,  therefore,  is,  whether  this  Will  must  not 
be  read,  as  it  would  be,  if  the  words  '*  subject  thereto  ^ 
were  in  it;  and  as  it  must  necessarily,  if  the  farther 
words,  **  and  to  the  trusts  thereof,**  were  in  it ;  shewing, 
that  the  tenants  for  life  and  in  remainder  should  eqjoy,' 
if  the  testator  did  not  by  some  trust  express  some  pur- 
poses, to  which  the  enjoyment  was  to  be  subject.  My 
*  mind  is  satisfied,  that  such  was  the  intention;  and 
therefore  this  claim  of  the  personal  representative  of 
Btf9$he  SheUey  cannot  be  supported. 


[  ♦367] 


In 
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Sidney 

v. 
Shbllet. 


'  In  pursuance  of  this  judgment  a  Decree  was  taken, 
dedaringf  that  the  term  of  99  jrears  ought  not  to  be 
considered  part  of  the  personal  estate  of  Bysske  Shelley  ^ 
but  ought  to  attend  the  inheritance ;  and  be  assigned  to 
a  trusteci  to  be  named  by  Sir  Timothy  Shelley i  tenant 
for  lifcj  and  Percy  Bysshe  Shelley ^  tenant  in  tail. 


•f 


1816. 
April  29th. 
Subpoena, 
senred  on  Smir 
day^  irregolar. 
Attachment 
and  Injunction 
therefore  set 
aside,  before 
Appearance, 
on  entering 
Appearance 
with  the  Re- 
gister. 


[S68] 


MACKRETH  r.  NICHOLSON  (74). 

npHE  Defendant,  having  obtained  a  Tcrdict  in  an 
action  upon  a  bond,  was  on  Sunday^  the  15th  of 
Jamutryf  served  with  a  subpoena  to  appear  in  the  Court 
of  Chancery  upcm  the  £3d.  On  the  ^th  his  agent  was 
served  with  a  writ  of  Injunction,  grounded  on  an  affi- 
davit of  service  of  the  subpoena,  stating  it  to  have  been 
on  the  15th  of  January. 


'  The  DefSsndan^  not  having  appeared,  and  an 
ment  also  having  issued,  moved,  that  the  writs  of  attach* 
ment  and  Injunction  may  be  discharged  with  costs  for 
irregularity. 

■» 
Mr.  Leach,  in  support  of  the  Motion. 

■  %    * 

Sir  Samuel  RamiUyt  for  the  Plaintiff,  objected,  that 
the  Defendant,  not  having  appeared,  could  not  be  heard 
to  complun  of  the  irregularity. 

The  Lord  Chancellor  held  the  service  on  Sunday 
1'^(  75  )i  but  that,  though  on  that  account  the  Defendant 

had 


(74)  Ex  Bektume  Mr. 
Beamei, 

(75)  Stot.  29  Ch.  II,  e.  7, 
t.  6.  Gi&.  Pr.  43.  Ear.  Ch. 
Pr.  by  Newland,  103.  M'lle- 


ham  V.  Smith,  8  Term  Rep. 
86.  Taylar7.PhiUip8,SEast, 
155.  See  Crowe  v.  HalUday, 
2  Ridgw.  P.  C.  288. 
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hid  not  appeared  to  the  Bill  in  the  Six  Clerks  Office,  1816. 

he  might  come  to  complain  of  the  irregularity;  on  the  •-  ^^^^^'h** 

authority  of  an  Anonymous  Case  before  Lord  Hard^  ^^ 

f0M»(e,  mentioned  by  the  Register  (76) ;  in  which  the  only  Nicholsov. 
diflbience  was>  that  the  Defendant  had  entered,  his  ap- 
pearance with  the  Register. 

The  Order  was  accordingly  made  on  entering  the  ap- 
pearance with  the  Register. 

(76)  Mr.  Walker. 


GOLDSMID  V.  GOLDSMID(77).  1815. 

May  6ilL 
j^ENJAMlN  GOLDSMID  by  his  WiU  in  1798gave  to    Portion  by 
his  brothers  George,  Asher,  and  Abraham,  Golckmid  Will  on  mar- 
the  sum  of  5000/.  upon  trust  to  mvest  the  same  in  S  per  ™g«  ^**  con- 
•  Cfeii/.  Annuities,  and  out  of  the  dividends  to  pay  160/.  [♦369]  *f°^^^ 

per  annum  to  Jesse  Goldsmid,   the  testator's  wife,  for  _    .  ^,  ~ 

^  '  ,      ecutors,  or  the 

the  maintenance  of  his  daughter  Marif  Ann  Goldsmid,  maJQr  ^^^  ^f 
until  she  should  attain  the  age  of  twenty-one  years,  or  them,  their  or 
be  married ;  and  that  the  residue  of  such  interest  should  his  executors, 
accumulate,  and  go  along  with  the  capital ;  and,  if  it  ^^' 
should  happen  that  his  said  daughter  Mary  Ann  should    One  of  two 
nutrty  under  the  age  of  twenty-one  years,  and  that  such  «^rrivors  con- 
marriage  should  be  with  the  previous  consent  of  his  ex-  *®"^fi»»  "*d 
ecntors  or  the  major  part  of  th«n,  or  the  survivors  or    ..  .     ^    T" 
Boryivor  of  them,  their  or  his  executors,  &c,  then  and  in  teS.inqifry 
such  case  he  directed,  and  thereby  gave  power  and  au-  directed   whe- 
thbrity,  that  the  capital  of  all  the  said  trust  monies,  and  ther  the  in- 
all  the  savings  and  accumulations  thereof  should  there-  tended  marri- 
irom  be  paid,  assigned,  and  transferred,  unto  and  for  the  ^S^  ^^s  snit- 
use  and  benefit  of  his  said  daughter  Mary  Ann  absolutely,  *^*®  •  *°^»  '^ 

or  as  she  should  think  fit  and  durect;  and  in  such  case  *®'  ^  proposal 

,     for  a  settle- 

_  ment  to  be 

(77)  G^.  225.  ^.^^ 
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[♦370] 


he  bequeatlied  the  said  capital  monies  and  9U  siieh 
tavS^gs,  &c.  as  aforesaid^  tiato  and  for-  the  sole  use  aad 
benefit  of  hi&  said  daughter :  but,  in  caae  Us  Md 
daughter  should  marry  before  the  age  of  twenty-one 
years  without  such  previous  consent,  as  aforesaid,  tiben 
he  directed  the  allowance  of  \SOl.  per.  aumnn  to  be 
continued  to  his  said  wife  in  the  same  manner  as  if  his 
said  daughter  had  attained  her  age  of  twenty-one  yei^rs 
without  being  married;  and  he  declared  his  Will,  that  in 
case  his  said  daughter  should  happen  to  marry  with- 
out such  previous  consent,  as  aforesaid,  whether  such 
marriage  should  be  before  or  after  hb  said  daughter 
should  have  attained  her  said  age  of  twenty-one  years, 
such  capital  monies  and  the  savings,  &c.  should  not  be 
paid  or  assigned  to  her  \  but  should  be  settled  |n  manner 
therein  mentioned  to  her  separate  use  for  life ;  with 
remainder  to  her  issue,  if  any ;  and,  in  de&ult  of  such 
issue,  to  and  among  the  relations  of  his  said  daughter 
^  ex  parte  paiemd,  and  as  she  should  by  Will  appoint; 
and,  in  default  of  such  appointment,  among  her  next  of 
lun  ex  parte  patemd. 


The  testator  also  bequeathed  the  like  sum  of  SOOOL  to 
his  said  brothers  for  the  use  and  benefit  of  bis  daughter 
Hester^  to  be  laid  out  in  the  3  per  Cents. ;  directing,  that 
the  Stock  to  be  purchased  should  remain  and  be  trana* 
ferred,  and  the  dividends  from  time  to  time  be  paid, 
iapplied,  and  disposed  of^  to  and  for  the  use  and  benefit 
of  his  said  daughter,  and  of  her  issue^  and,  in  defindt 
thereof,  to  and  for  the  benefit. of  such  of  his  rriatioiM^ 
subject  to  the  ^e  allowance  for  maintenance,  ftc,  and 
to  the  like  trusts,  and  events,  and  powers  of  dispositioii 
of  the  same  by  his  daughter,  and  to  all  and  every  such 
intents  and  purposes  whatsoever,  as  he  had  before  given 
a  legacy  of  5000/.  and  the  dividends  thereof  for  his 
daughter  Mary  Ann  and  her  issue  and  relations  ovei^  in 
the  manner  therein  before  expressed ;  and,  if  either  of 

his 
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]iVi  apid  daughters  should  first  many  without  such  pre* 
vious  consent,  and  afterwards  viarry  again  with  such 
previous  consent  the  whole  of  each  daughter's  kgacy 
ahould  be  transferred  absolutely  for  her  benefit*  notwith* 
standing  there  might  be  issue  of  the  said  marriage ;  and 
hie  bequeathed  V>  ^&ch  of  his  daughters*  whose  first  nuu> 
riage  should  take  place  with  such  previous  consent^  as 
aforesaid,  the  sum  of  1000/.  more,  to  be  paid  upon  her 
first  wedding  day,  after  the  solemni^atioD  of  her  ^narri- 
age,  to  defray  the  expence. 
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The  testator  appointed  his  vHfe  and  his  three  brothers 
i^ecutors  of  his  Will,  and  his  nephew  Abraham  Gold- 
snUdf  the  younger,  as  a  substituted  guardian  and  trustee 
for  his  wife,  or  such  one  of  his  brothers,  who  should  die^ 
before  the  trusts  should  be  fully  executed.  By  a  Codicil, 
^inNovmnber  1803,  the  t^tator  gave  to  the  said  .trus- 
tees the  siun  of  2500/.  for  each  of  his  said  daughters 
upon  the  same  trusts  and  conditions  as  the  legacies  in 
his  Will. 


[  *9ll  ] 


The  testator  died  soon  afterwards,  and  George  Gold^ 
smidf  Abraham  Golchmidf  and  Abraham  Goldsmidp 
junior,  also  died ;  leaving  Asher  Gold$mid  and  the  tes- 
tator's widow  surviving. 


The  BiU  was  filed  by  the  Plamtiff*s  daughter  Hester 
Goldsmid;  stating  her  desire  of  marrying  Mr.X).;  that 
her  mother  approves  the  match ;  and  has  given  her  con- 
sent; th^t  he  proposes  to  settle  her  fort^ne  with  50002., 
hU  property ;  and  that  applications  have  been  made  to 
Asher  Goldsmid  for  his  consent ;  and  praying,  that  he 
may  be  decreed  to  consent ;  or,  if  he  shall  widve,  refiise, 
or  disclaim  the  said  guardianship  and  trust,  in  respect 
of  the  PlaintiiST's  marriage,  then  that  the  consent  of  her 
mother  may  be  declared  a  sufficient  consent  within  the 
meaning  of  the  WiU  to  entitle  the  Plaintiff  absolutely 

to 
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to  the  portion  of  7500/.,  and  the  legacy  of  1000^ ;  or 
that  an  Inquiry  may  be  directed,  whether  the  marriage 
18  suitable ;  and,  if  the  Master's  Report  shall  be  in  fii- 
vour  of  it,  that  the  Plaintiff  may  be  declared  entitled  to 
the  like  proportion  of  the  said  portion,  &c.  as  j£Asker 
Goldgmid,  the  suryiving  trustee,  were  dead  premoily 
to  such  marriage. 


Asher  Goldsmid  by  his  answer,  setting  forth  two  let* 
ters  JErom  him  to  Mrs.  GoUsmid  and  Mr.  £>.,  declining 
any  *'  interference  on  the  present  occasion,"  assigning 
the  reason,  that  he  had  not  been  consulted  in  other 
family  arrangements,  stated,  that  he  had  not  inter- 
fered, and  did  not  intend  to  interfere,  as  to  the  said 
marriage. 


[872] 


Sir  Samuel  RonnUy  and  Mr.  Cooker  for  the  Plaintifr: 
Mr.  Trower^  for  the  Defendant. 


The  Lord  Chancellor  pronounced  a  Decree,  de- 
claring, that,  the  Defendant,  having  by  his  letters,  set 
forth  in  his  answer,  refused,  and  now  by  his  Counsel  re- 
fusing, to  assent  to,  or  dissent  from,  the  marriage  of  tbtt 
Plaintiff  with  t/.  JET.  Z>.,  and  also  refusing  to  execute  the 
confidence  placed  in  him  by  the  testator  as  to  the  said 
marriage,  it  was  referred  to  the  Master  to  inquire,  whe- 
ther the  said  marriage  is  a  proper  and  suitable  marriage 
for  the  Plaintiff;  and,  in  case  the  Master  should  find  it 
a  suitable  marriage,  directing  him  to  receive  proposals 
for  a  settlement  upon,  or  a  provision  for  the  Plaintiff  and 
the  issue  of  the  intended  marriage  ;  reserving  fiurther 
directions  (78). 


(78)  Clarke  v.  Parker,  ante,  1.    See  the  note,  Vol.  Ill,  M. 
Stackpoh  T.  BeaumoHL 


CASES  IN  CHANCERY. 


372 


NOBLE  V.  GARLAND  (79). 


,1815: 

Apnl  21th. 

May^h. 


nPHE  BiB  prayed  a  discovery,  and  that  Commissions    Commission 
miffht  issue   for  the    examination   of  witnesses  in  to«xammewi 


wit- 
nesses abroad 
before  An- 


might 

Mdlia  and  Sicily ;  and  an  Injunction  in  the*  mean  time,, 

restraining  the  Defendants  from  proceeding  in  an  action  ""'"'7  tbtTob- 

against  the  Plaintiff  ject  of  the 

salt  being 
The  Plaintiff  moved  for  a  Commission  ;   the  answer  merely  to  ob- 

not  having  come  in.  tain  evideoce 

for  an  Action* 

Sir  Samuel  Romilly,  Mr.  Bell,  and  Mr.  Wray,  in 
support  of  the  Motion. 
By  the  practice  of  this  Court  the  Plaintiff  has  a  right 
to  a  Commission,  if  the  Defendant  has  not  put  in  his 
answer  in  due  time;  and  that  practice  stands  upon 
sound  principle ;  as,  where  the  object  of  the  Bill  is  to 
support  an  action,  the  Plaintiff,  if  he  must  wait  for  t;he 
answer,  might  be  precluded  for  ever  from  obtaining  his 
evidence.  Two  instances  are  produced,  in  which  a  com- 
mission to  examine  witnesses  abroad  has  been  granted 
before  answer:  Foderingham  v.  Wiban,  and  Yates  v. 
JSarter  {80).    This  application  is  for  the  mere  purpose 

of 


[87S] 


(70)  Coop.  2M. 

(80)  Foderingham  v.  WiUon, 
in  Chancery,  March  6tb,  1812. 
An  InjonctioD  having  been 
obtsined  against  an  Action 
notil  Answer  or  farther 
Order,  the  Plaintiff  moved, 
that  the  Injanction  might  be 
extended  to  stay  Trial ;  and 
that  a  Commission  might  is- 
sue for  the   examination  of 


witnesses  at  Barbadoa  and 
Madeira:  upon  affidavit  of 
facts,  shewing,  that  the  cause 
of  action  arose  abroad ;  and 
that  he  is  advised  and  be- 
lieves, that  he  has  a  good  de- 
fence at  law ;  bat  cannot 
safely  proceed  to  trial  with- 
out  the  evidence  of  those 
witnesses. 
Mr.  Leach,  for  the  De- 
fendant, 
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of  enabling  the  party  to  examine  witnesses  to  estabEsh 
the  case  he  makes,  stating  what  he  means  to  examine  to. 

Mr.  Hart,  Mr.  Leachy  and  Mr.  Wingfield,  for  the 
Defendant. 
The  practice  of  the  Court  of  Exchequer  is  vUtform, 
that  the  Plaintiff,  if  he  wants  a  Commission  to  exanune 
witnesses,  must  wdt,  until  the  answer  comes  in ;  and,  if 
the  Defendant  will  not  put  in  his  answer,  tiiie  Fkiiitiff 
proceeds  upon  the  contempt.  There  is  no  settled  prac- 
tice in  this  Court.  In  Foderingham  y.  Wilson  the  Plain- 
tiff was  compelled  to  give  security  for  the  debt,  against 
which  he  was.  defending  himself  at  law.  That  term,  im- 
posed upon  him,  shews,  that  this  is  not  the  ordinary 
course;  which  is  farther  evident  from  the  liberty  given 
by  the  Order  to  the  Defendant  to  join,  and  to  take  out 

a  duplicate. 


[  •S?*  ] 


fendant,  opposed  the  Motion ; 
stating  on  affidavit  an  arbi- 
tration, onder  which  a  sum 
of  500/.  has  been  awarded  as 
dae  from  the  Plaintiff  to  the 
Defendant:  but  the  award 
was  signed  two  days  too  late. 
Tbe  Lord  Chancellor  or- 
dered, that  on  the  Plaintiff's 
paying  into  Court,  or  giving 
security  for,  tbe  sum  award- 
ed, tbe  Injunction  should  be 
extended  to  stay  Trial;  and 
the  Plaintiff  should  be  at  li- 
berty to  sue  out  a  Commission 
for  tbe  examination  of  wit* 
nesses  at  Barbadoe$  and  Ma* 
deira;  with  liberty  to  the 
Defendant  to  join  in  tbe 
Commission,  and  to  sue  out 
a  duplicate. 


Yates  V.  Barker,  in  Cktoh 
oery,  iHay  dOth,  1812.  An  In- 
junction being  obtained  for 
want  of  an  answer  on  the 
Plaintiff's  motion  and  affi- 
davit, it  was  ordered,  that  he 
might  be  at  liberty  to  sae 
out  a  Commission  for  the  ex- 
amination of  witnesses  resid- 
ing in  *  the  United  States  of 
America ;  and  that  the  Injanc- 
tion  should  be  extended  lo 
stay  Trial  until  after  the  re- 
turn of  the  Commission. 

It  appears  from  the  Lard 
Chancellor*^  judgment  in  JVo* 
hie  V.  Garland,  that  in  both 
of  those  cases  the  Bill  pray^ 
ed  equitable  relief. 
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«  dupUca^.  In  that  case  also  the  Bill  was  not,  as  iti 
Ibis  mstance,  merely  for  an  injunction  against  an  action 
at  lawj  but  for  equitable  relief;  and  ended  here;  and 
the  question  was,  whether  under  die  special  ciroum- 
atances  a  Commission  should  issue,  which  might  be  re- 
presented as  a  Commisdon  to  examine  de  bene  esse. 
The  answer,  which  the  Plaintiff  swears  he  means  to  use 
at  law,  may  admit  all  the  facts,  which  are  to  be  the 
subject  of  examination*  under  the  Commbsion;  which 
tiierefore  may  be  quite  unnecessary. 

Sir  Samuel  RomUy^  in  Reply. 
The  practice  of  the  Court  oi  Exchequer  is  upon  in- 
junction very  different  from  that  of  this  Court :  an  in- 
junction there  stajring  trial,  except  in  a  country  cause 
and  an  issuable  Term:  that  practice  obviating  the  in- 
convemence,  which  the  Injunction  of  this  Court,  stay- 
ing execution  only,  admits  (81  )•  The  Plamtiff 's  affidavit 
as  to  his  belief,  that  the  answer  will  produce  material 
evidence,  is  not  an  undertaking  to  use  it  at  law,  what- 
ever it  may  be.  The  Defendant  may  admit  every  fiict ; 
and  yet  couple  ^ose  admissions  witii  circumstances,  that 
will  prevent  the  Plaintiff  from  using  the  answer  at  law, 
as  evidence. 
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TTie  Lard  Chancellor. 
In  the  case,  where  security  was  given  for  the  debt, 
it  was  upon  a  Bill  praying  equitable  relief ;  and  there 
was  this  particular  circumstance,  that  the  subject  of 
dispute  had  been  under  arbitration  ;  and  an  award  had 
been  madf  against  the  Plaintiff  in  Equity  for  the  sum 
of  500/. ;  which  award  was  impeached  simply  upon  the 
ground,  that  it  was  signed  two  days  too  late.  Therefore 
security  was  with  great  propriety  required  for  a  debt, 

to 

(81)    Ante,    Nelthorpe    v.     Uck  v.  Pearson,  X,  450;  see 
Law,  Vol.  XIII,  323.     Gar-     the  note,  452. 
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1815.  to  the  existence  of  whidi  there  was  so  much^  evidence; 

j^T^f^  Mid  where  upon   a  BUI,    praying  equitable  relief,  the 

^^  Court  was  granting  a  Commission  before  answer*  .        ,  ^ 
Garlanjd.         , 

Practice  of  the  Some  perplexity  has  arisen, from  not  distinguishmg  the 
Court  of  Ex-  .case  of .  a  Bill,  n^^rely  to  aid,  or  defend,  an  action  by 
chequer  not  to  discovery,  and  by  the  exa^nination  of  witnesses  abroad. 
grant  a  Com-  rpj^^  cases  in.  the  Court  of  Exchequer  upon  policies  of 
[*376]  *  insurance,  which  occur  much  more  frequently  t^ere  thof 
amine  wit-  ^  *^^®  Court,  are  generally,  almost  universally,  upon  the 
nesses  abroad  ^^™^  ^^  *^®  record  cases  for  equitable  relief:  the  Bill 
until  after  An-  representing  the  policy  to  have  been  obtained  by  mis- 
swer ;  as  in  representation,  &c. ;  and  prayiqg,  that  it  may  be  declared 
the  cases  on  void,  and  may  be  delivered  up.  When  the  discovery 
policies  of  in-  ^^^  ^^^  examination  of  witnesses  abroad  have  been 
^Tf"*^* '  .         obtained,  instead  of  proceeding  to  hear  the  cause,  thej 

•«  S.1  have  c^ot  into  a  constant  habit,  that  the  Court  hearis  no 

cqmtable  re-     •  ®  ,      .  -        •• 

lief  \iz.  to  de-  ™^'®  ^*  ^^  except  by  a  motion  to  dissolve  the  injunction ; 

liver  up  for      ^^^  party  ha^g  the  means  of  satisfactorily  trying  the 

fraud,  &c.         question  at  law:   but  in  those  cases,  independently  of 

though  not  go-  the  distinction   between  the  injunctions  of   this  Court 

ing  beyond  the  gnd  of  the  Court  6{ Exchequer  (82),  that  practice,  not 

MoUon  to  dis.  ^  ^^^  ^^^  examination  until  after  answer,  must  hav^ 

soke  the  In-        .  .  •  ,  -^  1.1         i-  ^  •a 

.     ,  ansen;  as  m  such  a  case,    praying  equitable  relief,  it 

Action  will  try  ^  ^^  examination  after  the  equitable  cause  is  at  issue; 
the  question,      and  it  is  very  different,  where  the  mere  purpose  is  to 

Distinction  on  »^PP^'*  ^  *^^^^"- 
Injunction  be- 
tween the  I  take  it,  that  this  Plaintiff  states  a  case,  really  aiming 

Courts  of  at  justice,  not  delay;  and  makes  an  affidavit  accordingly 
Chancery  and  upon  his  application  for  a  Conmiission.  The  Defendant 
Excneqaer.       certainly  not  being  in  contempt,    having    yet  time  to 

answer,  the  Plaintiff  comes,  supposing  that  he  wants  an 
examination  of  witnesses  abroad,  as  well  as  a  discovery 
from  the  Defendant ;  as  there  may  be  many  cases,  in 

which 

(82)  See  the  note,  ante,  Vol.  X,  452. 
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%h!ch  a  party  may  be  able  by  the  oath  of  the  Defeadant,  1814^ 
to  establish  facts,  which  he  has.  no  other- means  of  prov-  joT^' 
ing ;  and,  on  the  other  hand,  may  be  able  to  prove  by  ^^ 

evidence  facts,  of  which  the  Defendant  may  be  honestly     Oarlandw 
Ijfnorant     Upon  an    appli(9ition  after  v  answer  for  the  Costs  of  disco- 
costs'  of  the  discovery  they  have  been  refosed  on  the  ^^^J  "ftwed ; 
ground,  that  a  Commission  had  gone  out;  and,  if  the  « Commission 
♦  Defendant  hAs  taken  the  benefit  of  it,  he  cannot  have  [•377]  ^^^^^ 
iHtheco.t»(83).  ont;«dSL 

fendant,  taking  the  benefit  of  it,  cannot  have  all  tbeeosls* 

With  regard  to  the  Injunction  in  the  Court  of  Ex-   Distinction  on 
chequer  there  is  this  difference.     Here  the  Bill,  if  filed.  Injunction  in 
before  the  action  commenced,  stops  everything:  if  after  Chancery  and 

action  commenced,  execution    only  is  stayed:  but  the  . 

-s   ,    .  quor;  bere 

PluntilT  at  Law  is  at  liberty  to  call  for  a  plea,  and  go  gigyjQ^  all  if 

on  to  trial  ( 84).    The  consequence  is,  that  the  Plaintiff,  before  Action* 

if  he  wants  assistance  here  to  aid  him  at  the  trial,  must  if  after.  Execn^ 

move  to  extend  the  injunction  to  stay  trial ;  and  succeeds  tion  only,  not 

in  that  application  by  pledging  himself  upon  his  oath,  '^"•1  without  a 

that  he  is  advised  and  believes,  that  the  discovery  from  ^^^^^  Motion 

the  answer  will  be  material  for  him  to  be  used  at  the         ^ ,    .     ^^ 

.   •       ,       1     ^'^  affidavit  of 
trial.    It  may  not  prove  so:  but  it  is  sufficient,  that  the  ^^ij^f  ^^^  ^j^ 

Plaintiff  believes  it.    The  Court  acts  upon  his  heUet;  j^j^^^^^mi^ 

and  the  Defendant   has    no  reason    to   complain ;  as,  material  on  the 

though  entitled  to  the  usual  time  for  answering,  he  may  TriaL 

always  by  putting  in  his  answer  shew,  that  the  belief  of 

the  Plaintiff  was  ill-founded.    So  upon  a  motion  for  a 

Commission    to    examine  witnesses    abroad,   where   no 

relief  is  prayed,  it  would  be  sin^lar,  if  the  Defendant 

may  insist,  that  the  Plaintiff  shall  not  have  it,  until  the 

answer  comes  in ;   as  it  is  always  in   the  Defendant's 

power  to  put  in«liis  answer ;  and,  if  he  requires  tiiiree 

months 

(83)  Beamei  oa  CatU,  30,  (84)  See  the  note,  Vol.  X> 

dt,  32.    NobU  V.    Garkmd,      459. 
lJKii^.344. 
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[  •STS  ] 


montlis  for  that,  !t  is  no  reason,  that  the  Plaintiflr  sHouId 
hot  have  the  Commission. 

I  cannot  account  for  these  two  Orders  of  mine  except^ 
in  this  way ;  that  I  must  have  supposed  the  practice  ta 
be  to  grant  the  Commission  before  answer,  where  thc^ 
Bill  was  merely  for  that  purpose :  those  cases  being 
much  stronger  than  this:  the  Bill  in  each  praying,  not 
merely  a  Commission  for  examination  of  witnesses,  but 
equitable  relief  being  prayed  upon  the  Record :  but  *  not- 
withstanding that,  and  that  the  application  was  opposed 
in  each  instance,  I  granted  it.  That  must  have  been 
upon  the  notion,  that,  if  the  object  had  been  merely  to 
obtain  evidence  to  aid  a  trial  at  Law,  the  course  of  the 
Court  would  have  authorised  it,  and  from  considering 
those  like  the  cases  in  the  Court  of  Exchequer,  where 
equitable  relief  is  prayed ;  but  is  never  finally  given : 
nor  would  it  have  been  given  in  those  two  cases :  the 
one  being  upon  an  Action  for  Freight,  the  other  upon 
Policies  of  Insurance ;  and  the  ground  therefore  pro- 
bably was,  that  in  the  result  they  would  be  treated  as  the 
case  of  a  party,  wanting  nothing  but  aid  for  an  action 
at  Law ;  in  substance  aiming  at  that  object  only ;  thoug|h 
in  form  seeking  equitable  relief.  If  those  Orders  cannot 
be  justified  in  that  way,  I  do  not  know  how  to  accoont 
for  them;  and,  as  it  is  necessary  to  ascertain  the  practioe 
upon  this,  I  will  have  it  inquired  into ;  avowing,  that  I 
am  in  an  error,  if  this  motion  cannot  be  granted  before 
answer.  The  Court  granting  the  Commission  may 
impose  terms  certainly. 


May  Ml.  The  Order  was  made  (85). 


(85)  Bee  farther  as  to  these 
Com  missions  Rougemont  v. 
The  Royal  Exchange  As- 
turance  Company^  snte.  Vol. 


VII,  304.  CampbeU  v.  Semh 
gal,  post,  652.  Ckemuumir. 
De  La  Comr,  iMgdd.  fM. 
Bmoden  v.  Badge,  2  SwoMtt 
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fjto,  and  Uie  notes.  Kengmg- 
ton  V.  White,  Attorney  General 
T.  Laragoity,  Laragoity  v« 
Attorney  General,  2  Pri,  166, 
172.  3  Pri.  164,  221.  Wake 
r.  Franklin,  1  Sim.  ^  Stu.  95. 
Banham  v.  Leigh,  5  Pri,  444. 
Woodhead  ▼.  ^oycf,  7  Pn. 
101.  Ebdenv.PHnce,  8  Pri. 
290 ;  where  the  Court  of  Ex- 
chequer, granting  the  Com- 


mission, imposed  the  terms' 
of  pajing  into  Court  a  very 
considerable  part  of  the  de- 
mand of  the  Plaint]  fir  at  Law : 
.otherwbe  in  Chancery,  Cock 
V.  Dpitovftii,  3  VeM^  if  Bea»  76. 
Jackson  V.  Strong,  13  PrU 
209,  and  the  references  ii| 
the  notCi  SxFet.  ^  Bea. 'je, 
2d  edit. 
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AGAR  p.    The  REGENTS  CANAL  COM- 

PANy(86). 

nPHE  Defendants  having  undertaken,  that  a  seques- 
tration should  go  against  the  Corporation,  and  a 
Serjeant  at  Arms  against  the  other  Defendant,  for  want 
of  answer,  and  the  answers  being  reported  insufficient^ 
the  Plaintiff  served  a  Subpcena  for  a  better  answer.  The 
Defendants  then  took  Exception^  to  ^e  Master*s  Re* 
port;  and  afterwards  the  Plaintiffs  also  excepted.  The 
Defeudants*  Exceptions  being  disallowed,  the  Plaintiff 
on  the  29th  of  April  moved  for  a  sequestration  and  a 
Serjeant  at  Arms. 

The  Lord  Chancellor  suggested  a  question,  whether 
the  Plaintiff,  taking  Exceptions,  instead  of  resting  upon 
\Ab  Subpcena,  had  not  waived  his  Subpcena;  and  must 
not  take  out  another. 

Mr.  Agar  and  Mr.  BeB,  for  the  Plaintiff,  contended, 

that  a  Subpoena  was  not  necessary ;  that  an  insufficient 

answer  was  no   answer;  and,  the   Defendants  being  in 

contempt, 
(86)  Coop.  221. 
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for  a  Serjeant 
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on  Exceptions 
to  the  Report 
of  an  insuffici- 
ent Answer 
disallowed, 
waived  by 
Plaintiff's 
taking  out  a 
S^^pcena  for  a 
better  Answer, 
and  excepting 
to  the  Report; 
enUtitng  De- 
fendant to 
eight  days  af- 
ter the  Excep* 
tions  are  dis- 
posed of. 
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1816^         contempt,   the  process  goes  -iimnediately ;  referring  idt 

!jp^         Gregor  v.  Lord  Arundel  ( 87 ),  Boehm  v.  De  Tastet  (  88^ 

«.  and  Cbft&on  v.  GroAain  (89). 

The 

CAJSrCoM-  The  Lord  Chancellor. 

PANT.  There  is  no  authority  ruling  this  case.    Where  a  De- 

fendant^  obtaining  time   to  answer,  undertakes,  that  a 
[  •380  ]      •Serjeant  at  Arms,  or  in  the  case  of  a  Corporation  a 
sequestration,  shall  go,  if  the  answer  should  be  insuf- 
ficient, you  may  act    upon    his    undertaking:  but  the 
question  is,  whether  the  Plaintiff  may  not  liberate  him 
from  that ;  and  whether  this  Plaintiff  has  not  done  so  by 
the  Subptena;  which,  if  not  necessary,  is  a  consent  by 
his  own  act  to  give  eight  days.     Then,  taking  Exceptions 
himself,  he  makes  it  impossible  to  act  on  that^Subpcntai 
as,  while  those  Exceptions  are  depending,  the  Defend* 
aiits  cannot  set  about  framing  their  answers ;  and,  should 
the  Exceptions  be  allowed,  the  Defendants,  who  hatie 
been  led  to  expect,  that  they  are  to  have  eight  days, 
cannot  be  put  in  the  same  situation,  as  if  a  Subpcsna  had 
not  been  taken  out.    It  would  be  hard  to  require  the 
Defendant  to  consider  the  Report,  as  far  as  it  is  in  his 
favour,  wrong;  or,  if  it  is  wrong,  to  answer  immediate)^ 
upon  the  error  of  the  Court    Upon  the  special  circunn 
stances  of  this  case,  therefore,  which  have  not  befine 
occurred,  and  should  be  noticed  in  the  Register's  minut^ 
the  Defendants  are  entitied  to  time. 


^JlfaySrt.  The  Motion  was  renewed,  and  the  Defendants  not 

appearing,  the  Order  was  made  for  a  sequestration  aiid 
a  Serjeant  at  Arms. 

(87)  Ante,  Vol.  VIII,  87.         (89)  1  Fei .  ^  £ea.  3SI. 

(88)  1  Ves.  ^  Bea.  324. 
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WALLIS  V.  GLYNN  (90).  1816. 

May  Stk. 
C IR  SAMUEL  ROMILL  Y,  for  the  Defendant,  moved     Serrice  of 

to  discbarge  an  attachment,  issued  against  him  for  Copj  of  an ' 

want  of  an  answer.     The    attachment   issued    on    the  Order  withoat 

14th   of  ^/>r»7;    on  which   day  the  PlaintiflTs   Clerk  in  P'^^d*^"*  ^« 

•Court  was  serVed  with  the  copy  of  an  Order  for  time  [•SSI]     ."", 

to  plead,  answer,  or  demur.  .       ^ 

^  _  act  good«  un- 

less that  pro- . 
Mr.  Leach,  for  the  Plaintifi^  insisted,  that  the  service  doction  ii 

was  irregular:  the  original  Order  not  having  been  pro-  waived. 

duced  and  shewn  to  the  Clerk  in  Court  at  the  time  the 

"copy  was  served. 


The  Lord  Chancellor. 
The  rieigular  practice  is,  that'  the  original  Order  should 
ibe  produced,  when  the  copy  is  served.     The  question  is 
different,  whether  conduct  may  in  a  particular  case  dis« 
penise  with  that;  and,  if  there  is  any  misunderstanding 
between  the  Clerks  in  Court  in  giving  and  receiving  the 
notice,  whether  the  client  is  to  suffer  by  it.    It  is  like    Right  to  ten- 
£he  case  of  a  tender:    if   the    party,    to  whom  it  is  der  waived  by 
to  be  made,  says,  "  you  need  not  make  a  tender  to  *^®  P****^  ^^"^ 
''  me,  as  I  will  not  accept  it,  **  it  is  to  be  considered  as 
ixmde. 


daratioD,  that 
he  will  not 
accept  it. 


(00)  Coop.  2^2. 
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Rolls. 
1815.  STOCKDALE  v.  BUSHBY(91). 

May  10/A. 
Legacy  "  to      rpHOMAS  STOCKDALE  by  his  WUI  gave  a  legacy 
"  niy  name-  j„  ^^  foDowing  terms : 

*'  %AtThomai, 

**  the  secood  »    •  i  «  i  i     *»t»  « 

'«   on    f  mr         *      8*^®  •'^^  bequeath  to  my  namesake  Thtmuu  Stocks 

4t  brother         '*  dale,  the  second  son  of  my  brother  John  SiocinUUe, 
**  John,'*  there  "  ^^^^  ^^^  above  his  equal  share  with  his  brothers^  h^e? 
being     r^oog-y  "  *  ^^'  mentioned  as  my  brotber^s  sons,   the  sum  of 
no  ton  •■        J  «  lOOO;.  when  he  shall  attain  the  age  of  twenty-one.  ** 
named  Tftomtft, 

fal^ur*i^h"       ^^^  ^'"'   ^^^^  ^^^"*  legacies  to  the  daughters  of 
1  his  brother  John,  gave  the  residue  to  the  sons  of  his 

William  -  as  an  ^^^^  brother  John,  to  be  equally  divided  among  them  at 

erroneoas  de-    their  respective  ages  of  twenty-one. 

scription,  not 

a  condition.  The  Bill  was  filed  by  William  Stockdale,  the  second 

son  of  the  testator's  brother  John,  who  bad  no  son  named 
Thomas,  against  the  executors :  claiming  the  le^a^  of 
JOOO/. 

The  Defendant  Bushby  by  his  Answer  admitted  the 
testator's  declaration  to  him  of  his  intention  to  leave 
to  the  second  son,  his  namesake,  1000/,  more  than  the 
rest  of  his  brother's  sons. 

Sir  Samuel  RomiUy  and  Mr.  Roupett,  for  the  Plaintiff, 
contended,  that  he  was  entitled  to  the  legacy,  notwith- 
standing the  mistake  of  his  name  :  one  description  being 
clear  and  sufficient,  and  no  other  person  capable  of 
raising  any  claim ;  referring  to  Campbell  v.  French  ( 92) ; 
contending  upon  the  fact,  stated  by  the  executors'  answer, 

as 

(01)  Coop.  220.  ParmmM  v.  Panons,  I,  %K ; 

(02)  Ante,  Vol.  Ill,  321.      see  the  note,  267. 
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as  evidence,  that  the  testator  believed  the  second  son 
to  be  bis  namesake. 

Mr.  Leach  and  Mr.  Clason,  for  the  Defendants. 
This  legacy  is  given  to  the  testator's 'brother's  second 
son,  being  the  testator's  namesake.  The  latter  branch 
pf  the  description  is  the  inducement  to  the  gift ;  for 
^ which  the  former  affords  no  rational  ground^  though 
a  preference  of  the  oklest  son  is  usuaL  A  legacy  to  n 
wooiaiiy  described  as  the  testator's  wife^  that  descrip- 
tion being  founded  in  mistakej  £uls  with  the  induce* 
4ientf 


m 


1815. 


Stockdalb 

r. 

BususY. 


[  •S83] 


The  Master  qf  the  Rolls. 
Is  thb  more  thigi  a  partof  the  description,  an  erroneous 
description  .of  the  legatee,  as  bis  namesake;  which  he 
was  not  ?  What  certainty  have  I,  that  the  testator,  had 
he  known,  that  the  name  of  the  second  son  was  not 
TAoma^f  would  not  have  given  him  this  legacy?  It  is 
possible :  but  is  there  a  coi^dition,  that  be  shall  answer 
that  description?  I.  must  raise  it  to  that^  in  order  to 
defeat  his  claim. 


The  Decree  was  made  according  io  the  Prayer* 


DAVIS  V.  MAY  (98). 


Rolls. 
1815. 
Mayl2tlL 
/^N  a  Motion  Io  vary  the  minutes  of  a  Decree  for    ADn^al  rests 

redemption  against  the  representatives  of  a  mort-  not  directed  in 

gagee  in  possession    the    question  was^   whether    the  ^^  accoant, 

account  *«""*  *  "®'*- 
(93)  Coop.  S88.  g^^  *n  pos- 

session,  from 
the  time,  when  the  arrear  of  interest  was  discharged  by  ths  rents : 
such  direction  being,  not  of  course,  bat  andsr  special  ciroamstances 
icmlyy  and  ne?er  foi  a  broken  period* 
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-'fBIfi.         account  ought  to  be  directed'  with  annual  rests  (M)  from 

.Jr^  the  year  1809;  at  which  time  the  arrear  of  intereetwas 

^.  discharged  by  the  rents;  which  had  been  leceived  by 

-'Vat;        the^  mortgagee  since  1799 ;  and  considerably  exceeded 

the  interest  of  the  mortgage. 

Mr.  Leach  and  Mr.  Lovaif  for  the  Phunliffs^  tiie  re- 
presentatives of  the  nort^agor^  cited  as  authorities  fer 
directing  the  account  against  a  mortgagee  in  possestton 
with  rests  Bobituon  Vh  Cmrnmng {95)f  and*  G&uld  \. 
'  Tancred  (  96  )$  and  from  the  Register'a  Book,  Eorsule^^. 
Boyers  (  97  ),  and  Eingsian  ▼•  Roper  ( 98  ) ;  estaUishim, 
that  this  direction  may  be  given  upon  dreumstanoes ; 
and  in  this  instance  the  mortgagee,  having  been  long 
in  receipt  of  the  rents,-  ccHisiderably  exceeding  the 
interest,  was  bound  to  apply  them  in  reducing  the 
principalr 

Sir  Samuel  ^Romiliy  and  Mr.  Bett^  for  the  De- 
fendants. 
Out  of  ten  Decrees,  produced  by  the  Register  (^)» 
against  mortgagees  in  possession,  the  account  is  directed 
in  two  only  with  rests ;  and  without  them  in  the  other 
eight :  viz.  Baker  v.  Rose  ( 100 ),  Maddock  ▼.  Mad' 
dock  (  1  )|  Morgan  v.  Lewe9{  2  ),  Hansard  v.  Hardy  (S)^ 
EUiha  V.  Elisha  ( 4  ),  HaU  v.  CaUedge  ( 5  ),  BewusU  v. 

KneebonCp 

(94)  As  to  the  manner  of  (96)  2  Atk.  633* 
executing  a  Decree  for   an  (97)  10th  June,  1811, 
Aoooont  with  Rests^  tee  Aa*  (96)  3d  Bee.  181U  ^ 
phael  V.  Boehm,  ante.  Vol.  (99)  Mr.CV^t. 

XI,    92.      Xllf.  407,  6p0»  (10Q)2dJ«fy,  1811^ 

fn4  as:  to  the  general  rule  (I)  4th  Ja/^,  1811. 

against    compound    interest,  (S)  d9th  Nov.  1811. 

Waring  v.    Cunliffe^  I,   99,  (3)  3d  Feb.  1811. 

and  the  note.  (4)  14th  Fe6.  1812. 

(95)  2  Atk.  40^,  ^5)  2Ist  April,  18i2, 


CASES  IN  CHANCERY. 

Kneebmie{6),   DigHon^.' Earl  of  Mae^ksfieU  (7). 
•  According  to  the  opmionof  the  Register  also  the  usual 

course  is  to  direct  the  account  without  jrests. 

'  *        •  •  .  '  •■  '     .  '  ' 

The  Master  of  the  Rolls.  * 

The  direction  to  take  the  account  with  rests  is  not  of 
eouvse(8).  Frdm  precedents*  of  De«pees)  that  I  have 
eeesi  I  eollecti-  that  the  usual  course  is.  not  to  gWe  that 
^direction.  There  is  no  instance  of  a  Decree  in  llie  tona 
BOW  prayedi  with  rests-  from  a  particular  period  of  the 
account;  when  the  arrear  of  interest  was  discharged. 
There  are  only  two  forms  of  Decrees^  either  with  or  with- 
cut  rests.  Here  the  special  circumstances  are  against 
such,  a  direction;  which,  it  is  admitted,  would  be  im- 
proper from.  the.  beginiung  of  the  account,  while  there 
was  an  sOrrear  of  interest.  • 


The  Account  was  a^ccordingly  directed  without  Rests.^ 


(6)  27th  Apnl,  1812. 

(7)  27lh  AprU,  1812. 

(9)  The     Master    cannot 


make  Rests,  unless  directed 
by  tbe  Decree:  Webber  r. 
Hmt,  1  Mait.  13. 


.'♦ 


[385] 


STOKOE  V.  ROBSON. 

riiHE  Master's  Report  under  a  Decree  upon  a  Bill  of 
■         Foredosure  by  the  widow  and  devisee  of  a  mort- 
gagee against  a  purchaser  from  the  mortgagor  (9),  stated^ 
that  the  mortgage  deed  was  not  to  be  found. 

'    Sir  Samuel  RomiUy  and  Mr.  Bett,  for  the  Plaintiff 
observed,  that  the  only  objection  was  the  possibility,  that 
th^  Plaintiff's  husband  might  have  assigned  the  mort- 
gage ; 
(9)  9Ves.^gea,i}, 


Rolls. 

1815. 
May  10M,l2f A. 
Under  a  Bill 
of  Foreclosore 
by  devisee  of  a 
mortgagee,  the 
mortgsge  deed 
being  lost,  a 
re-conveyanoe 
directed  with 
an  indemnity 
and  costs 
against  Plain^ 


9t» 


CASfIS  IN  CHANCERY. 


18l». 


STOKOfi 
BOBSON. 
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gage ;  and  that,  although  there  was  not  a  distinct  a4* 
mission  in  the  answer,  that  the  mortgage  was  in  fee,  it, 
admitted  the  devise  to  the  Plaintiff;,  and  there  was  np 
•doubt,  that  it  was  a  mortgage  in  fee;  which  is  now 
vested  in  the  Plaintiff. 


Mr.  Leaei  and  Mr«  Wingfield,  for  the  Defendants 
There  is  no  secortljr^  tbat  the  husband  never  mad^ 
«n  assignment  (  as  to  which  the  Plaintiff  states  her  ber 
liefl  That  is  not  the  only  difficulty^  The  mortgagor  i^ 
jendtled  to  have  hia  estate  restored  tq  him  i  for  which  the 
Court  must  in  some  way  jMrovide.  Though  the  deed 
may  be  lost,  the  party,  in  whom  the  estate  is,  can  ooa. 
vey.  An  inquiry,  therefore,  is  necessary  to  ascertain,  in 
whom  the.  estate  is  vested.  It  is  not  probable,  that  there 
is  an  outstanding  title :  but  the  mortgagor  ought  not  to 
be  compelled  to  pay  the  money,  unless  he  gets  his  estate 
back  (10).  He  is  also  entitled  to  an  indemnity ;  as  it  b 
not  clear,  that  the  mortgage  may  not  have  been  assigned; 
and,  however  small  the  risk,  the  mortgagor  is  not  to 
incur  it. 

The  Master  q/*  the  Rolls  said,  there  ought  to  b^  a 
reconveyance  certainly ;  and  the  Plaintiff  ought  to  pay 
the  costs :  the  suit  being  occasioned  by  the  loss  of  the 
deed :  as  to  an  indemnity,  the  risk  was  very  slight : 
but  in  such  a  case  some  security  is  taken  in  point  of 
form. 

It  was  then  arranged,  that  the  form  of  the  security 
should  be  settled  by  agreement  (11 ). 


(10)  Sehook  v.  Sali,  1  Sck.      rop,  6  lUad.  39.    The  bond 
4  Lef,  170.  of  indemnity  given    in  this 

(11)  Shelmardme  v.  J7ar^      case  is  there  set  forth. 
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Rolls. 
1814. 

WALKER  f>.  SHORE.  is^s. 

May  I2ik. 
JP^ELIX  VA  UGH  AN f  being  seised  to  him  and  his    Devise  of  co- 
heirs, according  to  the  custom  of  the  manor  of  pybold  estate 
TattefAam,  of  one  undivided  fourth  part  of  copyhold  by  the  descrip. 

premises  in  ToUenkam-ccuri  Road,  which  had  been  let  ,  ^f  .  ^   ^^P^" 

^  bold  ground 

on  a  lease  for  111  years,  at  the  reht  of  1S8/*  and  which        . 

lease  would  expire  kkSepiembeTf  1828,  and  haying  sut^ 

t«ftdered  to  the  use  of  his  Will,  made  his  WUl,  dieted     ^•^*"  '**  . 

the  26th  May,   1798,  containing  the  foUowing  dispo-  ^^^  ^  *®"  ^ 

•*^«-  and  at  snob 

time  as  the 
'*  I  leave  all  that  my  copyhold  ground  rent  in  Tai^  trustees  shall 

**  tenkam-^^urt  Road  to  ny  executors  upon  trust  that  think  proper. 
*'  they  shall  at  such  time  and  in  such  manner  as  they  '^^  period  of 
"  shall  think  proper,  ( their  receipt  to  be   a  sufficient  co«»^«"ioii,  as 
^'  discharge    to    any  purchaser  or  purchasers  thereof,)       •  1   1  r    yr 
"  make  sale  thereof,  and  place  the  money  arising  from  ^^j  .^  remain* 
^^  such  sale   upon  such  securities   as  they  shall    think  j^r,  depends, 
**  proper,  and  to  pay  and  apply  the  dividends  and  pro^  not  upon  an 
**  duce  thereof   to  the   sole  add  separate  use  of  Jane  arbitrary  dis* 
"  Walker,    (wife  of  Tkomas  Walker,  of  Manchester),  cretion,  nor 

'•for  and  during  her  natural  Kfe,  independent  of  her  «^«n  »  »oand 

,    , .      ,  -  discreUon  m 

"  present  or  any  future  hust>and,  his  debts  or  engage^       ,  .    . 

*•  ments,  and  after  her  decease,  to  divide  the  principal  ^p^^  ^^m^ 

'•  money  arising  from  such  sale  amongst  the  children  of  fixed  rale, 

''  the  said   Thomas    and  Richard    Walker,    share  and  ascertaining  a 

^«  share  alike."  give*  period, 

as  upon  a  trust 

»,,,,,  ,  to  sell  with  all 

Another  clause  was  thus  expressed : 

-Q-j  -  conve- 

"  I  also  leave  to  my  executors  all  that  SO0O/»  capital  [  ^88  'j  ^.^^^ 
'•  Bank  Stock,  reverting  to  me  on  the  deadi  of  Mrs.  Marif  speed ;  con- 
^'  Baker,  upon  trust  to  mak^   sale  thereof,  in  case  the  trolled  in  this 
**  same  shall  be  in  my  name  at  my  decease,  and  if  not,  instance  by 
"  as    soon  as  the    said  Mary  Baker  shall  die,  at  the  ^n»«n^ 

**  discretion 


wW3 


1815. 


Walker 
Shobb. 
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*'  discretion  of  my  executors,  and  to  apply  the  moMy 
**  arising  from  the  sale  thereof,  or  the  said  stock  itself, 
''  amongst  the  children  of  the  said  Thomas  and  BkUmi 
"  Walkerr 


The  testator  died    m  Aprils   1799^;   ^^"^g  I^^mbio 
BoMeita  Love  Famgkan,  his  sister,  and  heir  according  to 
the  custom  of  the  manor;  Who  died  soon  afterwards;, 
having  by  her  Will  devised  any  estate,  or  interest,  Uol 
she  might  have,  upon  the  trusts  of  her  brother^s  WilL 
In  .1805  the  trustees  proposing  to  raise  by  a  sale  of  pari 
of  the  estate  suffident  money  to  Answer  die  fines  and 
fees  of  admission  to   the  copyhold  part,  and  the  ex- 
pense  of  a  partition,   all  the  }>arties  interested  in  die 
estate  desired,  that  there  should  be  no  sale  then,  bitl 
that  die  money  should  be  raised  by  mortgage;  and  i 
deed  of  mortgage  was  aeoMdingly  executed  by  Tkamai 
Walker,   and  Hannah  { 12)  his  wife,   and  the  chiMroi 
pf  Thofnas  and  Richard  Walker,  reciting,  that  the  trus- 
tees were  about  to  proceed  to  a  sale  of  a  competent 
part  of  the  estate,  but  that  the  several  parties  hereto^ 
being  the  only  persons  interested    in  the   estate,  con- 
ceiving it  to  be  for  their  interest  to  defer  selling  any 
part  of  it,  until  the  leases  shotdd  be  much  neater  ex- 
piring, requested  the  trustees  not  to  dispose  of  any  part^ 
but  to  raise  by  mortgage  what  should  be  necessary  for. 
the  fines,  &c 


I  ^389  J 


The  Bill,  filed  by  the  wife  of  Thomas  Walker,  stated, 
*  that  the  trustees  did  not,  as  soon  as  conveniently  could 
be  after  the  testator's  death,  sell  the  said  undivided 
fourth:  but  in  June,  1811,  they  sold  the  greatest  part 
of  it  for  24,635/. :  that,  if  the  whole  had  been  sold  at 
his  death,  or  within  one  year  afterwards,  it  would  have 
produced  not  more  than  9000/. ;  whereas,  besides  the 
said  sum  of  24,625/*  produced  by  the  sales,  a  consi- 
derable 
(12)  By  mistako  in  the  Will  called  Jane. 
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derable  part  of  the  said  estate,  of  the  present  value  of 
15,000/.,  still  remains  unsold :  that  the  additional  vahie 
of  the  estate  had  arisen  from  the  sale  having  been  de^ 
layed  so  many  years;  the  Plaintiff  receiving  thereffom 
only  the  annual  sum  of  32L ;  the  real  rental  of  the  smd 
fourth  being  upwards  of  5000/. :  that  the  additional  price 
had  been  procured  at  the  expense  of  the  Plaintiff;  and 
therefore  the  children  of  Tftamas  and  Bichard  Walker 
can  be  entitled  only  to  such  sum  of  money  after  the 
death  of  the  Plaintiff  as  would  have  been  produced  by 
the  sale  of  the  said  fourth  part  of  the  said  premises, 
if  it. had  been  sold  at  the  time  of  the  death  of  the  tes- 
tator, Felix  VaugAafif  or  within  one  year  after  his  death; 
claiming  compensation;  and  praying  an  account  of  the 
sales,  and  of  the  sums,  for  which  the  property  might 
have  been  sold  at  .the  testator's,  death,  or  within  such 
time  after  his  death  as  the  Court  should  think  the  same 
ought  to  have  been  sold:  that  so  much  of  the  money 
arising  firom  the  sales  as  it  shall  appear  the  property 
might  have  been  sold  for  at  the  time  of  testator's  death, 
or  at  such  time'  as  the  Court  shall  think  the  same  ought 
to  have  been  sold,  may  be  laid  out  for  the  benefit  of 
the  Plaintiff  and  the  other  parties  entitled:  and  that 
the  Plaintiff  may  be  declared  entitled  to  receive  the  in- 
terest thereof  for  life,  &c. 


1815« 


WALKSk 
V. 
S»OR8^ 


Sir  Samuel  RomiUy^  Mr.  Agar,  and  Mr.  Bell,  for 
*the  Plaintiff.  Mr.  Martin  and  Mv.WethereU,  for  the 
Trustees.  Mr.  Hartf  Mr.  PhiUimare^  and  Mr.  Parker ^ 
for  the  other  Defendants. 


[•390] 


It  was  urged  for  the  Defendants,  that  the  sale  had 
be^n  deferred  with  the  consent  of  the  Plaintiff  herself.    . 


The  case  was  considered  as  one  of  much  novelty.    The 
following  authorities  were  cited :  Hutcheon  v.  Manning- 

ton. 


sjgto 
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1815. 


Walkbb 

Shorb. 


[891] 


ioft  (13),  SiitMll  V.  Bernard  ( 14 ),  Eniwistle  v.  Mark-^ 
bmd  ( 15),  Stuart  v.  Bruere  ( 16),  Gibson  r.  Bott  (  17 ), 
H^we  ▼«  l^rcf  Dartmouth  (18),  JPVanM  v.  Yovir^  ( 19), 
Holland  v.  Hughes  (90),  Mendltam  v.  Mtin/m  (31), 
Am*  ▼.  Cloberry  (SS),  and  Casanufjor  v.  Strode  (23); 
in  which  latt  case  the  death  of  the  derisor  was  held 
to  be  the  time  of  conversion* 


The  Master  qf  the  Bolls. 
There  can  be  no  doubt,  that  by  the  words,  ^'  my 
'^  copyhold  ground  rent, "  the  estate  itself  passed.  If 
any  doubt  could  be  entertained  of  that,  it  would  be  inn 
material ;  as  his  sister  and  customary  heir  afterwards  de^ 
▼ised  any  estate  or  interest  ahe  might  have  upon  the 
trusts  of  her  brother's  Will  The  estate  had  been  let 
at  a  low  rent,  upon  a  long  lease,  of  which  30  years 
were  unexpired  at   his  death  in   1799.    It  had  been 

greatly. 


(13)  Ante,  Vol  I,  991^;  see 
the  note,  867.  4  Bro.  (7.  C. 
491 » n. 

(l4)Anle,Vol.VI,  520. 

(16)  Ante,  Vol.  VI,  628,  n. 

(16)  Ante,  Vol.  VI,  629,  a. 

(17)  Ante,  Vol.  VII,  89. 

(18)  Ante,  Vol.  VIT,  147. 

(19)  Ante,  Vol.  IX,  649. 

(20)  Ante,  Vol.  XVI,  111. 

(21)  Reg.  Beak,  B.  1796, 
fol.  729,  A. 

(22)  Reg.  Book,  A.  1807, 
fol;  437. 

(23)  Casamafor  ▼.  Strode, 
RoUt,  Reg.  Lib.  A.  1809, 
Aug.  17,  fol.  1276.  WUHam 
Strode  devised  real  estates 
to  tmstees,  upon  trust  ''as 
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sopQ  ss  cooT^nieptly  may 
"  be  after  my  death ""  to  sel^ 
and    dispose    of    the    same 
either  by  pablio  or  prirate 
sale ;  and  to  stand  possessed 
of  the  proceeds  on  certain 
tmsts,    for   several   persona 
respectively  for  life,  and  af- 
ter their  respective  deceases 
for  their  children.    The  De^ 
cree  declared,  that  the  de*' 
Tisees  for  Kfe  named  in  the 
Will  are  entitled  to  the  rents 
nd  profits  of  the  real  es- 
tates thereby  devised    from 
the  decease  of  the  testator; 
and  directed  a  sale;  the  pro* 
dnce  to  be  paid  into  the  Bank, 
subject  to  farther  Order. 


CASES  IN  CHANCERY. 

^atly  improved  by  building  upon  it ;  and  the  rerit  re* 
served  had  become  extremely  inadequate  to  the  actiial 
value,  and  of  course  greatly  inferior  to  the  interest,  that 
would  have  arisen  from  the  money,  that  would  huve 
been  produced,  if  the  estate  had  been  sold*  No  sale 
took  place  until  1811,  when  some  piirt  ol  the  estate  was 
dbposed  of  by  the  trustees.  In  the  mean  time  the 
Plaintiff,  Mrs.  Walker,  who  was  to  be  tenant  for  life 
of  the  fund  to  be  produced  by  the  sale,  had  been  id 
Ae  receipt  of  the  rent  reserved ;  which  was  all  the  es- 
tate actually  yielded :  but  she  contends  by  her  Bill,  that 
she  ought  now  to  be  put  in  the  same  situation,  as  if  the 
estate  had  been  sold  immediately  after  the  testator's 
death;  and  that,  she  says,  is  to  be  effected  by  ascei^ 
taining  the  value  of  the  estate  at  that  time ;  having  re* 
gard  to  the  price,  at  which  it  actually  sold,  or  may  sell ; 
and  giving  her  the  interest  on  such  value,  and  interest 
upon  that  interest  by  way  of  compensation  for  her  loss 
by  not  receiving  her  income  annually. 


aot 


1816. 


WALKBHk 

Shorb. 


The  direction  to  the  trustees  in  this  case  is  not,  as  it 
usually  is,  to  sell  as  soon  as  conveniently  may  be,  but  at 
such  time,  and  in  such  manner,  as  they  shall  think  fit : 
yet  I  do  not  think,  this  could  make  the  right  of  the  te* 
nant  for  life  entirely  dependant  upon  the  time,  at  which 
the  sale  should  actually  take  place.  It  is  impossible  to 
^say,  that  the  trustees  might  arbitrarily  postpone  the 
sale  to  an  indefinite  period;  placing  the  tenant  iCbr  life 
and  those  in  remainder  in  a  totally  different  relative 
situation  from  that,  in  which  they  would  have  been,  had 
libe  sale  been  made  with  reasonable  diligence;  and  X 
doubt,  whether  the  Court  oould  usefuUy  attempt  in  each 
case  to  ascertain  the  precise  period,  at  which  in  the 
exercise  of  a  sound  discretion  the  sale  ought  to  have 
been  made.  Even  under  words  of  such  apparently  large 
discretion  it  would  be  necessary  to  decide  upon  the  re« 
spective  rights  of  the  tenant  for  life  and  the  remainder- 
man 


[  •392] 


/ 


Walkbr 
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1815.         man  by  some  fixed  rule,  and  to  hold  the  comrersion  Ut 
have  been  made  at  some  given  period,  just  as  much  ato 
if  the  trustees  had  been  directed  to  sell  with  all  cob* 
Shorb.       venient  speed. 

My  doubt  has  not  been  so  much  upon  the  general 

principle  as  upon  the  right  of  the  party  to  its  appft- 

cation  under  the  particular  circumstances  of  thb  case. 

When  land  is  directed  to  be  converted  into  mcmey,  it  is 

Option  of  the    in  ^^  option  of  the  parties,  interested  in  the  money,  l# 

parties,  inte-    keep  the  land  unsold,  if  they  think  proper;  and,  as  they 

rested  in  mo-    can  do  so  absolutely,  they  may  do  it  for  any  particukOr 

ney  to  be  pro-  period.    Here  the  Defendants  insist,  that  the  PlaintiflT 

/^^..  ^  •  *    has  by  a  Deed,  executed  in  1805,  Expressed  her  desire 
sale  of  land,  to        ,  .  . .  -.  ..       i  i  * 

k       thfi  1    d    ^  lotep  the  estate  unsold  for  some  tnne  longer;  and  Is 

thereby  preluded  from  contending,  that  it  ought  to  be 
considered  as  sold  immediately  after  the  testator's  deaA. 
The  trustees,  wanting  money  to  pay  the  fines  and  Is* 
of  admission  to  the  copyhold  part  of  the  estate  and  tbe 
expense  of  a  partition,  proposed  to  raise  it  by  sale  of  a 
part  of  the  estate :  but  the  Plaintiff  and  all  the  pardes 
interested  desired,  that  there  should  be  no  sale  tkev; 
but  that  the  money  should  be  raised  by  mortgage.  In 
the  mortgage-deed,  to  which  she  was  a  party,  there  is  m 
[  ^393  ]  *  recital,  that  the  trustees  were  about  to  proceed  to  ibe 
sale  of  a  competent  part  of  the  estate;  but  ITkamdi 
Walker  and  Hannah  ( S4 ),  his  wife,  and  the  several  par- 
ties hereto,  being  the  only  children  of  Thomas  and 
Richard  Walker,  and  the  only  persons  interested  in  the 
estate,  conceiving  it  to  be  for  their  interest  to  defiftr 
selling  any  part  of  it,  until  thie  leases  should  be  milcii 
nearer  expiring,  requested  the  trustees  not  to  dispose  of 
any  part,  but  to  raise  by  mortgage  what  should  •  fat 
necessary  for  the  fines  and  fees. 


Tht 


(24)  By  misUke  in  the  Will  called  Jane. 
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The  Plaintifl^  as  this  was  her  separate  property,  was         18^^ 
Competent  to  deal  with. it,  as  9he  thought  fit    If  she      Wmt^^^ 
joined  in  this  request  under  any  mistake  or  undue  iiip         '  *«[.(^ 
fluence,    or  if  there  was  any. understanding,    that  her        Shore.. 
interest  should  not  be  affected  by  postponing  the  sale, 
tliiit  sj^puld,  havQ  hoen  charged  and  proved :   hut  this 
insininient  stands  unimi^aclied.;  and  the  only  g[i|estioa 
itf  as  to  its  effect. 


As  to  that,  it  seems  to  me,  that  her  election  not  to 
sell  un);il  a  iiiture  period  is  inconsistent  with  a  right' to 
idaye  the  estate  considered  as  sold  at  an  antec^ent 
period/  Wheiher  she  judged  well  in  that  choice  is  not 
the  question.  Her  children  certainly  had  an  interest  in 
pos'tpbnnijBf  the.  sale.  Her  own  iiiterest  is  not  so  obVlous : 
but  it  cannot  be  said,  that  sne  Could  not  possibly  have  a 
similar  interest.  "Whether  the  postponement  would  be 
advantageous  to  her  depended  upon  contingencies ;  such 
as  the  duration  of  her  life,  and  the  possible  augmenta- 
tion of  the  price  by  the  delay.  If  there  was  nothing 
done  to  mislead  her  judgment,  she  is  bound,  though  the 
resuU  does  not  correspond  with  her  expectations. 

Then  what  is  the  effect  of  the  words  "  postponiiig  [  39^  ij 
"  the  sale  until  the  leases  shall  be  much  nearer  ex- 
**  pirin^  ?"  These  are  vague  expressions :  but  do  not 
creatie  much  difficulty  in  the  event.  If  she  thought  there 
was' any' unreasonable  delay  beyond  what  she  intended, 
she  n^ght  have  given  the  trustees  notice  to  proceed  to 
execute  their  trust :  but  without  such  notice  they  did 
proceed  to  sell  in  1811 ;  and,  no  objection  being  taken, 
I  may  presume,  that  in  the  opinion  of  all  parties  the 
proper  period  for  selling  had  arrived.  From  that  period 
therefore  she  will  be  entitled  to  the  interest  of  the  money,' 
produced  by  the  sale,  and  the  value  of  those  portions 
of  the  estate  remaining  unsold. 
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JfoySOrt.  DUNCAN  v.  DUNCAN  (25). 

June  eth. 
No  Decree  for    -pLIZABETH  DUNCAN   under  the  Will  of  lief 
separate  main-  former  husband  was  entitled   to  500/.  4  per  cent. 

tenance  opon    g^j^  Annuities,  rested  in  trustees  upon  the  following 
•f         ^ii  *    *"***  •  "  ^  permit  her  to  receive,  take,  and  enjoy,  the 
mere  fact-  that  "  '"^^rest  and  dividends  thereof  for  and  towards  the 
she  and  '*  maintenance  of  herself  and  all  my  children,  as  well 

her  husJ-  •■  "  those  I  had  by  my  •  two  former  wives  as  those  I  have 
band  were  ''  or  may  have  by  my  said  present  wife,  until  their  re- 
separated  by  «  spective  ages  of  21  years ;  and  from  and  immediately 
consent ;  he  u  ^ft^^  the  death  of  my  said  wife  Elizabeth "  to  transfer 
^^  ?|.  !°^  the  stock  to  and  amongst  such  of  the  children  as  should 
the  settlement  ^  *®"  ^^^  **  *^"^  respective  ages  of  21. 

for  her  on 

marriage  oot  of      He  also  devised  to  the  same  trustees  and  their  heir^ 

her  property,  some  freehold  premises,  upon  trust  to  permit  his  said 
The  only  in-  ^ife  to  receive  and  take  the  rents  and  profits  for  her 
stances  of  it,  natural  life  for  and  towards  the  maintenance  of  herself 
ei  er  ou  o  ^^^  ^  j^.^  children ;  declaring,  that  "  in  case  my  said 
bis  property  or  ,,     .-      i    «  .        i  *      •  *.  -, 

what  was  ori-      ^*  marry  agam,  then  the  mterfest  of  my  said 

ffinally  her's     "  stock  and  produce  of   my  said   estate    shall  not  b^ 

are   where  he  **  V^^^  ^^  ^7  ^^^  "^^^  ^"^y  linger ;    but  that  the  same. 

bad  tarned  htt  **  shall  be    applied  by  my  executors    and   trustees   for 

oat  of  doors;    <<  the  mauitenance  and  education  of  such  of  the  said 

or  by  ill-treat-  «  children  as  shall  not  have  attained  their  respective 
inent  obliged     „  ^  gj  .• 

her  to  leave 
bis  house  5  or 
bad  quitted  the      ^^^  testator,  then  giving  two  legacies  of  100/.  each 

kingdom,  leav-'  ^  ^^  son  and  his  daughter  Jane^  but  to  be  deducted 
ing  her  desti-  out  of  their  respective  shares  of  the  produce  of  the  stock 
tate.  and  freehold  estate,  when  disposed  of,  and  the  said  two 

sums  of  100/.  to  be  considered  as  part  of  the  residue^ 
gave  all  the  residue  and  remainder  of  his  estate  and 

effects 

(25)  Coop.  254. 
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^fleets  t6  hid  wife,  her  executors,  administrators,  and 
assigns,  for  ever;  appointing  her  and  the  trOstees  his 
executors, 

a 

The  Bill,  filed  by  Mrs.  Duncan  against  her  second 
husband,  stated,  that  on  account  of  his  cruel  treatment 
of  her  the  J  were  separated  in  1805;  and  have  since,  by 
mutual  consent,  lived  apart ;  praying,  that  the  Plaintiff 
may  be  declared  entitled  to  the  interest  of  the  stock  and 
the  rents  of  ,the  estate ;  and  that  the  Defendant  may  be 
^  decreed  to  execute  a  setdement,  to  enable  her  to  re* 
ceive  them  for  her  separate  use  for  life,  &c.  and  an 
Injunction  and  Receiver* 

The  Answer,  admitting  the  separation  by  consent,  de^ 
nied  that  it  was  for  cruel  treatment;  and  stated,  that 
on  their  marriage  a  settlement  was  executed  of  3000/; 
Sper  cent,  stock,  part  of  the  Plaintiff's  property,  to  her 
separate  use. 

The  Defendant  had  not  made  any  provision  out  of  his 
property.  No  evidence  was  produced  on  either  side  as 
to  the  cause  of  their  separation. 

Sir  Samuel  RonUlly  and  Mr.  Perry y  for  the  Plaintiff: 
Mr.  Hart  and  Mr.  Raithby,  for  the  Defendant. 
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• 

The  Master  of  the  Rolls.  June  6th. 

If  it  were  necessary  to  decide  the  question,  my  opi-    Trust  by  Will 
nion  is,  that  the  bequest  is  expressly  revoked  in  the  to  permit  tcs- 

body  tator's  wife  to 
receive  interest 
and  rents  for  life,  for  the  maintenance  of  herself  and  children,  and 
in  case  pf  her  marriage  that  the  interest,  &c.  shall  not  be  paid  to 
her  finy  longer,  but  be  applied  by  his  execators  and  trustees  (she 
being  an  execnirix  with  them )  for  maintenance  of  the  children,  re- 
voked on  her  marriage ;  and  not  restored  by  a  general  residuary  dis- 
position  to  her. 
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1816. 


Duncan 

V. 

Duncan. 

[  •SQT  ] 


body  of  the  Will,  and  I  incline  to  thinks  that  it  is  ii6t 
restored  by  the  residuary  clause^  However  that  may  bei 
the  Bill  cannot  be  sustained.  It  is  a  Bill  for  separate 
maintenance,  not  only  during  separation,  but  for  the  life 
of  the  wife ;  and  the  only  fact  before  me  is,  that  the 
*  husband  and  wife  do  not  live  together;  and  that  he. 
makes  no  addition  to  the  separate  provision,  that  waS: 
made  for  her  by  the  settlement  upon  their  marriage.. 
As  to  the  cause  of  their  separation  there  is  no  evidenccr 
The  Bill  alleges,  that  excesdve  cruelty  compelled  her  to 
leave  his  house.    The  answer  denies  that. 


I  do  not  find  an  instance,  that  upon  such  a  state  of 
facts  a  separate  maintenance  has  been  provided  by  the 
Courti  either  out  of  the  husband's  property  or  that, 
which  was  originally  the  property  of  the  wife.  The 
cases,  in  which  subsistence  has  been  provided  by  the 
Court,  are  either  where  the  husband  has  turned  her  out 
of  doors,  or  by  ill  treatment  'obliged  her  to  leave  his 
house,  or  had  quitted  the  kingdom  leaving  her  destitute. 
Cases  of  the  first  sort  are  Oxenden  v.  Oxetulen  (25), 
Nichotts  V.  Danvers{a7),  and  Williams  Vs  Callow {S8), 
questioned  by  Lord  Rosslyn  (S9)  in  BaU  v.  MorUgomery; 
but  sanctioned  by  Danvers  v.  Danvers  in  the  house  of 
Lords,  although  Lord  Rosslyn  says,  it  is  contrary  to  the 
established  doctrine,  that  a  married  woman  should  be 
a  PlaintiflP  in  a  suit  in  this  Court  for  separate  main- 
tenance ;  taking  it  to  be  now  the  established  law,  that 
no  Coiurt,  not  even  the  Ecclesiastical  Court,  has  any 
original  jiurisdiction  to  give  a  wife  separate  maintenance ; 
it  is  always  as  incidental  to  some  other  matter  that 
she  becomes  entitled  to  a  separate  provision;  as  if  she 
applies  in  this  Court  for  a  Supplicavit  for  security  of  the 
peace  against  her  husband,  and  it  is  necessary  she  should 

live 


(26)  2  Vem.  493. 

(27)  2  Vern.  671. 


(28)  2  Vem.  762. 

(20)  Ante,  Vol.  II,  196. 
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live  apart :  as  incidental  to  that  the  Chancellor  nvill  allow 
lier  separate  maintenance :  so  in  the  Ecclesiastical  Court, 
^  if  it  is  necessary  for  a  divorce  &  Mensd  et  Thoro  prop* 
ier  SmvUiam* 

Cases  of  the  other  description  are  Colmer  v.Colmer  (30), 
Watkyns  \.  Watkyns ( 31 ),  Sleech  v.  Thorington  (32),  and 
Wright  y.  Morlei/{S3);  in  each  of  which  the  husband 
had  left  the  kingdom  without  making  any  provision  for 
his  wife :  but  I  can  find  neither  principle  nor  authority 
for  what  is  asked  in  such  a  case  as  this,  going  no  far- 
ther than  the  fact,  that  they  live  asunder. 


1815. 


Duncan 

V, 

Duncan. 
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(30)  Moi.  121. 
(SI)  2Aik.9G. 


(32)  2  Ves.  560. 

(33)  Ante,  Vol.  XI,  1«. 


HORNE  V.  BARTON  (34). 


Rolls. 

1815. 

May  30<A. 

Juneetk. 

Under  a  de- 


rpHOMAS  WOODROOFE  SMITH  devised    real 

estates  to  trustees  and  their  heirs,  upon  trust  for  ▼ise  in  trust 
the  use  and  benefit  of  all  and  every  his  children,  who  *^  *f  ^®  ®°  *^® 
should  live  to  attain  the  age  of  twenty-one  years,  or  be     ®^"®^  •  ®""' 
married,  which  should  first  happen,  in  equal  shares  and    «  ? 

proportions  undivided   for   and  du^g  their  respective  proportioiM 
lives,  with  remainder  to  their  bsue  severally  and  respec-  undivided  for 
lively  in  tail  general  with  cross  remainders  over ;  direct-  and  daring 
ing  his  ^  trustees  at  the  expense  of  his  personal  estate  r«399i  ^^^ 
to  make  a  settlement  accordingly;   that  the  proportion  respec- 

of  ^^^  1>^^<*  ^i^ 

/o^\  i^        OR.*  remainder  to 

(34)  Coop.  267.  ,-    .    . 

^  ^  their  issae  se- 

verally and  respectively  in  tail  general,  with  cross-remainders  over« 
there  being  two  daughters,  cross-remainders  inserted,  not  only 
among  the  several  childreu  of  each,  but  also  as  between  the  two 
families. 
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HORNE 
V, 

Barton. 
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of  each  daughter  of  the  profits,  &c.  should  be  for  hes 
separate  use,  not  subject  to  the  debts,  &c.  of  any  fans* 
band;  with  power  to  each  daughter  to  apportion  their 
several  shares  of  the  income  of  the  said  estates  amoi^ 
each  of  her  or  their  lawful  issue  in  such  shares  as  she 
or  they  might  think  proper;  and  requiring  the  marriage 
of  his  daughters  to  be  with  consent  of  their  modiev 
and  the  trustees. 


^  By  a  Decree  at  the  Rotts  the  Master  was  directed  16 
fietde  a  proper  conveyance  according  to  the  Will;  and 
it  was  declared,  that  the  Defendants  Atme  BarUm  and 
Maria  Woodroqfe  Smith  were  to  have  no  greater  estates 
limited  to  or  in  trust  for  their  respective  separate  use 
than  estates  for  life. 


Exceptions  were  taken  to  the  Report,  that  the  Master 
had  in  settling  the  draft  of  the  indenture  of  release  in- 
serted cross  remainders,  not  only  as  between  the  several 
children  of  Anne  Barton  and  Maria  Woodroqfe  Smith 
respectively,  but  also  as  between  the  two  families;  and 
had  not  inserted  a  limitation  in  fee  of  the  undivided 
parts  and  shares  to  Anne  Barton  and  Maria  Woodroqfe 
Smith  respectively  in  default  of  issue  of  either. 

Mr*  RoupeU  and  Mr.  David  Jones^  for  the  Defend- 
ants,  Jn  support  of  the  Exceptions.  Mr*  Hairt 
and  Mr.  Jtaithby,  for  the  Plaintiffs,  the  Trustees, 
maintaining  the  Report. 

The  Master  of  the  Rolls  expressed  his  opinion  in 
favour. of  the  Report. 


[400] 
June  6th. 


The  Master  of  the  Rolls, 
I  adhere  to  the  opinion  I  before  expressed.     This  is 
not  a  question  about  raising  cross  remainders  by  im- 
plication : 
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|)Ue«ticHi:    but  the  settlemeDt  contains  an  express  di-        .1615. 

rection  to  insert    cross    remainders*     Estates    for  life        ^vT^^ 

only  are  given  to  the  children,  with  remainders  in  tail  ^^ 

.16  their  several  and.  respective  issqe;  and  cross  remain-  .    Bajlto^. 

■ders  ar6  directed  to  be  inserted,  after  such  limitation. 

That  direction  would  not  be  substantially  complied  with 

,mtb6ut  inserting  a  directi(tti,  that  upon  failure  of  issue 

.of  the  one  the  estate  should  go  ta  the  other.     Even    Implicatioo  of 

•  under  a  dil*ection9  that  in  default  of  such  issue  it  should  cross-remain- 

go  over,  upon  the  modem  decisions  cross  remainders  ^^"'"wera 

would  be'  implied  (35).    Here  is  no  disposition  of  the   i  ^    ,^   ^      , 
,        .     .  ,    , ,        ,        .  ,  .     oeiault  of  such 

leV^rsion:   but  it  is  not  probable,  that  he  meant,   his.  j^^^^  . 

.  children,  to  whom  he  intended  to  give  only  estates  for  qyq^^ 

life,  should  take  the  fee,  while  there  was  any  issue  to 

Cake  the  inhejitance. 


.  The  Exceptions  were  over-ruled. 

(35)  Ante,    Green  v.  Ste-     04.    See  the  note,  III,  54t 
phent,  Vol,  XII,  419.  XVII,      XII,  426. 


Rolls. 
SMITH  V.  CAMPBELL  (36).  1816. 

^_ ,,  JiMieie/A,20/A. 

JOHN  SMITH,  by  his  Will,  dated  the  18th  o(  August,    Bequest  by 

1807,  made  in  the  East  Indies,  where  he  was  then  a  (esiaior  in 

*  stationed,   being  surgeon  of  the  94th  Regiment,  after  r^^^ii  /m^mt, 

.some  legacies  disposed  of  the  residue  of  his  property  in  to  my 

Oke  following  manner:  "  nearest  sur- 

"  viving  reia- 

*'  tioDs  in  my 
"  The   remains  of  my  property  of  every  description  <>  native  coun- 

^^  to  be  sent  home  as  it  may  be  realized  and  equally  dis-  «<  itj^  Ireland^ 

''tributed  confined  to 
(36)  Co(yp.  276.  brothers  and 

sisters,  living 
m  Ireland  ov  elsewhere:  the  addition  of  a  mistaken  description,  viz. 
of  the  place  of  residence,  not  vitiating  a  gift  to  persons  otherwise 
'  sufiiciontly  described.    Nephews  and  nieces  excluded* 
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1815.         <<  tributed  among  my  neaiest  surviying  lelations  in  my 

y^^         ^  nathre  countiy /re&iiiet.'^ 

■ .  .  .  1 

Cahpbsll.        Tlie  testator  died  on    the  34tli  of    Amgwi,    ISfft. 

Under  a  Decree,  directing  uiquiries,  the  Master's  Report 
stated,  that  the  testator  at  the  time  of  Us  death  had 
one  brother,  the  Plaintiff,  Adam  SmUhf  and  two  maten^ 
Jane  Dixon  and  Mary  Smith,  all  living  in  Ireland,  five 
nephews  and  a  niece  also  living  in  Ireland,  the  childxcn 
of  a  brother,  who  died  in  1800,  and  two  sisters,  at  tlie 
time  of  his  deadi  and  still  residing  in  America.  Jaaie 
Dixon  died  in  1810;  and  Mary  Smith  in  1811.  Tbe 
Report  stating  tiie  Master's  opinicm,  that  the  Phintiflr 
and  the  two  deceased  sisters  of  the  testator  were 
his  nearest  relations  residing  in /r^faiMit  at  his  death,  a 
Petition  was  presented  by  the  IMaintiff  and  the  personal 
representatives  of  tiie  deceased  sisters,  praying  a  con- 
firmation of  the  Report;  and  a  declaration,  tha(  the 
Petitioners  are  entitled  to  the  residue,  &c. 

Mr.  Hart  and  Mr.  Trower,  in  support  of  the  Petition. 

Mr.  Leach    an4    Mr.  Perkins,    for  the    sisters    in 
America, 

The  question  upon  this  Will  is,  whetiier  actual  ire- 
sidence  in  Ireland  is  required.  That  country  is  specified, 
not  as  the  residence,  on  which  the  legacy  is  to  depend, 
but  as  a  description  of  the  situation  of  the  legatees. 
[  *  402  ]  *  If  the  words  import  a  condition,  do  they  mean  a  change 
of  domicil,  or,  that  the  legacy  would  be  forfeited  by 
merely  crossing  to  Scotland  i  If  a  condition  is  not 
clearly  intended,  it  is  mere  description,  erroneous  as  to 
two  of  the  objects. 

Sir  Samuel  RomiUy  and    Mr.  Parker,    for  the   ne- 
phews and  niece,  referred  to  the  case  pf  fVfUfhome  ▼. 

Harris; 


Smitii 
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H€urris{9J);  in  which  the  words  ''near  relations"  were         18UL 
confined  to  the  next  of  kin,  acccnrding  to  the  Statute  of 
Distributions  ( 38 ) ;  observing,  that  the  exjHression  in  the 
ettperilative  degree  was  still  more  favorable  to  that  int^r-    CAMPMUir 
fMetation. 

it  <'Mn  Hartf  in  Reply. 

Jlceidental  absence,  not  operating  a  change  of  do» 
siiail,' might  raise  a  question:  but  the  Report,  that  tiie 
brother  and  two  sisters  were  the  nearest  relations  of  the 
testator  living  in  Ireland  at  his  deatii,  means  domiciled^ 
not  being  there  for  a  purpose  merely  temporary.  The 
words,  being  clear  in  themselves,  are  hot  open  to  con- 
jecture; and  must  be  understoodi  as  they  are  used  in 
common  parlance;  meaning  those  nearest  in  consan** 
guinity;  therefore  not  admitting  nephews  and  nieces  with 
A  brother  and  sisters.  In  the  case  referred  to,  and  Thor 
mas^m  Hole (39 ),  the  Court  did  not  extend  the  bounty; 
but  restrained  the  general,  indefinite,  description  of  the 
objects;  adopting  the  Statute  from  necessity  as  a  rule 
of  convenience  for  designating  the  persons  to  take. 


cc 


The  Master  of  the  Rolls.  [  403  ] 

The  first  question  is  upon  the  meaning  of  the  words  Jime  20tk* 
my  nearest  surviving  relations."  They  are  contended 
on  one  side  to  mean  those  persons,  who  are  next  in 
blood  to  the  testator :  on  the  other  they  are  represented 
as  equivalent  to  the  next  of  kin,  according  to  the  Sta- 
tute of  iDistributions.  The  nearest  relations  of  this  tes- 
tator happen  to  be  a  brother  and  sister.  There  are 
likewise  nephews  and  a  niece,  the  children  of  a  deceased 
brother ;  who  would  be  entitied  to  a  share  under  the 
latter  construction  of  these  words. 

From 

(37)  2  Ve$.  627. 

(38)  Slat  32  &  23  Ch.  II,  c.  10, 

(39)  For.  261. 
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.18l5o  From  the  Indefinite  extent  of  the  word  ''relatione,^  ft 

^y^"^^  has  been  found  necessary  to  narrow  it  by  a  construction^ 

y^  confining  it  to  the  next  of  kin  under  the  Statute.    Hie 

Campbell,  words  **  near  relations*'  are  likewise,  of  uncertain  sigr 

The  word  **  re-  nification :    as  to  them  therefore  the  same  construction 

•*  lations,"  or  has  been  resorted  to :  but  there  is  no  uncertainty  in  the 

V  near  rela-  ^ords  "  nearest  relations.'*     It  is  as  easy  to  ascertain, 

ihfi*   "  'd  fi  *t   "^^^  ^^^^  ^^*  *®  *^  ^^^^  ^^  ^^  under  the  Statute. 
extentcoDfined  There  is  therefore  no  necessity  for    resorting  to  con- 
to  the  next  of  <9^<^^on9  either  to  confine,  or  extend,  a  descriptionr  in 
%in  under  the  itself' sufiiciently  certain. 
Statute  of  Dis-  .. 

^ibuUons.         .    Lithe  case  o{  Edge  v.  Solislutry(  40)  the  words  were 

ff  nearest  relations ;"  who  were  the  same  persons  as  the 
next  of  kin  according  to  the  Statute.  Lord  Hardwicie 
therefore  had  no  occasion  to  consider^  whether,  sup- 
posing the  latter  had  been  a  larger  description,  be  would 
have  let  in  all  the  persons,  who  would  have  be^  en- 
titled in  the  case  of  intestacy,  though  not  answering  the 
description  of  nearest  relations. 

[  404  3  Even  if  the  words  were  "  next  of  kin,"  yet  if  there 

Whether  a  be*  ^gg  nothing  to  shew,  that  he  had  reference  to  the  Statute 
quest  to    next  ^f  Distributions,  or  to  a  division  as  in  the  case  of  inteft- 

^ '         *  tacy,  the  inclination  of  my  opinion  would   be,  that  the 
oat  reference  .  %  •  t 

to  the  Statute    "®*^®^^  ^^  kindred  only  are  entitled  ;  and  that  brothers 

of  Distribu-  ^^^  sisters  would  exclude  nephews  and  nieces  from  par- 

tions  oradi-  ticipating  in  such  a  bequest  (41).    I  know,  the  contrary 

vision  as  in  was  determined    by  Mr.   Justice  BuUer  in  PMUips  ▼• 

case  of  iotes-  GarM(4g);  who  held,  that  under  the  words  "next  of 

tacy,  should  j^  w  ^^^  surviving  brothers  were  not  alone  entitled,  but 

no       con  ne    jj^pj^g^g  ^j^j  nieces  were  to  come  in  with  them.     That 

to  nearest  of 

kindred    as       ^^^^    came    before  Lord  Thurlow^    but  not  upon  that 

brothers  and  ^omU 

sisters,  exclud- 
ing nephews         (40)  Amh.  70.  1  Madd.  36. 
and  nieces,           (41)  Ante,  Wimble$  v.  Pit-         (42)  3  Bro.  C.  C.  C4. 
9«^«-                cAcr,  Vol.  XII,  433.      Anon. 
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point;  the  brothers  hot  appealing  from  Mr.  Justice  IB15, 
BmUer^B  decision;  but  the  inclination  of  Lord  7%urhw*8  gTC^ 
0pimon  was  so  strong  against  that  of  Mr.  Justice  Butter ,  «. 

that  his  Lordship  directed  the  cause  to  stand  oyer ;  that    Pampbeli^ 
the'  brothers  might  havie  an  opportunity  of  applying  to  ^ 
irehear  the  cause.    It  was,  however,  compromised ;  and 
there  was  no  decision  on  that  point.    In  the  case  of 
Garriek  ▼•  Lord  Camden  ( 43 )  the  Lord  Ckancettor,  re- 
ferring to  Lord  Thurlota^s  doubt,  states  his  own  also, 
frith  regard  to  that  decision  of  Mr.  Justice  Butter. 
• 

Supposing,  however,  that  decision  to  be  right,  it  went 

upon  a  principle,  that  leaves  this  case  untouched.    The  » 

principle  of  that  decision  was,  that  the  words,  *'  next  of 

^'  Idn  **   had  received  a  technical  signification  by  refer-    Technical  sig^ 

cnce  to  the  Statute  of  Distributions ;  therefoie,  the  tes-  "ification  of 

tator,  using  those  words,    must  be   understood  in  the  ,.       .    ^;.   ,. 
f  .  1-    .  ^  •  i. .       .  i_  .       noxt  of  km," 

«ei|se,  m  which  they  are  used  m  a  case  of  mtestacy :  but,     .^     ^ 

as  the  words  **  nearest  relations^  have  not  received  any  ^^  ^^  Statute 

technical  construction,  and  are  therefore  to  be  understood  of  Distribu- 

in  their  natural  signification,  it  is  impossible  to  say,  that  tions. 

^  nephews  and  nieces  are  to  be  classed  among  the  nearest      [  ^405  ] 

relations,  where  there  are  a  brother  and  sister.      The 

nephews  and  nieces  therefore  have  np  claim  under  this 

bequest  (44). 


u 


The  next  question  is  as  to  the  effect  of  the  words  ''  in 
my  native  coimtry  Ireland:^  do  they  make  part  of  the 
description,  which  the  relations  ihust  bear,  to  be  entitled 
tinder  this  bequest:  or  are  they  merely  descriptive  of 
the  place,  in  which  the  testator  supposed  his  relations 
to  reside  ?  In  the  one  case  their  residence  in  Ireland 
was  a  condition,  which  the  relations  must  fulfil:  that  is, 
a  description,  which  they  must  answer :  in  the  other  it  is 

immaterial, 

(43)  Ante, Vol.  XIV,  372;         (44)  Marsh    r.   Marsh,    I 
see  385.  Bro.  C.  C.  2^3. 
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immaterial^  whether  the  testator  has  or  has  not  correctly 
described  the  place  of  residence  of  those^  who  are  suffi- 
ciently ascertained  by  the  general  denomination  "  nearest 
**  surviving  relations."  My  opinion  is,  that  he  only  meant 
to  designate  the^place,  in  which  he  supposed  his  relationa 
were  to  be  found.  He  directs  the  residue  to  be  sent 
home,  and  distributed  among  his  ^nearest*  surviving 
>'  relations."  Had  he  stopped  there,  his  executors  might 
not  have  known,  what  Was  the  home  he  meant,  and  where 
his  nearest  relations  were  to  be  found.  He  therefore 
adds  ''in  Ireland;"  as  being  his  home,  and  the  place, 
in  which  his  relations  are  to  be  looked  for.  He  had  left 
them  there ;  and  for  any  thing  that  appears  he  supposed 
them  to  be  still  residing  there.  The  words,  it  must  be 
confessed,  are  in  a  degree  ambiguous;  admitting  either 
construction;  a  restriction,  implying  that  no  relationoi 
unless  residing  in  Ireland,  should  take ;  or  a  superadded 
description,  only  denoting  the  place  of  their  residence. 
The  lattier  seems  to  me  the  true  construction :  for  there 
*  is  in  the  context  nothing  to  show,  that  he  contemplated 
any  distinction  between  relations  living  in  and  out  of 
Ireland;  which  is  not  put  in  contradistinction  to  any 
other  country,  but  in  a  simple  and  absolute  sense.  If  a 
distinction  of  that  kind  had  been  present  to  his  mind, 
his  meaning  would  have  been  more  clearly  expressed* 
He  has  not  said  ''  residing  in  Ireland,'*  but  simply  **  in 
**  Ireland^'*  What  would  answer  that  description?  do- 
miciled there :  residing  there  at  the  date  of  his  Will,  or 
at  the  time  of  his  death  ;  or  just  returned  there  after  a 
long  absence  ?  If  he  had  bad  it  in  contemplation  to 
make  residence  in  Ireland  a  condition,  he  would  in  some 
way  have  marked  the  sort  of  residence  he  required. .  It 
is  not  probable,  considering  that  he  had  himself' been 
many  years  out  of  the  kingdom,  that  he  should  have  ex* 
eluded  those,  who  had  imitated  his  example,  and  gone 
to  seek  their  fortune  in  another  country. 


Though 
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Though  the  words  are  aiiibiguou3i  I  think  the  sounder,  I8t5. 

tonstruction  is,  that  he  intended  merely  to  describe  the  q"*^^' 

place  of  residence;   and  it  is  perfectly  settled,  that  the  ^"* 

addition  of  a  mistaken  description  will  not  vitiate  a  gift  CanpbjbUL 
to  persons,  otherwise  sufficiently  ascertained. 


WETHERBY  v.  DIXON  (45)- 


[  407  ] 

Rolls. 

18 15. 

Jicnel9M,20M. 

tpitOMAS  NEATBY  by  his  WiU,  dated  the  7th  of    PresampUon 
June,  1809,  gave  to   Thomas  Wetherby  the  prin-  of  saUsfacUon 

cipal  sum  of  1000/.  then  due  and  owing  to  him,   the  ®    "  ,?^*Y   ^ 

^  *«»■'*  portion  from 

testator,  on  mortgage  of  premises  in  Nicholas-lane,  Lorn-  ^  parent  or 

bard'Street,   from  Samuel  Scholey ;  provided,   and  the  penod  in  loco 

testator  directed,  that,  if  the  said  sum  of  1000/.  should  Parentis  not 

happen  to  be  paid  to  him  before  his  decease,  then  the  applied  to  an 

said  legatee,  thereinbefore  directed  to  be  paid  out  of  the  iHegitimato 

said  s«Mn,  which  should  or  might  be  paid  to  the  testator  c^^W^  «»  «•«'«- 

in  his  life-time,  should  be  paid  stich  sum,  thereinbefore  .       .  ^. 

{pven  to  him,  out  of  the  rest,  residue,  and  remainder,  of  ^^j.  yecoimiBed 

the  testator's  estate  and  effects  thereinafter    given    to  expressly  or 

MrSi  Ann  Stubbs,    the  wife    of  Richard   Stuhbs;    and  by  ioference 

he  gave  all  the  rest,   residue,   and  remainder,    of  his  by  the  teslator, 

estate,   &c.    not  thereinbefore  by  him    specifically  be-  *^®*^"«''  *  l®g" 

queathed,  of  what  nature  or  kind  soever  and  whereso-  ^        /    ^, 

11111  .11.  1    /.  -  -i  asswmmg  the 

ever,  that  he  should  or  might  die  possessed  of,  mterested  po-ont-i  cha- 
in, or  entitled  unto,  at  the  time  of  his  decease,  to  his  racter    or  dis- 
daughter  Anne  Stubbs  for  heit  separate  use.  charging  pa- 

rental duties; 
.  The  Bill  claimed  the  legacy.      The  answer  of  the  and  notbiag  in 
executors  stated  and  admitted,    that   m  August,    1810,  ^®  na^a«^  ^^ 
the  mortgage  was  paid  off:  and  the  money  was  paid  by  .  ... 

the  testator  into  his  banker's ;  that  the  testator  pur-  caiioe  that  it 
chased  in  the  same  month  of  August,  7001.  3  per  cent,  ^^s  given  as 
Reduced  Bank  Annuities,  in  November  following  1300/.,  a  portion  by  a 

and  father  for  his 
child. 
(45)  Coop.  279. 
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and  in  July,  1811,  400/.,  in  the  same  fund;  tbat  tlid 
whole  fund,  viz.  2400/.^  was  in  August  1811  transferred 
•  by  the  testator  into*  the  joint  names  of  himself  and  the 
Plaintiff;  and  by  indentures,  dated  the  27th  of  Marehi 
1813,  reciting,  that  the  testator  had  sotiie  time  since 
purchased  ih  his  own  name  and  with  his  own  money 
2400/.  S  per  cent.  Reduced  Bank  Annuities,  and  had 
about  August  1811  transferred  the  same  into  the  joint 
names  of  himself  and  the  Plaintiff,  and  made  such 
transfer  as  a  provision  for  the  Plaintiff  after  his  death, 
he  declared  the  trust  accordingly  fbr  himself  for  life,  and 
after  his  decease  for  the  Plaintiff,  his  executors,  &c 
The  answer  also  stated^  that  the  testator  was  the  putative 
father  of  the  Plaintiff. 


M r#  Leach  and  Mr«  Heys,  for  the  Plaintiff. 
The  principle,   on  which  the  presumption  against  a 
double  provision  stands,    is  questionable;    though   the 
rule  cannot  now  be  disputed :  but  it  has  not  gone  farther 
than  the  case  of  parent  and  child,  a  daughter ;    every 
case  being  that  of  a  daughter ;  and  the  doctrine  pro- 
bably never  was  applied  to  a  son.    It  will  however  be 
represented  as  applicable  to  a  person,  putting  himself  in 
loco  Parentis:  but  that  must  be  shown.     The  late  case 
Ex  parte  Pye  and  Dubost  (46),  where  this  subject  was 
much  considered  by  the  Lord  Chancellor^  is  a  strong  au- 
thority against  the  presumption  in  the  case  of  an  illegiti- 
mate child,  and  for  requiring  circumstances  to  show  the 
purpose  of  satisfaction.      Trimmer  v.  Bayne  {4<7)  is  dis- 
tinguished by  the  circumstance,    that    the    legacy  was 
given    expressly    as    a    portion;    and    in    Robinson    v. 
Whitley  (4S),  the  case  of  a  legitimate  child,  a  general 
pecuniary  gift  after  marriage  did  not  raise  a  presump- 
tion of  satisfaction.     The  presumption  is  confined  to  ad- 
vancement 


(46)  Ante,  Vol.    XVIII, 
140. 


(47)  Ante,  Vol.  VII,  508. 

(48)  Ante,  Vol.  IX,  677. 
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Yaiktement  in  the  life  of  the  parent;  and  does  hot  arise, 
where  both  provisions  are  to  take  effect  after  his  deaths 
These  two  provisions  are  not  of  the  same  nature ;  and 
all  the  circumstances  show,  that  both  were  intended ; 
and  not  one  as  a  substitution  for  the  other* 


1615. 
Wbthbrii¥ 


Sir  Samuel  RomiUy  and  Mr.  Shadwell^  for  the  t>e« 
fendants* 
Notwithstanding  the  case  Et  parte  Pye  and  Dubo^^ 
the  rule  of  presumption  applies  to  a  person  in  loco  Pa* 
rentiSf  and  also  to  a  putative  father  and  child.  A  pe- 
culiar circumstance  in  that  case  is  the  testator's  state* 
ment,  that  the  legatees  were  not  his  children,  but  the 
dilughters  of  another  man.  That  is  a  principal  foun^ 
dation  of  the  Lord  Chancellor's  judgment;  who  thought, 
that  the  gift  must  be  by  a  person  at  that  time  standing 
in  loco  Parentis*  There  are  many  authorities  for  ap« 
plying  this  presumption  to  a  person,  who  has  put  himself 
in  the  place  of  a  parent :  Shudal  v.  JekyU {iQ)f  Debeze 
y.  Man  ( 50  )•  The  latter  is  also  the  case  of  a  man 
providing  for  his  natural  child.  In  Grate  v.  Lord  Salts* 
bury  ( 51 )  the  application  of  the  rule  was  prevented  by 
the  dififerent  circumstances  of  the  two  provisions:  but 
Lord  Thurlow  recognized  the  gefieral  rule,  as  appli* 
cable  either  to  a  parent  or  a  person  in  loco  Parentis^ 
intending  each  subject  as  portion,  advancement,  or  pro^ 
vision.  In  Trimmer  v.  Bayne  the  Lord  Chancellor  held 
the  presumption  applicable  to  a  natural  child  \  and  acted 
upon  it.  That  case  is  an  instance,  where  the  second 
provision  was  not  to  take  place  until  after  the  testator's 
death ;  which  makes  the  presumption  stronger ;  as  it  is  a 
provision  of  the  same  kind,  in  the  nature  of  a  testa- 
*  mentary  provision.  A  material  feature  of  this  case  is, 
that  what  was  first  given  had  been  destroyed  f   and  the 

testator 


t  ♦^lO  1 


(49)  2  Atk.  510. 
(60)  2  Bro.  C.  C.  165. 


(51)  1  Bro,  C.  C.  425. 
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tesfatoT  bad  been  looking  forward  to  Amt .  enai,  the 
ademption  of  the  legacy  by  payment  of  the  nwrtpfpir 
In  the  very  same  month  he  purchased  part  of  the  Stadbb'* 
This  is  the  way,  in  which  he  intended  to  piovide  Cor  ilia 
Plaintiff;  and  can  that  intended  proYiaion,  meidy  at  il 
is  to  take  effect  after  the  testator's  death,  be  less  fc- 
▼orably  considered  ?  A  second  legacy  by  m  oodicQ  cer- 
tainly is  an  addition ;  being  given  by  an  instnunentof 
precisely  the  same  nature  as  the  WilL 


[  •«!  ] 


Mr.  Leachi  in  Reply. 
It  cannot  be  considered  perfectly  settled,    that 
fSM^tion  is  equally  presumed  in  the  case  of  a  peraon  m 
loco  pareniis ;   or,  how  that  relation  is  conatituted,  sal 
who  can  sustain  it.  Lord  Thurlow  seems  to  have  thought 
that  a  grandfather  did  not,  and  other  Judges  haTe  oe- 
pressed  their  opinion,  that  an  unde  did^  sustain  it.    M, 
least  it  can  exist  only  between  persons  legally  connected^ 
not  mere  strangers ;   in  which  light  alone  I^ord  Mmd- 
wieie  has  said  a  natural  child  and  his  reputed  Cither 
stand  in  a  Court  of  Justice ;   and  the  Lord  CkameeOor 
also  in  Ex  parte  Pye  and  Dubosi  states  Lord  7%mHom$ 
remark,  though  it  does  not  appear  in  the  Report  of 
Grave  t.  Lord  Salisbury ^  that  the  law  does  not  acknow^ 
ledge  such  a  relation.    This  is  precisely  the  case  of  Grsst 
▼•  Lord  Salisbury :  a  person,  as  described,  having  no 
connection  or  affinity  with  the  testator.    The  reasoaing 
must  be  the  same  as  if  tlie  object  of  lus  bounty  had 
been  an  orphan,  educated  by  him,  but  no  relation*    If 
a  putative  father  could  by  description  upon  the  face  of 
the  Will  represent  himself  as  standing  im  loco  pareniis^ 
so  could  any  other  person :  but  that  description  is  not 
*  to  be  found  in  this  Will.      The  case  of   Trimmer  v. 
Bayne,  which  b  supposed  to  dbtinguish  a  natural  chiH 
from  a  stranger,  was  decided  not  upon  the   principk  of 
satisfaction,    but  upon  this,    that   the  legacy,  being  on 
the  face  of  the  \Vill  de;>cribed  as  a  marriage  portion,  the 

child, 


0. 
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thild,  having  received  a  portion  on  marriage  during  the  1815. 
testator's  life,  could  not  have  that  legacy  also ;  the  object 
being  answered ;  and  not  applying  therefore  to  circum- 
stances existing  at  the  testator's  death.  This  is  a  subr  Dixon, 
statitive  legacy,  if  the  mortgage  does  not  exist,  to  b^ 
taken  out  of  the  residue,  as  any  other  legacy  ;  the 
S400/.,  appropriated  by  the  testator  during  hb  life,  never 
formed  part  of  the  residue ;  and,  if  not  ^ven  as  a  por-* 
tion,  it  is  no  satisfaction. 

The  Master  of  the  Rolls. 
«   It  is  admitted^  that  generally  a  man  is  entitled  to  the     June  20/A. 
benefit  of  as  numy  gifts  as  another  thinks  proper  to  be- 
stow upon  him ;  and  I  know  of  no  general  rule,  that  a    No  general 
second  gift  nmst  be  understood  to  be  a  substitution  for  rule,  that  a   * 
a  former  one,  and  not  an  addition  to  it :  but  it  has  been  second  gift 
reasonably  enough  presumed,  that  a  man  does  not  mean  ™"*^  "•  mider-r 
to  pay  twice  the  same  debt;  and  Judges  in  Equity  have  ^  ?  ^.      '^  ~ 
been  in  the  habit  of  giving  the  name  of  debt  to  a  por-  '^^^\;  J^J" 
tion,   given  by  a  father  to  a  child  (not  perhaps  with  a  reasonable 
great  propriety  in  a  Country,  where  there  is  no  claim  to  presnmption, 
any  thing  in  the  nature  of  Legitime )  ;   and  thence  a  that  a  debtor 
*  presumption  has  been  raised  against  the  intention   of  r*4i^i  ^^^^ 
the  father  to  give  two  portions:   but,  to  bring  a  case  '^^ 

witbinthat  rule,  the  donor  must  be  a  parent,  or  a  per-  ™-°  »«  P-^^ 
son  in  loco  Parentis ;  and   the  first  gift  must  be  in  the 
nature  of  a  portion,  to  answer  the  description  of  a  debt.    Origin  of  the 

which  is  to  be  satisfied  by  the  subsequent  provision.  presumption 

against  doable 

portions  from  giving  tl»e  name  of  debt  to  a  portion  from  father  to 
child ;  not  perhaps  with  great  propriety  in  a  country,  where  there 
is  no  claim  to  anything  in  the  nature  of  Legitime. 

To  come  within  that  rule  the  donor  must  be  parent,  or  t*  loco 
Parentis ;  and  the  first  gift  must  be  in  nature  of  a  portion. 

It  is  impossible  to  refuse  assent  to  the  Lord  C/tancellors    Distinction 

distmction  in  the  case  Ex  parte  Dubost  (  52 )  between  between  legiti- 

,     .  .      ^    mate  and  ilie- 
leeitimate    .  .     ^      , ... 
^  gitimate  child, 

(52)  Ante,  Vol.  XVIII,  140;  see  the  notes,  I,  112,  259.     ^^    ^^    ^^^ 

presumption  against  double  portions,  favorable  to  the  latter. 
Vol.  XIX.  B  B 
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ademption. 
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legitnnate  and  iU^timate  children:  however  whhnsusal 
its  operatfon  may  be  in  giving  the  latter  in  the  applicatiori 
of  this  rule  an  advantage  over  the  former.  This  testator 
has  not  in  either  instrument,  the  Will, 'or  the  Declara- 
tion of  Trust,  recognized  any  relationslup  between  hinn 
self  and  the  legatee ;  or  used  any  expression,  from  which 
it  can  be  inferred.  In  consideration  of  Law  none  existed 
between  them.  This  is  a  case  therefore,  not  of  a  legs] 
parent,  or  a  person  assuming  the  parental  character^ 
or  discharging  parental  duties :  nor  is  there  any  thing 
in  the  nature  or  manner  of  the  legacy,  indidtting, 
that  it  is  given  as  a  portion  by  a  father  for  his  child. 
This  legacy  differs  in  nothing  from  any  other  legacy. 

The  Plaintiff  therefore  must  be  considered  as  a  mere 
legatee ;  and  it  was  never  contended,  that  a  subsequent 
provision  for  a  legatee  does  of  itself  operate  as  an 
ademption  of  the  legacy.  Here  is  nothing  therefore 
precluding  the  Plaintiff  from  claiming  the  legacy  unde^ 
this  Will. 


[418] 

Rolls. 

Idi5. 

Construction 
of  several  in- 
fitraments  as 
a  mortgage ; 
though  one 
imported  a 
porchase. 


SEVIER  V.  GREEN  WAY  (53). 

T^HE  Bill  stated  a  mortgage,  for  a  term  of  1000  years 
to  secure  80/.  which  by  assignments  became  vested 
in  the  Defendant  Greenway,  a  conveyance,  made  in 
November  1799,  reciting  the  mortgage  and  assignments, 
and  that  the  Defendant  Greenway  had  lent  to  the  Plain- 
tiff, then  entitled  to  the  equity  of  redemption,  the  farther 
sum  of  50/.,  and  had  contracted  to  purchase  the  pro- 
perty in  mortgage  at  150/1 ;  out  of  which  the  Defendant 
was  to  retain  the  80/.  and  50/. ;  and  declaring,  that  the 
Plaintiff  granted  and  released  the  premises  to  the  De- 
fendants 

(53)  Ex  Relati(me. 
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ftridahts  Greenway  and  Mdrchanti  their  heirs  and  asteigiTSf         I8i5^ 


to  the  use  of  Marchant  during  the  life  of  Greenway/ 1  in 

trust  for  Greenway;   with   remainder  to  Oretfrnooy and  ^ 

his  heirs;    sul^ect  to  a  ProrMO,   that,    if  the  Blaintiff  Orebnmtay^ 

'fiboiild  within  two  years  be  minded  to  re-pUrchase  the 

{ireniises,   and  shoidd  pay  to  the  Defendant  Gref^miuiy 

15W.  with  unkWftil  interest  to  the  time  of  payment^,  iheq 

the  Defendants  should  re-convey  the  premises, 

'1  I'he  Bill  farther  stated  articles  of  agreement  made 
the  lUh  January,  1800,  reciting^  that  the  Plaiiitjff  wiif 
entitled  to  and  possessed  of  the  premises,  being  very 
inuch  out  of  repafar ;  and  diati  not  fasvkig  power  to  repair 
the  same,  he  had  appUed  to  the  Defendant  Greenway  t9 
cause  the  same  to  be  repaired  at  bis  ^own  expemce; 
And  declaring  that  it  should  be  lawful  for  the  Defendant 
Greenway  to  expend  such  sums  of  money  as  should  b^ 
necessary  to  repair  the  same,  and  to  let  the  same,  and  to 
<^  retain  the  rents  for  his  reimbursement,  untih  his"  ex-  ^  ^414^] 
pences  with  lawful  interest  should  be  paid;  the  Plaintiff, 
who  had  been  tenant  in  tail,  agreeing  to  levy  a  fine  of 
Che  premises,  and  Greenway  covenanting  to  repair  th^ 
premised,  standing  upon  mortgage;  and  on  being  reim- 
bursed the  amount  of  the  repairs  to  deliver  up  the  ar- 
ticles of  agreement  to  be  dfllcelled. 

By  articles  of  agreement,  made  on  the  12th  August^ 
1800,  reciting,  thsit  Greenway  had  expended  40L  in 
repairing  part  of  the  premises,  and  the  Plaintiff  had  ap- 
plied to  him  to  repair  the  remainder,  and  to  lend  the 
Plaintiff  the  farther  sum  of  10/.,  it  was  witnessed,  that 
in  consideration  of  the  10/.,  lent  the  Plaintiff  covenanted 
and  agreed,  that  he  would  cause  the  tenants  to  quit  the 
premises,  wanting  repairs,  so  that  Greenway  might  enter 
on,  and  repair,  the  same;  and  that  Greenway  should  Wt 
the  same  ;  and  receive  the  rents,  until  he  should  be 
reimbursed  the  40/.,  10/.,   and  all  sums  to  be  laid  on^, 

B  B  2  with 
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1816;         with  interest ;  that  the  Plaintiff  should  not  middle  with 

J^""^  .       the  letting  the  premiies,  or  receiving  the  rents,  tinti! 

9^  Greemoay  should  be    fully  paid;    that  the  agreement 

flRiBNWAT.   should  be  subjeet  to  the  proviso,  contained  in  the  in* 

denture  of  November  1799,  and  that  the  Plaintiff 
should  not  be  at  liberty  to  re-purchase  until  payment 
of  the  160/.  and  the  farther  sums  and  expenses,  Wkh 
interest. 

The  Bill  prayed  the  usual  accounts,  as  upon  mort- 
gage^  and  a  redemption. 

The  Defendant  Greemtoay  by  his  Answef,  admitting 
the  instruments,  as  stated  in  the  Bill,  and  alleging, 
that  great  improvements  had  been  made  on  the  pr^ 
mises,  as  well  as  repurs,  insisted  on  his  right  as  a 
purchaser. 

[  415  ]  The  fine  Was  levied ;  and  Ctreenway  had  been  long 

in  possession.  Evidence  of  the  value  of  the  premises  in 
November  1799  was  very  contradictory :  two  witnesses 
swearing,  that  they  were  worth  40iL  per  aiimum\ 
and  tiiro  others,  that  they  were  let  at  about  \5L  per 
annum. 


The  Master  of  the  Rolls. 
JwM  23c/.  If  this  had  rested  upon  the  conveyance  of  November 

1799,  possession  being  taken,  I  do  not  see,  why  it  should 
be  considered  otherwise  than  as  a  sale.  Much  stress 
however  need  not  be  laid  upon  the  circumstances  relatmg 
to  the  -taking  possession ;  as  the  agreement  of  January 
1800  precludes  that  question;  providing,  that  a  fine  shall 
be  levied  of  the  premises  expressed  to  be  standing  upon 
mortgage;  and  the  third  instrument  goes  farther;  pro- 
viding for  a  fiurther  loan  of  10^. :  I  shall  therefore  decree 
upon  this  as  a  mortgage. 

The 
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The  accounts  were  accordingly  directed,  with  rests :-  1816. 

the  Defendant   to  be  allowed  for  repairs  and  lasting  s^T^i, 

hnproTements   and   the   costs    of  taking  the  accounts,  i^. 

but,  having  insisted  on  a  purchase,    no    costs   to   the  Grbenway, 
hearing  (  54  )• 

(JH)    See    the  authorities  collected   by   Mr.  FotAianque^ 
2  Treat.  JEq.  261,  2. 


4€ 

ti 

4t 


[  416  ] 
Rolls. 

ADAMSON  V.  ARMITAGE  ( 55 ).  1816. 

Jwi€2Ut,26tk. 

'DENJAMIN  HAIGH  made  the  following  Codicil  to    Request  to  a 

hU  Will  ^««n««  of  » 

fund  with  the- 

"  I  give  and  bequeath  unto  my  very  trusty  and  valuable  *°  ^"^     ^^ 

servant  Lydia  Adamson  the  balance  of  my  account  in  .    |«^-*^    *l 

Mr.  Dowmng's    hands  with    the   interest  thereon  to  income  arisioe 

be  vested  by  my  executors  in  the  hands  of  trustees  therefrom  to 

whom  they  shall  choose  and  name  the  income  arising  be  for  her  sole 

*'  there&om  to  be  for  her  sole  use  and  benefit. "  use  and  benefit 

"  22  November  1811.-      vf«*»  ^«  ca- 
pital for  her 

separate  use. 
The  Rill  was  filed  by  Lydia  Adamson,   claiming  the 

legacy  as  an  absolute  interest  in  her,  against  the  execu- 
tors, contending,  that  she  was  entitled  to  the  interest 
for  her  life  only, 

Mr.  Hart  and  Mr.  Home,  for  the  Phdntiff. 
This  case  cannot  be  distinguished  from  EUon  v.  Shep^ 
herd  ( 56  )•  No  other  legacy  is  given  by  this  Codicil, 
and  there  is  no  disposition  over.  The  absolute  interest, 
given  by  the  first  words,  cannot  be  reduced  by  the  sub- 
sequent direction,  in  effect,  that  the  money  shall    be 

vested 

(55)  Coop,  283*  (56)  1  Bro.  C.  C.  682 
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lasted  in  trustees  for  h^r  sole  use  and  benefit^  i£  Bfij 
Other  interpretation  can  be  giyen  to  liiose  wordff  ;  aad' 
the  object  in  using  them  appears  to  have  been  memigf 
caution,  in  case  of  her  marriage,  to  secure  the  properly 
for  her  sole  and  separate  use ;  although  the  ilrord 
^  **  separate  '*  is  not  introduced :  the  only  distinction  of 
this  case  from  that,  which  has  been  mentioned.  PMUpps 
V.  Chamberlaine  (  57  )  and  Rawlings  v.  Jennings  (  58  )  are 
other  instances  of  capital  passing  by  words  expressing 
only  the  annual  income. 


Sir  Samuel  Romilly  and  Mr.  Heald,  for  the  De- 
fendants. 
In  Etton  V.  Shepherd  the  trust  a3  to  the  produce  was 
accompanied  with  an  absolute  power  of  disposition  oveir 
the  capital,  not  only  by  Will,  but  by  any  writing,  and 
even  in  the  life  of  the  party.  The  opinion  therefore  ,of 
the  Mctster  of  the  Rolls  upon  the  effect  of  the  first  pact 
of  the  disposition  was  a  mere  Dictum,  not  required  for, 
the  determination  of  the  Plaintiff's  interest  under  tiiajfc, 
Will.  This  is  a  provision  for  a  female  servant,  to  be^ 
vested  in  trustees,  to  be  chosen  by  the  executors.  Foo; 
what  purpose  are  trustee^  to  be  appointed,  if  no  interest 
was  to  remain  after  death  ?  The  income,  arising  there- 
from, is  for  her  *'  sole,*'  not  her  . "  separate,**  use ;  and 
.fihe  is  a  single  woman.  The  provision  for  the  appohitr 
ment  of  trustees,  indicating  some  restrictions  intended  in 
the  applications  of  the  fund,  will  be  defeated,  if  she  is  tp 
to  have  it  absolutely.  "  The  income  arising  therefrom^ 
must  be  interpreted  **  annual  income.** 


June^eth, 


The  Master  of  the  Rolls. 
.     The  proportion  stated  by  Sir  Thomas  SeweO  in  the 
pase  o(  Elton  y^  Shepherd,  may  not  have  been  strictly 

necessary 

(67)  Ante,  VoL  IV,  W.         (58)  Ante,  Vol.  XIII,  39. 
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Necessary  to  the  decision  of  the  case  immediately  before  16t6* 

faiiQ :  but,,  it  is,  I  apprehend,  confonnable  to  the  rule  of      .  '""''^    . 

Law,  and  to  what  was  laid  down  by  Lord  Alvanley  in  ^^ 

PhiUppsY.Chamberlaifw  (59).    In  the  case  of  a  devise  Armitagb^ 

of  realty  words  of  limitation  must    be    added  to  rive    ***  *  de? ise 

fit* 
more  than  an  estate  for  life.     In  the  case  of  personalty,  ®    'f    ^^.    . 
,      «        ,.o      .  •     ,  .      ■  words  of  limi- 

words  of  qualification  are  required  to  restrain  the  extent  i^^ii^^  reauired 

and  duration  of.  the  interest.  ^^  -j^^  m^^^^ 

than  an  estatcl 
for  life;    as  are  words   of  qaaliBcation    to  restrain  the  ei^tent  an^ 
.  duration  of  the  interest  in  personal  property. 

^  Primd  facie  a  gift  of  the  produce  of  a  fund  is  a  gift  Bequest  of  the 
of  that    produce  in  *  perpetuity ;   and  is  consequently  a  produce  of  a 
gift  of   the  fund  itself,  imless  there  is  something  upon  ^^^^  "  *  ^^^ 
the  face  of  the  Will  to  shew,  that  such  was  not  the  in-  .^     a  pr    u 
tention.    It  is  not  however  necessary  in  this  case  to  call  ^JT^J^^^^ 
that  in  aid  to  entitle  the  Plaintiff  to  a  Decree,  as  here  is  q^^uiiy  ^f  yj^ 
an  express  bequest  in  the  first  part  of  this  Codicil  of  the  fan j  itself; 
entire  fund ;  and  the  only  question  is,  whether  there  are  unless  not  the 
afterwards  any  expressions,  reducing  to  an  interest  for  intention  on 
life  what  was  once  in  terms  an  absolute  interest.    In  the  ^^®  '*^  •^ 
first  instance  there  is  the  substance  of  the  gift;  then*"*^*"'    ; 
follows  a  direction,  that  the  income  shall  be  for  her  sole 
use  and  benefit.    Admitting  a  gift  of  the  produce  of  a 
fimd'^merely  to  create    only  a  life  interest,  it  does  not 
follow,  that,  where  there  is  in  the  first  instance  a  gift  of 
the  fund  itself,  this .  subsequent  direction  will  reduce  it 
to  a  life  interest  merely;   as    this  direction    does    not 
Extend  beyond  the  income.    The  testator  directs,  that 
the  fund  shall  not  be  immediately  handed  over ;  but  shall 
be  vested  in  trustees ;  **  the  income  arising  therefirom  to 
<'  be  for  her  sole  Use  and  benefit  :**  but  there  is  in  that 
^nothing  inconsistent  with  her  enjoyment  of  the  absolute      [  *  419  1 
j^operty.    These  subsequent  words  appear  to  me  to  be 

directory, 

(59)  Ante,  Vol.  IV,  61. 
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1&16;         directdry,  not   restrictive;  meaning   Mjoyinent  in  that 

.  ^"^  mode,  not  that  ghe  is  not  to  have  the  absolute  property. 

AdamsoK 

ARHiraoE.        There  was  some  dispute  at  the  Bar,  whether  this  was 

for  her  sole  and  separate  use;  as  there  would  then  faave^ 

been  a  reason  for  thiii  direction,  though  the  property 

was  in  her.    I  think  the  direction,  that  it  shaU  be  fior 

her  sole  use,  sufficient  to  vest  the  property  in  her  ez« 

Beqaest  to  a    elusive  of  the  marital  right.    In  a  case  (60),  mentioned 

woman  for  her  in  Lumb  v.  Milnes,   Lord  Almnley  had   held,  that  a 

y^^^  **®*^   bequest  to  a  womui  for  her  own  use  and  benefit  was 

"®P^'   sufficient;   showing,  that  it  was  not   for  her  husband's 

use;  and,  if  for  her  sole  use,  it  is  just  as  strong  to  show, 

that  it  cannot  be  for  her  husband's.  > 


Upon  the  whole  I  thiidc  the  PlaintiflT  entitled  to  the 
absolute  interest  in  this  fund. 

(60)  Jones  v. ,  cited     note :  So,  if  to  pay  into  her 

^Dte,  Vol.  V,  520,  see  the     proper  hands,  V,  645. 


AOLLS. 

1B15.  WICKHAM  V.  WICKHAM  (61 ). 

Juty  Ath. 
Tenant  for  life  J^  UG USTA  ANN  HATFIELD  KA  YE  by  her\¥iB, 
withoat  im-  made  in  execation  of  a  power,  devised  and  ap« 

peachment  of    pointed  real  states  to  the  following  uses : 
Waste  farther 

wilfal  [  ^^  3  ^^"^^  *®  "*^  ^^  ^^^^  Wickham  Provost  for  her  life 
waste  entitled  *^  without  impeachment  of  waste  farther  than  wil&l 
to  the  interest  '*  waste ;  and  after  her .  death  to  the  use  of  the  child 
of  money,  pro-  "  of  which  she  is  now  pregnant,  in  case  it  shall  be  a 

iu^  by  the    u  ^a^gbter,  for  her  life  without  impeachment  of  waste,** 
sale  of  decay- 
ing timber,  cut  (61)  Coop.2BQ. 
by  Order  of 

Coart    As  to  any  farther  claim,  a  question  at  law,  Quaere. 
The  capital  laid  out  in  real  estate,  to  bo  settled  to  the  same  uses. 
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wkh  Femainder  to  her  first  and  other  sons  successively 
in  tail  male ;  ''  and  failing  such  issue,,  or  if  the  child, 
'^  of  which  the  said  Mrs.  Wickham  Provost  is  now 
*'  pregnant,  should  prove  a  son,  then  I .  give  the  said 
*^  lands  and  hereditaments  to  Bell  Wickham  Provosi 
''  the  younger,  for  her  life,  without  impeachment  of 
''  waste  other  than  wilful  waste,"  and  to  her  first  and 
other  sons  successively  in  tail  male ;  with  remainder  to 
the  use  of  Stevens  Dinely  Totton  his  heirs  and  as^ 
signs,  for  ever. 


\U^ 


WlCKUAK 
TVlCJUI4M#: 


.  The  Bill  was  filed  by  AnndbeUa  Wickham^  with  her 
husband ;  stating,  that  she  was  by  nustake  in  the  Will 
called  Mrs.  l^ickham  Provost  \  and  her  daughter  Anna^ 
beUa  Provis  Wickham  was  also  by  mistake  called  Bell 
Wickham  Provost  the  younger;  that  after  the  death  of 
the  testatrix  the  Plaintiff  Atmabella  was  delivered  of  a 
son ;  whereby  the  Defendant,  her  said  daughter,  became 
entitled  for  life  upon  the  death  of  the  Plaintiff;  that 
there  was  no  person  in  esse  entitled  to  cut  timber ;  and 
that  there  were  trees  upon  the  estate,  that  ought  to  be 
cut,  as  they  were  decaying,  and  the  fall  'would  benefit 
the  estates  in  remainder* 


By  consent  an  Order  was  made,  that  the  Master  should 
inquire,  what  timber  ought  to  be  cut;  and  directiona 
were  given  for  cutting  what  the  Master  should  think 
proper.  Under  that  direction  timber  of  considerable 
yalue  was  cut* 


■    •   1 


The  cause  eoming  on  for  farther  directions,  the 
^question  was,  whether  the  Plaintifi*  was  entitled  to 
the  capital  sum,  produced  by  the  timber;  and  if  not 
to  the  capital,  whether  she  was  entitled  to  the  int^est 
of  it* 


[•481] 


fiir 
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Bir  JSamuelJtomitty,  Mr.  Hart,  and  Kr.  Cbafe,.fif 

'  the  Plaintifis :   Sir  Arthur  Piggott  and  Mr*  Beii-» 

.    yon,  for.  the  Tenant  for  Life  in  Remainder,  De*' 

fendant. 

^  Under  this  limitation  the  tenant  for  life  is  entitled' 
to>eTer7  thing,  that  in  a  fair  sense  can  he  deemed,  profit ;' 
impeachable,  not  for  waste  in  the  ordinary  meamng,' 
but  for  destruction,  as  cutting  trees  not  fit  to  be  cut,' 
or  pulling  down  houses.  No  case  has  before  occtlrred 
lipon  the  word  "  wilful ;"  which  must  mean  something 
different  from  "voluntary,"  the  term  in  Garth  ▼.  Cat" 
tQti(GZ).  This  timber  was,  not  merely  at  maturity, 
but  decaying.  This  is  a  question  of  kitention;.  and  the 
testator  could  not  consider  as  waste  an  act  necessary  to^ 
preserve  the  property,  the  fall  of  trees  fit  for  cutting 
and  growing  "worse. 


If,  however,  the  tenant  for  life  is  not  entitled  to. the 
capital  sum,  produced  by  the  timber  thus  cut  by  order 
of  the  Court,  she  is  to  the  interest,  following  the  interest 
she  bad  in  the  timber,  when  standing,  in  respect  of  the 
shade,  &c. ;  the  money  produced  by  the  timber  follow- 
ing the  uses  of  the  settlement:- Pofi?/!^//  v.  The  DmeheM 
of  Bolton  (63),  Tulletv.TuUet{Gi),  Delapok  y.  Dda- 
pok{65). 


I  4S2  ] 


Mr.  Leach  and  Mr.  Shadwell,  for  the  Renminder- 
man  in  Fee.  ... 
This  Defendant  has  now  a  vested  remainder  in  fee  ( 
and  there  could  be  no  doubt  of  his  right  to  the  timber, 
if  fallen  by  wrong  or  accident;. but,  this  being  the  act 
of  the  Court,  he  does  not  claim  it ;  merely  resisting  tbtf 
claim,   set  up  by  the  other  parties.    Waste  is  either 

wOfiil 

(62)  1  Fes.  524, 646. 1  JDtcA.  322,    cited   ante,    Vol.   Hf; 

183.  378. 

,  (63)  Ante,  Vol.  Ill,  374.  (05)  Ante,  Vol.  XVII,  150. 

(64)    Amb.  370.      iJHck. 
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#ilftil  «n3  w>IuK|tary^  oi  permissiTe. '  The  tenant  for  life' 
is.  by  this  liniitatioh  unimpeachable  for  the  latter^  but 
impeachable  for  voluntaty,  wilful^  waste;  imd  therefore 
could  not  cut. 


in 


1816^ 


WlCKHAlf 
.WlCKH^II, 


*  The  question  upon  the  other  ckmi  is  settled  by  Be^ 
wick  V.  Whitfield  (66).  The  interest  of  the  tenant  for 
Hfe  in  the  shade,^  ftcy  cannot  support  his  claim  of  the 
interest  of  the  money.  In  Powlett  Vi  The  Ducheu 
of  Bollon  the  tenant  for  life  had  also  the  remainder  in 
fee.  Thfi  reason  .given  in  TuUet  v.  TuUet^  which  seetns 
to  have  >  no  application^^  is,  that  there  was  an  infant  te- 
nant in  tail«  probably  m  possession;  and  in  Delapola 
V.  Delajpole  the  application  was  by  the  remainder-man 
in  tail ;  who  would  have  been  absolutely  entitled  to  the 
trees,  as  a  part,  of  the  inheritance,  cut  down  with  con^ 
sent  of  the  tenant  for  life :  and  it  was  determined  entirely 
as  an  amicable  question. 


Sir  Samuel  Romilly^  in  Reply. 
Admitting,  that;  the  tenant  for  life  had  no  right  tq 
cut,  the  timber  being  cut,  it  is  as  if  it  had  been  blown 
dowTU  The  question  in  Bewick  v^  Whitfield  was  uppii 
the  claim  of  the  tenant  for  life  to  a  proportion  of  the 
timber ;  and  he  was  held  entitled  to  no  part  of  it : 
^but  the  Oourt  waa  not  then  in  the  habit  of  laying  put 
the  money  produced  by  it.  How  is  it  material,  who 
makes  the  application!  Delapple  v.  Delapole  is  a  very 
strong  case  from  the  prohibition  against  cutting  timber. 
This  question  however  appears  to  l^ave  been  decided 
lately  in  Q^^orntf  V.  Gbftonitf.        . 

2'he  Master  q/*  the  Rolls. 
In  the  case  of  Osborne  v.  Osborne  I  made  the  Order 
for  cutting  the  timber ;  hesitating  as  to  the  other  Order 
for  pajing  the  interest  of  the  money  to  the  tenfmt'foc 

...  life; 

(66)  3  P.  WiU.  2^. 
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1815.  life;  which  however  was  afterwiurds  made  by  die  Jt^rcf 
^^^^  Chancellor;  and  lately  upon  the  application  of  all  parties 

^^  some  of  the  money  was  laid  oat  to  defiray  the  ezpeaae 

•WiCKHAM.  of  an  inclosnre.  In  the  case  of  Lewis  v.  Cray,  in  1798, 
On  ap|>lication  Lord  Rosslyn  likewise  gave  the  interest  of  the  money 
of  all  parties  to  the  tenant  for  life.  I  hold  myself  bound  by  Ostmme 
tho  expense  y^  Osborne  to  give'  the  interest  to  the  tenant  for  life^ 
of  an  iDclosare  jf  g,,^  ^^y^^^  ^y  ^.       ^^^^  j^  \^^^  to  me  to  be  a 

was  defraved  ^         ^  , 

,    ^    c  question  at  Kiw« 

out  of  money,  ^ 

produced   by 

sale  of  decay-  The  Decree  declared  the  Plaintiff  entitled  to  the  iiH* 
jng  timber,  cut  terest  of  the  money  produced  by  the  sale  of  the  dm- 
by  Order  of  ^ier ;  the  capital  to  be  laid  out  in  real  estate,  to  be  set- 
tne  U>urt.         ^j^  ^  ^^  ^^^^^  ^£  ^j^^  Yj^jlj  ^  ^^ J  directed  an  inquiry  whe« 

ther  any,  and  what,  trees,  not  ornamental,  were  standi 
ing,  of  mature  growth,  or  deca3nng,  or  otherwise  proper 
to  be  felled,  with  liberty  to  apply. 

1810. 

April  3d. 

1816.  WALTER  V.  MAUNDE. 

July  Sth.        ' 
(See  Coler.      'T^HE  Decree  at  the  RoUs   in  the  cause  of  Cok  t« 

Wade^  ante,  Wade  (  67 )  in  favour  of  the  next  of  kin  according 

Vol.  XVI,  27.)  to  the  Statute  of  Distributions  was  brought  on  as  to  the 

Th^  Yeal  es-    real  estate  only  upon  Appeal  by  the  heirs  at  law, 
tale,  except 

what  was  con-  jyj  Panbtanaue,  Serieant  Palmer,  and  Mr.  A/rar^ 
verted  in  exe-  .       V.  ^r^'      I^  \     ,  '       ,.      ^,        ^^^ 

Guti  n    f  th  ^^'^  ^'  Appellants,  representmg  the  ques* 

power  taken  ^^^  ^  ^'  whether  the  real  estate  was  by  this  Wilt 
by  the  next  of  converted  into  personal,  or  so  far  disposed  of,  that  it  can 
kin"  as  real :  go 

the  WiU  not  (67)  Ante,  Vol.  XVI,  27. 

operating  a       - 

conversion  out  and  out :  the  representatives  therefore,  tbe  trust  being 
disappointed,  taking  the  respective  estates,  as  they  find  them ;  having 
no  equity  against  ^fich  other. 

Tbe  costs  apportioned  according  to  the  value  of  the  real  and  per- 
sonal estates. 
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go  wUh  the  penKmal  property  to  the  next  of  kin  uBdet 
the  Statute  of  DittributioiiB,  taking  as  upon  an  inteita(gr» 
argued^  that  the  real  estate  must  go  to  the  heir,  as  if 
there  had  been  no  devise:  the  effect  being  the  samej 
as  the  ]>ower  of  8electi<m  cannot  be  exercised.  The 
Decree  in  favor  of  the  next  of  kin  at  the  deadi  of  the 
testator,  with  reference  to  the  real  as  well  as  the  per- 
sonal estate,  must  proceed,  if  not  upon  the  principle  of 
intestacy,  on  a  conversion  of  the  real  out  and  out.  It 
was  to  be  converted  only  for  the  purpose  of  division; 
and,  if  not  divided,  results  to  the  heir  in  its.  or^pnal 
state,  as  in  Williams  v.  Caacfe(  68),  and  various  other 
cases,  {oUowix^  Ackrotfd  v.  Smiifts(m{69)i  establishing, 
where  the  devise  was  for  a  particular  purpose,  whick 
fiiiled,  a  resulting  trust  for  the  heir,  even  though  the 
estate  may  have  been  actually  turned  into  money. 


424 
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V. 

Maund% 


The  Appeal  stood  over  upon  a  defect  of  parties,  ob- 
served after  the  argument  was  concluded^ 


[4^] 


The  Lard  Chancxllor< 
The  opinion  of  the  Master  of  the  Rolls  upon  that, 
which  appears  to  have  been  the  only,  or  at  least  die 
principal,  question  before  him,  in  which  opinion  I  agree, 
was  that,  attending  to  the  words  of  the  Will,  the  tes-> 
tator  intended  a  personal  discretion  to  be  vested  in  those 
persons,  whom  he  names  as  the  trustees  for  distribution ; 
and  that  discretion  could  not  be  truismitted  to  the  re- 
presentatives. The  Master  af  the  Molls  was  also  of 
opinion,^  that  the  non-existence  of  that  discretion  at  this 
day  does  not  amount  to  an  intestacy  as  to  the  real  or 
the  personal  estate ;  but,  according  to  the  decisions,  that 
discretion  having  failed,  the  power  was  in  some  person, 

connected 


Jul)  ZtK 


(68)  Ante,  Vol.  X,  600.  Vol.  XVIII,  156.  WHght  r. 

(60)    1  Bro.   C.  C.    503.       Wright,  XVI,  188,  aod  the 
Ante,    Hooper    v.    Ooodunn,      noteai,  ldO«    1, 45, 204. 
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Walter 
Maundb. 


ftoimecteA  irith  a  trust;  and  tho^,  'tti^ho' Wei^  the  ii^l 
of  kin  of  the  testator^  would  take  the  property  npoii 
the  authority  of  cases,  considering  th4sif  powers  em  tdt^ 
meted  with  trust ;  and,  Wherd  in  the  elceeutf  on  oP  WIDsi 
giving  such  |>owers<  of  distribution,  *ffiohgh  fhe'  penbijft}^ 
having  that  power,  might  select  individud  tdationflr  iiR>M^ 
remote  than  the  next  of  kini  6i^  ^fkla  ot  thdtHSb^ 
eretion)  as  far  as  diote-  persons  do'iiot  iiielect  -siiich^^ 
ladotlS)  the  Court  itself  confined  it,'  as  upoit  a  ikilurebf 
the*  erecutioii  of  the"pi»weri  tO<>a  disp<feitioti  Ori  ^ 
fceneBt  of  the  ttext  of  kini  /•..:.'    -: 


^••? 


'MVi 


.••**u« 


/'^ftt  this  is  so  as  tb  personal  estate  b  demonalnratei 
by  easesy^  that  are  perfecdy  Ihmiliar ;  atid*  my  o)Mttioll 
4s^>  diat  this  Will  means  by  the  tCfrJh^^"  relations^  ariA 
''  kindred**  the  same  thing;  but,  if  no€|  Without  gt^ng 
through  all  the  cases,  that  late  determinations  hate 
settled)  that  the  ^term  ^  relations  *'ni^ns  next  of  llin 
even  as  to  real  estate.  *  ^'    ^  •  •  ^ 


[486] 


Deyiie  to  re- 
lations to  claim 
within  a  year 
established  for 
those  claimiDg 
within  that 
period. 


I  do  not  observe  in  the  Judgment  6  f  the  Miuier  of 
ike  RoUs;  that  any  notice  was  taken  of  the  power'  of 
inquiry  given  to  the  trustees '¥or'iifte<^  years  before  a 
distribution;  but  no  diflPeiehce' arisefa  from  that  in  a  case 
of  this  sort.  Where  there  is  a  disposition  to  relations, 
to  claim  within  a  year,  ( alluding  to  the  case  (  70 )  upoh 
Hbityiooocf's  Will);  the  Court  has  said,  those,  wim 
claim  within  the  year,  may  take;*  for  convenience;  as 
otherwise  there  would  be  no  end  of  the  inquiry;  and 
the  terms  of  the  Will  may  be -so  comprehensive  as  to 
baffle  all  attempts  to  ejcecute  itr:  but  this  testator  him- 
self giving  a  limitation,  equally  answering  the  purpo^ 
of  convenience,  the  period  is  not  to  be  so  confined. 
This  power  of  inquiry  for  fifteen  years  is  however  not 
material;    as,   if  the  party  has   hh  whole  life   to  nutke 

the 


<70)  Beknett  v.HoHywood,  Amh.  70a. 
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the  inquiry^  and  according  to  the  t  case  of  Harding\T$ ' 
Glyn {71)  may  give  to  a  relation,  who. is  not  the  next 
of  kin,  yet,  if  he  has  Hot  made  the  selection,  the  Court 
gives  the  property  to  those  persons,  who  are  the  next 
of  kin  at  the  testator's  death ;  and  here  also  the  party 
is  not  compelled  to  give  a  proportion  of  the  fund  to 
^ach  and  every  relation;  but  has  a  power  to  select  such 
such  .relations  as  he  thinks  proper. 


1815. 


Walter 
Maunde.^ 


•  The  Master  of  th^  Rdtts  ^^olares  his  opinion,  "which 
is  also  mine,  that  the  real  and  personal  estates  belong^' 
Under  the  circumstances  to  the  next  of  kiiil  of  the 
testator:  but  the  language  of  his  Judgnietit  does  not 
necessarily  lead  to  the  language  to  be  found  in  the 
Decree.  The  testator  had  botib  real  '  and  per&onal 
estate;  and  part  of  the  real  estate  in  a  due  executiorl 
^  of  the  trust  had  been  converted  into  personal.  The  first 
consideradon  therefore,  if  the  next  of  kin  are  to  tidee, 
Is,  in  what  manner  they  are  to  take.  According  tb  the 
Decree,  both  the  real  and  personal  estates  go  to  th^ 
next  of  kin  and  their  persoilal  representatives.  That 
decbion  considers  the  Will  as  converting  the  real'estatid 
but  and  out;  and  then,  if  the  next  of  kin  are  to  take 
the.  estate,  being  so  converted  out  arid  but,  they  midi 
take  it  as  personal  estate.  The  question  however  is^ 
whether,  if  the  testator  has  giv6n  both  his  real  afid 
personal  estates  to  trustees,  with  a  direction  to  distlri- 
bute  them  in  «uch  manner  and  proportibns,  and  subject 
to  such  annuities  and  mortgages,  as  they  may  tb&ik 
proper,  it  follows,  that,  as  they  could  convert,  or  forbear 
to  convert,  this  Court  is  therefore  to  say,  it  will  distri- 
bute  the  whole  as  personal  property;  as  that  is  more 
convenient,  though  not  the  mode  of  distribution  direbted. 
The  effect  of  all  the  cases  is  this ;  that  the  Will,  if  it 

ii 


[  •4S7  1 


r  ■ 


■  •  •  ^, 


(71)  1  Atk.  469,  corrected 
from    the    Register's  Book, 


ante,  Vol.  V,  50\,  Brvten  rl 
Bigg: 
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i^4SS  ] 


is  to  be  construed  as  giving  to  the  next  of  kin  undei^ 
the  term  ''relations**  the  real  estate^  gives  it  as  real 
estate ;  and,  though,  taking  as  devisees,  in  that  character 
they  take  the  property  in  the  quality,  in  wfaidi  they 
receive  it ;  and  a  devise  "  to  my  relations,**  if  that  de« 
acription  hits  A,,  has  the  same  effect  as  a  devise  to  A*^ 
and  his  heirs,  the  devisee,  whdre  there  is  both  real  and* 
personal  estate,  will  take  each,  transmissible  as  such. 

The  question  therefore  is,  whether,  the  discretion, 
enabling  the  execution  of  a  poweri  connected  with  trusty 
being  gone,  and  the  effect  being,  that  those,  who  are  the 
relations,  or  next  of  kin,  at  the  death  of.  the  .testator^ 
are  to  be  considered  as  the  persons  (o  take,  described  hf 
name,  are  they  to  take  the  personal  estate  as  personal, 
and  the  real  estate  as  real,  or  as  personal ;  and  is  there 
enough  in  this  Will  to  show,  that  the  testator  intended 
^  to  convert  his  real  estate  into  personal ;  or  did  he  mean, 
that  each  species  of  estate  should  go  in  the  quality,  in 
which  it  is  given?  What  is  there  in  this  Will  to  show, 
that  he  has  converted  the  real  estate  out  and  out?  Thf 
description  throughout  the  Will  is  real  and  personal  ea^ 
tate.  The  power  of  distribution  describes  the  subject  as 
real  and  personal:  all  the  directions,  prescribing  what 
the  trustees  are  to  do,  as  convenient  for  the  purpose  of 
distribution,  advert  to  it  as  consisting  both  of  real  and 
personal,  and  as  remaining  so  after  division:  conveying, 
mor^aging,  for  equality  of  distribution ;  «ubjecting  the 
real  estate  to  charges  ;<  and  directing  a  conveyance  at 
the  end  of  the  period  of  fifteen  years. 


.  Suppose,  both  the  trustees  had  died  in  the  testator's 
life :  upon  what  passage  in  the  Will  would  the  re- 
lations have  taken  otherwise  than  as  real  or  personal 
estate,  equally  to  be  divided  among  them ;  the  effect  of 
such  a  Will,  where  the  power  of  distribution  fails,  being, 
that  they  do  take  equally?    The  consequence  b,   that 

they 
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Aey  would  take  the  real  estate  as  real,  and  the  per-       fl815. 
;»iial  as  personal.  ^^^n 

1  , 

If  under  the  Will  the  real  estate  is  not  converted,  Macnde. 
when  the  question  is  raised  between  the  heir  at  law 
and  ^  next  of  IJh,  there  is  no  equity  between  them. 
They  take  the  fund,  as  they  find  it.  Therefore  die 
real  estate  unconverted  remains  real ;  and,  whether  it  is 
fee-simple,  or  gavelkind,  whatever  the  party  himself 
would  have  taken  luider  the  distribution,  had  it  taken 
effect,  his  proportion  under  an  equal  division  of  the 
iund,  now  to  be  made  among  all,  goes  to  the  re^esen- 
tatives  according  to  the  quality  of  the  property  he  would 
himself  have  taken. 

The  only  remaining  question  is  one,  which  could  not 
^  be  adverted  to  at  the  Rolls,  if  that,  which  I  have  just  [  ^  429  } 
considered,  was  not.  The  trustees  having  proceeded  to 
a  certain  extent  to  convert  part  of  the  real  estate,  a 
question  has  been  raised,  whether  that  which  having  been 
real  estate  at  the  testator's  death,  is  now  converted  in 
execution  of  the  trust  by  those  persons,  having  authority 
to  convert  it  with  a  view  to  the  distribution  authorised 
by  the  Will,  is  to  be  considered  as  personal  estate,  as  it 
happens  to  be,  or  as  real  estate,  as  it  was  at  the  tes- 
tator's death.  My  opinion  upon  that  question  is,  that 
whatever  the  trustees  did  towards  and  in  a  due  execution 
of  their  power  with  a  view  to  the  execution  of  the  trusty 
which  is  now  disappointed,  the  Court  will  also  take  to 
be  property  of  the  same  nature  and  quality  as  it  is  found. 
Whatever  therefore  was  converted  into  personal  estate 
in  the  due  execution  of  the  trust  must  be  taken  as  per- 
sonal estate. 

There  is  one  point  more;  upon  which  nothing  was 
8ud :  what  alteration  is  to  be  made  as  to  the  provision 
for  the  costs.     All  the  costs  are  thrown  upon  the  per^ 

Vol.  XIX.  C  C  sonal 
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1815.  sonal  estate;  the  whole  bemg  considered  as  one  fvndi 

m^*^"^^  According  to  my  opinion  that  will  require  sone  ahers- 

^^  tion;  and  the  costs  nrnst  he  apportioned  according  to 

Maundb.  the  Talue  of  the  real  and  personal  estates  (7S). 

(72)  Beames  on  Coits,  176, 1. 


Rolls. 

1816.  GOURLAY  V.  Thb  Dukk  op  SOMERSET. 

jMlylBth,14th. 

Decree  for  spe-  rpHK  cause  (78)  coming  on  to  he  heard,  a  question 
cific  perform-  -■•  ^^^^  whether  the  reference  to  settle  the  leaa^ 
^^^  [^430]  ^to  he  made  by  the  Defendant  to  the  Plamtiff;  should 
airreement  to  ''^  ^  ^®  Master,  or  to  Mr.  Gale,  under  the  provision 
grvitalease;  ^  ^^  agreement,  that  a  lease  and  counterpart  should 
rejecting  one  be  prepared,  and  executed  by  the  parties ;  which  should 
term,  for  such  contain  all  such  conditions,  reservations,  and  agreements, 
conditions,  &c.  ^^j^  respect  to  alteration,  and  the  manner  in  which  the 
as  shall  be  f^^^  should  be  left,  "  and  all  such  usual  and  proper 
^  ^  g^^^*  *'  conditions,  reservations,  and  agreements,  as  shall  be 
substitating  a  "  j^^^g^d  reasonable  and  proper  by  John  Gale,  of,  ftd 
reference  to  ''  ^^  surveyor,  and  in  case  of  his  death,  by  some  other 
the  Master;  **  proper  and  competent  person,  to  be  mutually  agreed 
the  agency  of  ^  upon  by  the  said  parties.** 
J.  6.  not  being 

of  the  essence      jj,^  g^ji^    fo^  the  Defendant,    contended,    that  the 

Court,  decreeing  a  specific  performance,  will  take  the 
whole  subject  to  itself,  and  determine  by  its  own  officer, 
not  by  any  particular  individual,  what  are  usual  and 
proper  covenants:  Street  y.  Rigbjf{74f). 

Sir  Samuel  Rotnilly,   for  the  Plaintiff,   repfied,  that 
the  Defendant  by  resisting  the  performance  of  his  con- 
tract, 

(73)  Reported  1  Fef.  $•  Am.      See  MUcheU  v.   HarrU.  11, 
68.  129,  and  the  note,  137. 

(74)  Ante,  Vol.  VI,  816. 


of  the  contract. 


CASES  IN  CHANCERV.  430 

tracts  and  compelling  the  other  party  to  file  a  Bill,  would'  1815. 
thus  get  rid  of  his  agreement,  that  th*  lease  should  be  ^  "^"^^ 
settled  by  the  individual  named,  in  this  instance  his  own  i,. 

steward.  The  Duke  of* 

^^,„^,,,^^,,,„^,„„^^^^  Somerset, 

7%e  Master  of  the  Rolls. 
I  cannot  find  any  case,  in  which  an  agreement  to  sub-      ^^ly  14^A. 
mit  any  matter  to  reference  has  been  used  in  any  other 
way  than  as  an  objection  by  the  Defendant  to  the  in- 
terference of  the  Court  upon  the  subject-matter  of  such' 
agreement.    There  is  no  instance  of  a  Plaintiff  seeking 
•the  interposition  of  the  Court,  and  obtaining  it,  who      [  •^Sl  ] 
has  been  held  entitled  to  have  any  part  of  his  relief  ad-' 
ministered  to  him  through  the  medium  of  a  reference, 
compulsory  on  the  other  party.     A  Bill  seeking  that,     No  specific 
would  be  pro  tanto  a  Bill  to  enforce  the  specific  per-  performance  of 
formance  of  an  agreement  to  refer  to  arbitration :  a  spe-  *"*  agreement 
cies  of  bill,  that  has  never  been  entertained.    In  some  /!   ^V     -,.'" 
cases,   under  particular  circumstances,   as  in  Waters  v.    .         rticnlap 
Taylor  (  75 ),  relative  to  the  Opera  House,  and  the  case  circamstances 
of  a  brewery,  where  there  were  many  partners,  the  Court  as  in  the  case 
has  said,  it  will  leave  the  parties  to  the  remedy  they  of  the  Opera 
have  chalked  out  for  themselves :  but  then  it  refused  all  House,   and 
interposition.     It  did  not  act  through  the  agency  of  the  *  brewery, 
arbitrators;  appointing  them  to  take  the  account;  and 
adopting  their  decision  as  its  Decree.  oartners    the 

parties  were  left  to  the  remedy  they  had  chalked  oat  fc^r  themselves; 
the  Court  refasing  all  interposition;  not  acting  throogh  the  agency  of 
the,  Arbitrators,  appointing  them  to  take  the  accoants,  and  adoptin^^ 
their  decision  as  the  Decree. 

When  the  agreement  is,  that  the  price  of  the  estate    iTie  price  it 

shall  be  fixed  by  arbitrators,  and  they  do  not  fix  it,  there  °f  *®  essenc* 

-    of  a  contract 

(76)  Ante,  Vol.  XV,  10.  ^f  »al«  '•  i^t 

therefore,  to 

be  fixed  by  Arbitrators,  and  they  do  not  fix  it,  there  is  no  contract: 

but  the  Court  determining,  that  an  agreement  ought  to  be  executed, 

does  not  require  foreign  aid  to  carry  the  details  into  execution. 

CC2 
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1816.         is  no  contract  ( 76 ) ;  as  the  price  is  of  the  essence  of  n. 


^  contract  of  sale,  uid  the  Court  cannot,  make  a  contract^ 

17.  where  there  is  none:   but,  where  tjie  Court  has  deter- 

The  Duke  of    mined^  that  the  agreement  is  binding  and  concluded  and 
Somerset,     g^^j^  ^^  ought  to  be.executed^  it  does  not  require  foreign 
[  *433  ]      aid  *to  carry  the  details  into  execution.     Gale*s  agency 
is  not  of  the  essence  of  this  contract.    The  Plaintiff  will 
not  contend,  that  there  is  an  end  of  it,  if  Gale  refuses 
to  settle  a  lease.    If  the  Defendant  insisted,   that  the 
only  lease  he  was  bound  to  execute  was  one  to  be  ap- 
proved by  Gale,  and  not  by  the  Court,  there  would  be 
more  colour  for  the  objection :  but  the  Plaintiff  comes 
voluntarily  into  Court;  and  not  stating,    that  any  lease 
was  tendered,   or  any  step  taken  for  obtaining   Golems 
approbation,  says,  he  does  not  choose  to  be  bound  by 
the  lease,  which  the  Court  may  think  a  proper  one; 
That  objection  does  not  he  in  his  mouth.     Suppose  the 
reference  made  to  Gale;   is  his  decision  liable  to  ex- 
ception ?    If  it  is,  the  decision  with  regard  to  the  pro- 
priety  of  the  lease  will  ultimately  be  that  of  the  Court : 
if  not,  the  Court  may  be  carrying  into  execution  a  lease, 
which  it  may  think  extremely  unreasonable  and  improper. 
If  the  parties  had  gone  to  Gale,  and  got  him  to  settle  a 
lease,  and  one  of  them  had  objected  to  the  covenants 
as  improper,  and  the  Bill  had  been  filed  by  the  other, 
the  Court  would  have  inspected  the  lease ;    and  if  it 
Execution  of    were   found  unreasonable,  would  not  have  decreed  an 
a  contract  re-   execution  of  the  agreement.    In  the  case  of  Emery  v. 
fused ;  the  va-  Wase  ( 77 ),  where  the  arbitrator  had  settled  the  price, 
laation  of  an    y^^  ^^  execution  of  the  contract  was  refused,   as  the 

Arbitrator,        valuation  had  not  been  properly  and  discreetly  made, 
who  settled  the.  r    r     ^  j 

:       *         .  Upon  the  whole  my  opinion  is,   that  the  lease  must 

and  discreedy  ^  settled  by  the  Master,  and  not  by  Mr.  Gale. 

made. 

06)  Blundell  v.  Brettargh,         (77)  Ante,  Vol.  V,    846; 

ante.  Vol.  XVII,  282.  see  the  note,  840. 
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R(H.LS. 

MOORHOUSE  V.  DE  PASSOU(78).  ^^1^- 

JulyWth. 
A  N   objection  was  taken  by  tbe  Plaintiff   to  reading   In  Equity  ob- 
the  evidence  of  a  witness^  examined  for  the  De-  jectioa  to  the 
fendant,    and  cross-exammed  by  the  Plaintiff,    on  the  competence  of 
ground   of  interest  in  the  event  of  the  suit.     The  ob-  •  ^     ^ 
ject  of  the  Bill  was  the  specific  performance  of  an  agree-  ^-jy^j  k„ 
ment  by  the  Defendant,  the  incumbent  of  a  living,  to  gfQgj^xamina- 
grant  to  the  Plaintiff  a  lease  of  the  tithes  and  glebe,  tioiu 
The  objection    arose    out    of  the    cross-examination ; 
stating  a  letter  from  the  Defendant  to  the  witness,  who 
was  one  of  the  parishioners,  inquiring,  whether,  in  case 
this  suit  should  be  determined  in  the  Defendant's  favour, 
the  parishioners  would  give  him  the  annual  sum  of  500/. ; 
that  an  answer  was   sent,  signed  by  the  deponent  and 
other  parishioners,  proposing  to  give  500/.  a  year  for  a 
term  of  three  years ;  to  which  the  Defendant  afterwards 
verbally  agreed ;  and  the  deponent  believes  or  expects, 
that  the  Defendant  will  in  the  said  case  let  the  tithes  ta 
him  and  the  other  parishioners  accordingly. 

Sir  Samuel  Romilly  and  Mr.  Hey*^  for  the  Plaintiff, 
insisted  upon  the  objection,  especially  as  it  applied  to 
the  evidence  of  a  principal  witness :  and  observed  upon 
the  case  of  Scott  v.  Fenwick  ( 79  )• 

Mr.  Zr^ocA  and  Mr.  Home,  for  the  Defendant,  con- 
tended, that  the  objection  came  too  late  after  cross- 
examination  upon  the  merits. 


The  Master  of  tl^e  Rolls.  [  454  ] 

An  objection  was  taken  to  the  competence  of  a  wit-     July  l^th. 
ness,  as  being  interested  in  the  event  of  the  suit.     I 
'  thought 

(78)  Coop.  300.  (79)  OvoU.  1250. 
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MOORHOUSE 

D£  PAssou. 


thought  he  was  interested :  but  it  was  said,  a  party  having 
cross-examined  a  witness,  cannot  afterwards  object  to 
his  competence.  Upon  that  objection  the  cause  stood 
over ;  that  the  doctrine  and  practice  might  be  ascertiuned 
by  looking  into  the  authorities.  I  have  been  furnished 
with  nothing  more  than  is  to  be  found  in  the  case  of 
Scott  V.  Fenwick,  cited  from  Gmllim ;  and  my  own  re- 
search has  discovered  only  one  additional  case  upon  the 
subject.  The  Corporation  of  Sutton  Coldfield  ▼•  WU* 
«oit(80).  These  cases  appear  to  stand  in  opposition  to 
each  other.  In  the  latter  the  party  was  held  to  have 
waived  his  objection  to  the  competence  of  a  witness  by 
cross-examining  him ;  and  the  contrary  opinion  seems  to 
have  been  entertained  by  the  Court  of  Exchequer  in  the 
other  case. 


At  Law  ob- 
jection to  the 
competence 
of  a  witness 
waived  by  pur- 
suing his  cross- 
examination 
after  his  inte- 
rest appears; 
which  formerly 
could  be  in- 
quired into 
only  on  the 

now,  if  interest 
comes  out  at 
any  period, 
the  evidence 
is  rejected. 


Then  how  does  it  stand  on  principle  ?  At  law  a  party 
waives  any  objection  to  the  competence  of  a  witness  by 
pursuing  his  cross-examination,  after  the  witness  ap- 
pears to  be  interested.  Formerly  the  inquiryi  whether 
a  witness  was  interested,  could  be  made  only  upon  the 
voir  dire:  now,  if  the  interest  comes  out  at  any  period, 
his  evidence  is  rejected*  Here  there  is  no  such  opportu- 
nity of  inquiring  into  the  competence  of  the  witness  by 
the  voir  dire:  and  until  the  depositions  are  published,  it 
cannot  be  known,  whether  the  witness  has,  of  has  no^ 
admitted  the  fact,  upon  which  the  objection  arises. 
The  waiver  at  law  arises  from  pursuing  the  examini- 
*  tion,  after  the  objection  to  the  competence  of  the  wit- 
ness is  known :  but  it  is  difficult  to  say,  how  an  unknown 
objection  can  be  waived.  The  witness  may  deny  all 
interest  in  the  cause ;  and  upon  the  supposition,  that  he 
is  competent,  it  may  be  very  material  to  the  other  party 
to  cross-examine  him. 


Under  these  circumstances,  the  principle  leads  to  this 
conclusion,  that  in  equity  the    cross-examination  of  a 

witness 

(80)  1  Vern.  264. 
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witness  m  utter  ignorance  of  his  having  given  an  answer  1816* 

to  an  interrogatory,  showing,  that  he  has  an  interest  in  --    ^^"^^^ 
the  cause,  cannot  amount  to  a  waiver  of  the  objection  |^ 

to  his  competence.  Db  Passoij. 

The  deposition  of  this  witness  therefore  cannot  be 
read. 


Rolls. 
WYATT  V.  BARWELL.  l»^^- 

July  20(A. 
'  COWIE  having,     in  April,    1806,    taken  a    Clerical  mis* 

jease  for  96  years  of  some  ground,  near  Islington^  on  takes  do  not 
which  he  proposed  to  erect  a  chapel  and  other  buildingSi  vitiate  enrol- 
towards  defraying  the  expenoe,  opened  a  book  for  r«-  ment  under  the 
ceiving  subscriptions ;    and    on   the   1st  of  December,  *^P*"*y    ^  • 
1806,  a  deed  was  executed  between  him  and  tiie  per^sona^    To  affect  a 
who  had  then  subscribed,    declaring  the  purposes,  for  "^©P*^®'^^   ^ 
whioh  the  chapel  was  to  be  used>  and  the  manner,  in     ®®     ^ 
which  it  was  to  be  managed:  stating,  that  Catvie  was  the  ^  . 

♦  original  proprietor;  and  declaring,  that  the  management  [  •*36]  ^^^ 
should  be  exclusively  vested  in  those  proprietors,  parties  deed,  the  po- 
to  this  deed ;  who  were  constituted  a  Committee  of  Ma-  licy  of  which 
nagement ;  that  each  share  of  100/.  should  entitle  the  has  been  much 
holder  to  a  vote;  and  each  proprietor  might  sell  and  doubted, actual 
dispose  of  his  share  or  shares,    first  making  an  offer  ^^^^"^  "^"^^^ 

tibereof  to  the  Committee  or  Treasurer  at  the  original  Jt      .   * 

»         amounUDg  to 

value  of  100/.  a-share.  fraud. 

By  indentures,  dated  the  3d  o{  June,  1808,  reciting 
the  lease,  Cowie  granted  to  Mary  Barwell,  her  execu- 
tors, &c.  for  three  lives,  an  annuity  of  450/.  out  of  the 
premises  demised;  and,  to  secure  the  same,  assigned  the 
chapel,  pews,  furniture,  &c.  for  the  residue  of  the  term 

to Sykes^  his  executors,  &c. ;   trtnsferring  to  him 

a  policy 
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a  policy  of  insurance  from  fire»   effected    by  Cowie  od 
bdlialf  of  himself  and  the  other  proprietors. 


By  other  indentures,  dated  the  8th  of  May,  1812, 
citing  the  deeds  of  April  1806,  and  June  1808,  and  the 
policy  of  insurance.  Come  assigned  the  chapel  and  pre- 
mises, subject  to  Mrs.  BatwelFs  annuity,  to Soden, 

on  trust  to  seQ,  and  out  of  the  proceeds  to  pay  5000L 
to  Goodacre  and  Co.  bankers  in  Leicestershire  \  who 
had  agreed  to  advance  that  sum  upon  such  security. 
This  deed  and  that  of  1808  were  regbtered ;  the  deed 
of  1806  was  not. 

The  Plaintiffs  claimed  under  the  deed  of  December 
1806;  charging  notice  of  that  deed  and  the  interest  of 
the  share-holders  by  the  Defendants  Barwell  and  Good-^ 
acre  and  Co* ;  and  praying,  that  the  deeds  of  1808  and 
1812  may  be  declared  void  as  against  the  Plaintiffs  and 
the  other  subscribers. 


[437] 


The  answers  denied  any  notice  whatever.  There 
was  no  evidence  of  direct  notice :  but  constructive  no- 
tice was  inferred  from  the  Policy  of  Insurance,  assigned 
to  Mrs.  BartoelTs  trustee  by  the  Deed  of  Jume,  1808, 
and  mentioned  in  the  Deed  of  1812,  reciting  that  of 
1808;  and  &rther  fit)m  an  admission  in  the  answer  of  die 
Defendant  Buzzard,  a  partner  in  the  house  of  Goodacre 
and  Co,,  that  in  September  1812,  before  all  the  monc^ 
was  advanced,  a  paper  was  transmitted  to  him,  merely 
for  the  purpose  of  communication  to  a  person,  who  was 
expected  to  become  a  subscriber  to  the  chapel^  as  to 
the  nature  of  the  security ;  to  the  contents  of  which 
paper  the  Defendant  stated,  that  he  did  not  pay  any 
attention. 


Two  objections  were  taken  to  the  registration  of  the 
Deed  of  1812:  first,  that  the  name  <'  Soden'^  was  in  the 

inrolment 
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inrolment  "  Seden :*  secondlyi  that,  after  stating'  the  as^ 
signment  to  be  to  Seden,  his  executors,  &c.,  it  stated 
the  Habendum  to  Cowie,  his  executors,  &c. 


1&15. 


The  Master  of  the  Rolls. 
Under  the  Deed  of  the  Ist  of  December,  1806,  the 
Plaintiffs  claim  an  equitable  interest  in  this  chapel;  and 
they  file  the  Bill  in  order  to  set  aside  the  two  Deeds, 
subsequently  executed  by  Mr.  Cowie,  (  so  far  at  leaist  as* 
those  Deeds  affect  the  chapel),  on  the  ground,  that  the 
parties,  claiming  under  them,  had  notice  of  such  equitable 
interest.  What  species  of  interest  the  subscribers  were' 
to  have  is  not  very  distinctly  defined.  Nothing  is  asengned 
to  them,  or  to  any  trustee  for  them:  but  they  are  called 
Proprietors  throughout  the  Deed. 

It  was  contended,  that  the  latter  of  the  two  re^tered 
Deeds,  executed  in  1812,  is  not  duly  registered;  and 
therefore  the  registration  is  of  no  avail ;  first,  because 
the  name  of  the  trustee  is  spelt  Soden  in  the  Deed  and 
Seden  in  the  Inrolment:  secondly,  because,  after  stating 
die  assignment  to  be  to  Seden,  his  executors  and  ad- 
ministrators, the  Habendum  is  to  Caune,  his  executors 
and  administrators.  But  I  do  not  conceive,  that  these 
mistakes  annul  the  inrolment  No  object  of  the  Registry 
Act  (81)  can  be  affected  by  either  of  them.  Notwith- 
standing the  rigorous  exactness,  which  has  been  required 
in  inrolments  under  the  Annuity  Act  (  8S ),  it  was  held  in 
Ince  V.  Everard {S3),  that  clerical  mistakes  did  not  vitiate 
the  memorial.  The  term  assigned  was  of  61  years.  It 
was  stated  to  be  62.  The  consideration  was  stated  to 
\}e  S80/. :  but  when  they  came  to  aver  payment  of  the 

consideration, 


Wyatt 
BarwelC 


July  20th. 


i  438  ] 


(81)  Stat.  7  Anne,  c.  20. 

(82)  Stat.  17  Geo.  Ill,  c. 
26.     Repealed     by    SUtutc 


53  Geo.  Ill,  c.  141.    See  the 
note,  ante.  Vol.  II,  36. 
(83)  6  T€rm  Rep.  545. 


Notwithstand- 
ing the  rigor- 
ous exactness, 
that  has  been 
required  in  in- 
rolments un- 
der the  An- 
nuity Act,  cle- 
rical mistakes 
do  not  vitiate 
the  Memorial. 
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eonsideratioii,  the  statement  was,  that ''  the  said  eum  of 
**  ii50L"  was  really  and  bondjide  paid«  This  last  was  % 
more  important  blunder  than  that  of  stating  the  Habendum 
to  be  to  Come\  as  the  law  says,  that  such  an  Habendum^ 
being  repugnant,  is  a  mere  nullity;  and  then  the  assign- 
ment stated  stands  as  an  assignment  to  Soden\  which 
is  according  to  the  truth  of  the  fact:  and  would  be  auf** 
ficient  without  any  Habendum ;  whereas  id  the  OMe  I 
have  referred  to  it  was  left  in  a  degree  ambiguouSi 
whether  any  such  sum  as  S80iL  had  been  actually  paid. 


[  ^439  ] 


As  to  the  mistake  of  a  letter  in  the  name  of  the 
trustee,  I  do  not  see,  in  what  way  it  could  operate  td 
disappoint  any  object  of  the  Act,  when  the  substance  of 
the  transaction  is  admitted  to  be  correcdy  set  forth.  If 
search  were  to  be  made  by  an  index  of  names  df  pet^ 
^  sons,  a  mistake  of  this  kind  might  be  of  some  import- 
ance: but  the  calendar,  that  is  t6  be  kept  at  the  Re- 
gister Office,  is  of  the  parishes,  places,  and  towjuhipfl^ 
in  which  the  lands  lie. 


Then,  taking  the  Deeds  to  be  well  registered,  what 
evidence  is  there  of  such  notice  of  the  Plaintiff's  in- 
terest as  made  it  fraudulent  in  the  subsequent  incum- 
brancers to  take  the  assignments  from  Cawie.t  A  re- 
gistered Deed  stands  upon  a  different  footing  firom  an 
ordinary  conveyance.  It  has  been  much  doubted,  whe- 
ther Courts  ought  ever  to  have  suffered  the  question  of 
notice  to  be  agitated  as  against  a  party,  who  has  duly 
registered  his  conveyance:  but  they  have  said,  **  we 
cannot  permit  fraud  to  prevail ;  and  it  shall  only  be  in 
cases,  where  the  notice  is  so  clearly  proved  as  to  make 
*'  it  fraudulent  in  the  purchaser  to  take  and  register  a 
**  convejrance  in  prejudice  to  the  known  title  of  another, 
**  that  we  will  suffer  the  registered  Deed  to  be  affected.^ 

Even  imder  this  limitation  the  securiiy,  derived  from 
the  Register,  is  considerably  lessened :    as   no  one  can 

with 


<c 


<c 
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with  certainty  tell,  what  circumstances  may,  truly  or  18Uh 
falsely,  be  given  in  evidence;  or  what  judgment  a  Court  .JT^^ 
will  form  as  to  the  effect  of  the  evidence  in  any  par-  p, 

ticular  case.    However,  it  is  sufficient  for  the  present     Barwisu* 
purpose  to  say,  that  it  is  only  b^  actual  notice  clearly 
proved  that  a  registered  conveyance  can  be  postponed. 
Even  SL  Lis  pendens  is  not  deemed  notice  for  that  pur-    Lis  pendens 
pose.  not  notice  for 

the  purpose  of 

The  Plaintiffs  do  not  pretend,  that  their  interest  would  ^ etdstered 
have  been  discovered  by  any  diligence  in  the  investiga*  j^ed. 
tion  o{ Corners  tide:  but  they  say,  there  were  certain 
collateral  matters,  from  which  a  knowledge  of  it  might 
^have  been  derived.  Cawie  had,  it  seems,  effected  an  [  ^440  ] 
insurance  of  the  chapel  and  oth^  buildings,  which  pur- 
ported to  be  made  in  the  name  of  himself  **  and  the 
<'  other  proprietors."  The  poUcy  was  assigned  to  Mrs* 
BartoeWs  trustee;  and  is  iqentioned  in  the  as^gnment 
of  the  Equity  of  Redemption  to  Goodacre  aqd  Co* 
These  parties,  it  is  said,  must  be  presumed  to  have  in* 
spected  the  poUcy.  If  they  did,  they  must  have  seen 
that  there  were  '^  other  Proprietors;"  and  by  proper  in- 
quiries they  might  have  learned,  that  the  Plaintiffii  were 
those  other  Proprietors.  I  have  no  conception,  that  thia 
can  be  deemed  that  clear  proof  of  actual  notice,  which 
the  cases  profess  to  require :  especially  as  there  is  in  the 
answers  an  express  denial  of  any  notice  whatever. 

But  as  against  Goodacre  and  Co.,  it  is  said,  that  there 
is  farther  evidence  of  notice,  which. Was  received,  not 
indeed  before  they  took  and  registered  this  assignment, 
but  before  they  had  advanced  the  whole  of  the  money 
they  had  agreed  to  lend;  and  it  is  contended,  that  for  the 
subsequent  advances  they  are  not  entitled  to  the  benefit 
of  their  security  as  against  the  Plaintiffs.  This  is  founded 
on  a  passage  in  the  answer  of  Mr.  Buzxard,  one  of  the 
partners  in  the  house  of  Gnoodacre  and  Co. }  who  says, 

in 
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[♦441  ] 


in  September^  181S|  he  received  an  instrument,  froitf 
which  notice  is  inferred.  The  date  of  this  Instrument  is 
not  mentioned :  but  I  take  it  for  granted  it  was  prior  to 
Goodacre  and  Co.*s  security.  Now,  here  is  a  paper, 
transmitted  to  Mr.  Buzzard^  not  by  way  of  claim  or  no* 
tice  to  him  from  any  of  the  Plaintiffs,  not  for  his  own 
information  on  any  subject,  not  as.  a  ground,  on  which 
he  was  to  do  any  act,  but  merely  for  the  purpose  of 
communication  to  a  person,  who  was  expected  to  be- 
come a  subscriber  to  the  chapel;  and  to  whom  it  was 
thought  expedient  to  shew  the  nature  of  the  security, 
♦which  the  subscribers  were  to  have  for  their  money. 
There  was  nothmg  in  the  circumstances  or  the  purpose 
of  the  communication,  that  was  likely  to  induce  him» 
still  less  that  made  it  a  duty  incumbent  upon,  him,  to 
^ay  any  particular  or  minute  attention  to  the  contents  of 
the  paper ;  and  he  snisears  he  did  not  pay  any  attention 
to  them.  This  I  hold  to  be  no  proof  whatever  of 
notice. 


I  think,  therefore,  the  Plaintiffs  wholly  fail  in  ma 
out  any  case  against  the  incumbrancers ;  and  that  the 
Bill,  so  far  as  it  seeks  to  affect  their  securities,  must  b^ 
dismissed  with  costs  (  84). 

(84)  JoUcmd  V.  Stainbridge,  ante.  Vol.  Ill,  478. 


Rolls. 
1815. 
July  20M. 
A  joint  pur- 
chase by  two, 
to  them  and 
their  heirs, 
with  equal 
payments,  a 
joint- tenancy ; 
and  therefore 
sar?i?orship. 


AVELING  V.  KNIPE. 

T)  Y  articles  of  agreement,  dated  the  14th  of  May^ 
1806,  Edward  Knipe  agreed  to  sell  to  Thomat 
Aveling  and  Oeorge  Bowker,  their  heirs  and  assigns,  a 
freehold  estate  at  the  price  of  11,500/. ;  and  it  was 
agreed,  that  500/.,  part  thereof,  should  be  paid  to  Kmpc 
on  the  execution  of  the  agreement  $  that  5000/^  other 

part 


AMBLING 
V. 
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part  of  the  sud  sum  of  11,500/L,  should  be  paid  by  1815. 
Aveling  and  Bowker,  their  heirs,  executors,  or  adminis- 
trators, on  the  25th  of  March  next ;  and  that  60002., 
the  remaining  part,  should  at  the  same  time  be  secured  to  Knipi^ 
Knipe,  his  executors,  &c«  with  interest  at.  5  per  cent,  by 
mortgage  of  the  estate  sold ;  and  be  suffered  to  continue 
en  such  mortgage,  the  interest  being  regularly  paid,  for  the 
term  of  seven  years ;  and  Knipe  agreed  to  make  a  clear 
^  title  at  his  own  expence,  to  pay  half  the  expence  of  the  [  *  44^  ] 
conveyance,  and  to  discharge  aQ  out-goings  up  to  the  said 
25th  of  March  next,  and  on  payment  of  the  remainder 
of  the  purchase-money  to  Knipe,  and  on  his  having  such 
mortgage  for  60002.,  to  put  Aveling  and  Bowker^  their 
lieirs  or  assigns,  into  possession;  and  Aveling  and 
Bowker  for  themselves,  their  heirs,  executors,  and  ad- 
ministrators, agreed  to  purchase  the  said  estate  at  the 
price  of  II,5002L,  and  to  pay  and  secure  the  remainder  of 
the  purchase-money  in  the  manner  above-mentioned  on 
the  25th  of  March  hext,  upon  being  put  into  possession ; 
and  it  was  farther  agreed,  that,  if  Aveling  and  Bowker 
should  neglect  to  complete  the  purchase,  and  to  pay  or 
secure  the  remainder  of  the  purchase-money  on  or  before 
the  25th  of  March  next,  as  aforesaid,  the  said  Edward 
Knipe  having  made  out  a  good  and  clear  title  to  the  said 
estate,  then  and  in  such  case  the  purchase-money  paid 
should  be  forfeited ;  and  Knipe  should  be  at  Uberty  to 
resell,  and  AveUng  and  Bowker,  their  heirs,  executors, 
and  administrators,  should  make  good  to  Knipe  any  loss 
or  deficiency  he  might  sustain  in  consequence  of  such 
neglect. 

The  sum  of  5002.  was  pud  to  Knipe  upon  the  exe- ' 
cution  of  the  agreement.     On  the  10th  of  June,  ,1806, 
Aveling  died;  having,  by  his  Will,   dated  the   20th   of 
May,  1805,  appointed  Bowker  one  of  his  executors  and 
residuary  legatees. 

The 
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1815. 


Atblino 

V. 

Knipb. 


[•443] 


The  BID  was  filed  hj  the  grandson  and  heir  at  IM 
of  Aveling ;  alleging^  that  the  sum  of  500/.  had  been 
paid  by  Aveling  and  BowJcer  jointly ;  and  praying,  thai 
the  Defendants  Knipe  and  Bowker  may  be  decreed  spe<^ 
dficaUy  to  perform  the  agreement ;-  that  Bowker  may  be 
decreed  to  pay  one  half  of  the  purchase-money,  and 
•the  other  executors  ot  Aveling  may  pay  the  remainder j 
and  the  Defendant  Knipe  to  make  out  a  clear  and  good 
title,  and  conyey  to  the  Plaintiff  and  Bowker ,  according 
to  the  agreement. 


The  Defendant  Bowker  by  his  answer  stated,  that 
Aveling  had  made  the  purchase  for  this  Defendant,  his 
son  in  law,  who  paid  out  the  BOOL  on  the  execution  of 
the  agreement  out  of  his  own  money :  but  soon  after- 
wards Aveling  told  him  he  should  like  to  go  balyesl 
with  him  in  the  purchase ;  'and  the  Defendant  answering^ 
that  he  could  have  no  objection,  as  he  came  to  Aveling 
for  assistance,  and  could  not  purchase  the  estate  without 
his  assistance,  Aveling  said  he  would  consider  of  it ; 
desiring  the  Defendant  to  transfer  250L  in  the  boob 
of  his  banker  from  Aveling's  account  to  the  Defendant's, 
as  one  half  of  the  500/.,  paid  to  Knipe :  which  transfer 
was  made  accordingly;  it  still  remaining  undecided, 
whether  they  were  to  go  halves  in  the  purchase,  or  not ; 
submitting,  that  in  case  the  agreement  ought  to  be  speci- 
fically performed,  the  Defendant  is  entitled  to  have  it 
carried  into  execution  for  his  sole  benefit;  and  if  the 
conversation  between  the  Defendant  and  Aveling,  and  ih6 
transfer  d(  the  sum  of  250/.  amount  to  an  agreement,  it 
must  be  considered  as  a  new  agreement  independent  of 
and  distinct  from  the  former,  and  as  it  is  not  in  writ- 
ing, and  signed  by  the  Defendant,  &c.  insisting  uponf 
the  Statute  of  Frauds  ( 85 ). 

There 


(85)  Stat.  29  Ch,  II.  c.  3. 
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There  was  evidence  of  declarations  of  Ateltng  up  to 
ids  death,  that  he  assisted  the  Defendant  Bmoker  in  th^ 
purchase ;  and  that  the  estate  was  to  be  bought  for 
him. 


1815. 


AVBLINO 
V. 

Knipb. 


The  Master  of  the  Rolls. 

It  is  admitted,  that,  if  Aveling  and  Kmpe  are  to  be 

considered  as  joint  purchasers,  the  PlaintiflP's  case  would 

wholly  fail.     On  the  face  of  the  agreement  they  joiQily 

contract  with  the  vendor ;  but  a  doubt  was  suggested, 

whether  a  Court  of  Equity  would  in  any  case  execute 

such  an   agreement   by  a  conveyance  in  joint-tenancy. 

It  would  not,  if  there  were  any  circumstances,  from  which 

it  could  be  collected,    that  a  joint-tenancy  was  not  in 

contemplation :  but  I  have  no  conception,  that  it  is  of 

course  upon  a  controversy  between   two  purchasers  to 

depart  from  the  letter  of  their  agreement,  and  decree 

them   to   be   tenants    in   common.      There    is  a  case, 

Edwards  v.  Fashion  (86),  where  the  two  daughters  of  a 

mortgagee  for  a  term  of  years,  taking  under  his  Will  the 

residue  of  his  personal  estate,  including  the  mortgage, 

equally  to  be  divided  between  them,  afterwards  purchased 

the  equity  of  redemption  to  them  and  their  heirs :  it  was 

held  under  the  circumstances,  that  there  was  no  survivorr 

ship:  but  it  is  not  stated,  as  a  general  principle,  that 

articles  of  agreement  must  of  necessity  import  a  tenancy 

hi  common,  when  in  words  it  is  a  joint-tenancy.     That 

case  proceeds  upon  the  ground,  that  the  purchase  was 

founded  on  the  mortgage;   and,   the   daughters  being 

tenants  in  common  of  the  mortgage,  they  were  held  to 

be    tenants    in   common  of  the  equity  of  redemption 

likewise. 


[  444] 
Jyiy20th. 


Tenants  in 
common  of  a 
mortgage  term, 
joining  in  a 
purchase  of 
the  equity  of 
redemption  to 
them  and  their 
heirs,  are  te- 
nants in  com- 
mon of  the  in- 
heritance. 


It  was  contended,  that  Aveling^s  contribution  to  the 
purchase-money  has  turned  them  into  tenants  in  com- 
mon.   That  is  not  the  effect  of  an  advance  of  money 

•* 
m 

(86)  Pre.  Ch.  332. 
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AVELING 
V. 

Kmipb. 


in  equal  shares.  The  contrary  is  Idd  down  by  Sir  Josepk 
JeJcyU  in  Lake  v.  Gibson  {911  \  and  by  Lord  Hard' 
wicke  ( 88 }  in  Bigden  v.  VaUier.  There  is  nothing  m 
equal  contribution  repugnant  to  joint-tenancy:  on  the 
contrary  it  is  of  course  that  joint  tenants  should  con* 
tribute  in  equal  proportions. 

Here  Bowker  in  the  first  instance  advanced  the  whole 
deposit;  and  one  half  was  afterwards  repaid  to  him  by 
ApeUng.  In  the  first  place  I  doubt,  whetheri  if  the  ad- 
vances had  been  unequal,  we  could  have  argued  from  die 
.case  of  a  deposit  to  the  case  of  payment  of  the  entire 
price ;  for  it  is  enough,  if  before  the  contemplation  of 
the  purchase  the  parties  contributed  equally  to  the  payl- 
ment.  Unequal  payments  from  time  to  time  would  not 
.be  decisive.  Supposing,  for  the  sake  of  clearness,  we 
consider  the  500/.  as  the  whole  price :  then  it  com^ 
to  this:  Bowier  on  the  14th  oi  May  paid  the  purchase 
money,  either  entirely  on  his  own  account,  or  he  ad- 
Tanced  Aveling's  half,  expecting  re-payment  from  him. 
In  the  latter  case  the  advance  would  be  made  on  belialf 
of  the  two ;  and  Bowker  would  be  merely  a  creditor  of 
Aveling  for  a  moiety.  They  would  therefore  still  be 
joint  tenants. 

But,  supposing  that  Bowker  had  made  the  advance 
solely  on  his  own  account,  and  vHth  his  own  money,  and 
that  the  payment  to  him  of  a  portion  of  the  price  was 
entirely  a  subsequent  transaction,  that  would  raise  tKb 
case ;  not  that  Bowker  would  be  turned  into  a  trustee  for 
Aveling  quoad  the  moiety  ;  but  there  would  be  en- 
dence  of  a  new  agreement  (89)  between  them  for  die 

purchase 


(87)  1  Eq.  Ca.  Ab.  291. 

(88)  2  Ves.  253.  3  Atk. 
734-6.  See  the  suthorities 
referred  to   ante,   Vol.  IX, 


597,  n.  Jackion  v.  Jaekwm. 

(89)  Legal  v.  Miller,  2  Vti. 
229. 
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pmchaaeof  a  thaare  cS Bawkef^s  interest;  fori  WBowter         i816« 
by  payment  of  the  whole  became  iri  Equity  the  owner      a^CTTua 
of  the  entire  estate,  it  could  only  be  by  some  new -bar-*  |^, 

gain  that  any  part  of  it  could  be  devested  out  of  him,       Knips* 
It  would  then  come  to  the  question,  much  agitated  of  Whether  pay- 
kte,  whether  payment  of  part  of  the  purchase-money  is  ™f  ***  ®'  P^ 

a  part-performance  of  an  unwritten  agreement  ( 90),    But       ^  . 

*^       *  ^  money  is  part 

upon  the  evidence  it  seems  dear,  that  all,  that  was  in^  performance 
tended  by  the  subsequent  transaction,  was  to  pay  AveP  ^f  ^  parol 
mg*s  proportion  of  the  deposit,  the  whole  of  which  had  agreement, 
m  the  first  instance,  been  advanced  by  Bawker.    If  so^  taking  it  out  of 
both  the  parties  contributed  equally  to  the  purchase  i  *•  Statute  of 
which,  as  I  have  ah^dy  said,  would  not  make  ihem  ^'•^*»  «'^''- 
tenants    in  common,     lliere   n   nothing  therefore  to 
counteract  the  legal  import  of  the  agreement;  which 
made  them    clearly  joint   tenants.     Without  entering 
therefore  into  the  evidence  for  the  Defendant,  the  Bill 
must  be  dismissed,  with  costs  as  agsunst  Knipe,  and  with- 
out costs  as  against  the  executors.' 

(90)  See  the  notes,   ante,     40.      Post,    480,    Ex  parte 
VoL  XIII,  460.  Ill,  38,  9,     Hooper. 


ROBERTS  V.  TOTTY.  1816. 

npHE    Bill  was  dismissed  with  costs  on  the  13th  of   An  Appeal 

July,   1814  ;   an  account   being    decreed    in .  two  does  not  form 

other  causes  between    the    parties.      The  Defendant's  ^  ground  to 

costs  were  taxed  at  237/. ;  and  a  subpoena  for  theijn  was  ***^  process 

served  upon  the  Plaintiff;  who  after  that  service,  no  at-    .      ,     '  "^ 
,  ..nil    ▼"o^y  com- 

tachment  having  issued,  presented  a  petition  of  Appeal ;  menced  vis 

m4  moved,  that  the  payment  of  the  costs  may  be  post-  by  StUmeima, 

poned,  until  after  the  Appeal  shall  have  been  heard ;  or  Distinction, 

that  they  may  be  charged  against  the  Plaintiff  under  where  the  Ap- 

the  Decree,  directed  in  the  other  two  causes.  P®**  *•  before 

Vol.  XIX.  D  D  Mx.  ^^  •*•?  ^"^^ 
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V. 

TOTTY- 


Mr.  Hdri  and  Mr.  Owen,  in  support  of  the  Motion : 
Sir  Samuel  Rotmlly  and  Mr.  Darnell,  for  the  Defen- 
dant 

jTltf  Lord  Chancellor. 
In  a  case  (91  \  that  occurred  yesterday  on  a  motion  to 
discharge  proceedings  for  irregularity,  the  Appeal  was 
lodged,  before  any  proceeding  for  the  costs  had  heesk 
commenced ;  and  the  distinction,  taken  by  Mr.  Newland, 
between  Appeals  presented  before  and  after  a  step  taken 
for  the  costs,  appeared  to  me  to  be  very  sensible.  There 
would  be  danger  in  going  to  this  extent,  that  an  Appeal,' 
lodged  after  a  party  had  begun  to  pursue  his  remedies 
for  costs,  perhaps  with  the  very  6bject  of  preventing  the 
payment  of  those  costs,  should  stay  the  proceeding  for 
them  (92). 


The  Motion  was  refused. 

(91)  Dwuter  v.  MUfard. 

(92)  Ante,  Waldo  ▼.  Caley, 
WmiH  Y.WilUm,  Vol.  XVI, 
206,  216.     See  The  Warden, 


and  MinarCanonM  of  Si.  PauPs 
V.  3f orris,  IX,  316,  and  the 
note. 


1815. 
Jufy  21  th. 
Copyright  io 
mosic. 
Copyright, 
not  asserted 
against  viola- 
tions by  seve- 
ral persons  for 
fifteen  years. 


PLATT  r.  BUTTON  (93). 

JL|R.  Hari  and  Mr.  TroUope,  for  the  Plaintiff, 
moved  for  an  Injunction  to  restrain  the  Defim-' 
dant  from  publishing  and  selling  the  music  of  certain 
dances  claimed  by  the  Bill  as  the  property  of  the  Plain- 
tiff. 

Sir 

(93)  Coop.  303. 


not  protected 

by  Injonction,  until  established  at  law. 
In  injunction  cases  no  affidavit  as  to  the  Title-after  Answer. 
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Sir  Samuel  Romilly,  for  the  Defendant,  took  two  ob- 
jections;  1st,  that  the  Plaintiff's  copyright  in  these 
dances,  if  it  ever  existed,  had.  been  abandoned :  some  of 
them  having  been  published   by  other  persons  fifteen 

■ 

years  ago  without  complaint ;  the  effect  of  which  is  a 
deceit  upon  the  public;  and  in  this  instance ^a  gross 
injustice,  if  the  Defendant  is  restrained  from  publishing 
a  periodical  collection  of  these  dances  with  others. 
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2dly,  There  is  no  assertion  of  title  in  the  Plaintiff's 
original  affidavit,  but  only  in  the  affidavits  filed  since 
the  Answer:  and  it  has  been  decided (94)  that,  though 
affidavits  in  opposition  to  the  Answer  may  be  read  as 
to  facts,  no  affidavit  as  to  title  can  be  introduced  after 
the  Answer^ 

Mr.  Harty  in  Reply,  said,  that  some  of  these  dances 
were  published  only  last  year,  and  one  only  two  months 
ago. 

The  Lord  Chancellor. 
I  admit  this  to  be  the  subject  of  copyright  (95).  The 
case  then  is  this.  The  Plaintiff  has  permitted  several 
people  to  publish  these  dances,  some  of  them  for  fift;een 
years ;  thus  encouraging  others  to  do  so.  That,  it  is 
true,  is  not  a  justification:  but  under  these  circumstances 
a  Court  of  Equity  will  not  interfere  in  the  first  instance. 
If  as  is  represented,  some  of  them  were  published  only 
last  year,  and  one  two  months  ago,  the  Bill  ought  to 
have  been  confined  to  those.  You  may  bring  your 
action ;  and  then  apply  for  an  Injunction.  Besides,  here 
is  no  affidavit  of  title. 

(94)  Norway  v.  Rowe^  ante,         (95)  See  the   note,    ante, 
144.     See  the  note,  Vol.  I,      Vol.  V,  26,    Cary  v.  Faden. 
431. 
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l»^^-  KERRISON  r.  SPAREQW  (  86). 

Jultf2&tk,Uii. 

iDJanction  ^HE  BlD,  filed  by  the  proprietor  of  the  Nayi^tion  of 
againstthoAct  -■-  tfee  JU ver  FFar«M?y,  stated,  that  in  thq  yev  180? 
of  Commiis-  ^j^  floodgates  at  tjie  BeecW*  Lock  havi^og  become  de- 
Sewera  re-  '  ^^J^*  ^^  Plaintiff  removed  them;  and  substituted  a 
dacing  the  floati  or  tumbling  bay»  as  in  other  parts  of  the  naviga- 
height  of  water  tion,  for  the  waiter  to  run  over,  wbe^  at  a  certein  beight, 
in  a  river»  dis-  and  the  locks  are  closed* 
solved;  there 

being  a  mach  The  Bill  farther  stated,  that^  by  an  Inquisition,  taken 
"aT^C^^  before  a  JuiyJin  1814  by  the  direction  of  the  Defend- 

V.  .     ^,         ants,  the  Commissioners  of  Sewers,  it  was  foupd,  that,  bar 
TOTi  lo  Ine  '  ^ 

Coortof  Kinir's  8^^^^^^^  ^^  ^9^^  instead  of  repairing  the  floodgates 
Bench;  who  ^^^  course  of  the  water  was  obstructed;  causing  by  the 
interfere  with  overflow  injury ,  to  the  neighbouring  lands.  The  De- 
great  caution,  fendants,  therefore,  made  an  Order  upon  the  Plaintiff  to 
Whether  there  remove  it  under  the  penalty  of  100  marks;  and  on  his 

may  be  cases    refusal,  they  made  an  order  of  distress,  and  levied^ 
in  which  a 

Coart  of  £qai- 

ty  would  inter-      '^^  ^"^^    alleging,    that    the  water  was  not  raised 

fere,  quaere.       higher  than  before,   and  at  a  less  height  would  not  be 

sufficient  for  the  usual  navigation,  prayed  a  perpetual 

Injunction  against  removing  the  float. 

The  Answer,    insisting  upon  the  jurisdiction   of  th^^ 

Defendants  to  remedy  the  injury  to  the  a(]yoining  lands 

from  the    increased    height  of  the  water,    submitted, 

whether  this   Court  has  any  jurisdiction ;  and  whether, 

[  *  450  ]      *  if  the  Defendants*  proceedings  are  erroneous  or  illegal, 

the  Plaintiff*  ought  not  to  have  applied  to  the  Court  of 
King's  Bench. 

The  Defendants  moved  to  dissolve  the  Injunction. 

Mr. 

(96)  Coop.  305. 
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Mr.  Hart  and  Mr.  Trcwert  for  the  Defendants,  in 
support  of  the  Motion,  contended,  that  the  Commis- 
sioners of  Sewen,  tmdef  the  Statiite<Q7),  are  a  Court 
of  Record.  If  they  exceed  their  jurisdiction,  the  remedy 
ii  'm  the  Court  of  Kiiigfb  Bendh  hjcertwfHAi  and  liilb 
Court  hai  no  jurisdietidft.  5  Cbm*  D^.  tit  Sewer, 
LI>.483.    I1SSM.7&    2CV0.396.    1^^.67.    ISatk. 


1815. 


Kerrison 
Sparrow. 


Sir  Samuel 
Plainfitr. 


and    Mr.    Wmgfield^    for  the 


TKe  £ofy/  CHAKcm^rR. 
I  hare  lodkbd  ihto  the  form  of  tiie  Cottftmssion ;  lUdd 
have  i«ad  die  A6t  of  Pariiaittent  and  afi  tiie  tates  both 
at  law  and  in  equity*  It  tipf^ibitn  to  be  extteniely  clear^ 
that  in  etet^  6ase  on  dertiorari,  the  ]pro6eedings  being 
eatried  into  the  Court  of  King'^  Bench,  where  there  is  a 
much  mote  summary  Way  bf  quaking  theuk,  if  im>ng» 
than  We  haye-,  that  Court  had  very  ptop^Iy  interfered 
^gre»t  caution;  and/ Without  enterii« ilrfo the  t^ 
tlOB,  whether  there  may  or  may  not  be  cases,  in  which  a 
Court  of  Equity  would  interfere,  upon  the  Answer  ahd 
affidavits  I  think,  after  the  opportunity  the  Phdntiff  has 
^  had  of  taking  a  much  shorter  course,  this  Court  ought 
not  to  interfere  in  the  present  case. 


JiUjf  31sf« 


[  ♦4«I  ] 


Upon  that  ground  alone  I  dissolve  the  Injuncdon. 


(97)  Stat.  23  Hen.  VIII,  c.  5. 
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1S15-  WARTER  V.  YORKE. 

Aug.  2d,  9th. 

Abortive  en-  |JNDER  a  Petition,  stating  the  maJriage  of  a  male 
deavour  to        ^     j^^^^^^   ^  ^^^  ^£  Court,  at  Chester,  by  bamui» 

f  th  r  rt  ^^  parties  being  ordered  to  attend,  the  clergyman,  who 
Contempt  celebrated  the .  marriage,  the  young  womaOf  and  hest 
p     .  father,  appeared  in  Court. 

cerned  in  the 

marriage  of  a      -^  affidavit,    made  by  the  infant  in  support .  of  the 

male  infant      Petition,  stated,  that  his  age  was  seventeen :  that  he  had 

Ward  of  the    been  persuaded  by  the  young  woman  and  her.&ther  to 

Coart,  attend-  marry,    as  the  means  of  preventing  his  being  sent  to 

ing  by  Order,   g^jj^^j .  ^^jjgi;  jj^  stated  in  answer  to  questions  firom  tibue 

the  clergyman.  ^  t^at  he  was  not  seventeen,  that  he  was  «  U- 

appearing   ex-        ©^        »  » 

calpated  was  ^^^^^^*  ^^^^  ^^  Uved  at  a  public-house  in  CkeHer,  that 
discharged,  ^^^  parents  were  dead,  and  the  Lord  Chancellor  wad  his 
with  costs  oat  guardian ;  that  these  inquiries  were  made,  '  whfle  the 
of  pocket  from  clerk  was  called  out;  who  on  his  return  said,  a  person 
the  infant's  es-  ^as  come  to  prevent  the  marriage ;  but  the  clergyman 
^^'   [  *452 1  *  proceeded,,  saying,  they  ought  to  have  forbidden  the 

others  ordered 

to  attend  the 

Maiter  on  aa        -^^  these  ch^ges  were  denied  by  the  affidavits  of'  the 

inquiry,  whe-  clergyman,  the  clerk,  and  another  person, 
ther  the  mar- 
riage, by  false  Sit  Scunuel  Romiliyt  and  Mr.  Benyon,  in  support  of 
names,  was  va-  ^Yie  Petition,  admitting,  that  the  clergyman  was  com- 
th  '  Ra  t  pl^tely  exculpatedi  stated,  that  the  infant,  having  gone 
Sait  for  nnllitv  ^^*  ^^  *^®  ^^^  *^  avoid  the  young  woman,  could  not 
of  marriage  at  ^^  found.  They  insisted,  that  the  marriage  being  cele- 
the  expense  of  brated  by  the  name  of  Walter,  which  was  not  the  in- 
the  infant's  es-  fant's  name,  and  also  by  wrong  Christian  names^  was 
tato  was  or-     clearly  void. 

dered ;  and  all  |l|- 

the  parties 

were  restrained  by  Injunction  from   all  intercourse,   personal,    by 
correspondence,  or  otherwise,  with  the  infant, 
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^  Mr.  Harif  for  the  parties  attending,  prayed  the  costs 
of  the  clergyman ;  and  said,  it  was  sworn,  that  the  infant 
appeared,  and  represented  himself  as^  above  twenty-one ; 
that,  if  there  was  no  marriage,  there  could  be  no  con- 
tempt; and,  if  the  marriage  was  valid^  the  husband*8 
evidence  could  not  be  received  against  his  wife;  and 
that  the  Court  would  be  unwilling  in  her  sitoatioiii 
being  pregnant,  to  commit  her  to  the  Fleeip 


1815. 


WarteA 

9. 

YORKE. 


The  Lord  Chancellor. 
The  Court  must  act  in  these  cases,  though  with-  con- 
siderable pain  from  the  hardship,  felt  by  clergymen, 
ordered  to  attend  here  for  unconsciously  marrying  a' ward 
of  the  Court :  but  thcc  law  has  anxiously  provided  them 
.with  the  means  of  protection,  if  they  will  protect  them- 
selves. ,  I.  know, ,  that  the  authority  of  this  Court  has  in 
latje  instances  been  treated  most  contemptuously ;.  and  I 
find  with  great  satisfaction,  that  the  observation  is.  not 
to  be  applied  to  this  gentleman;  who,  it  is  admitted,  has 
^  SLQted  with  propriety.  I  could  not  avoid  ordering  his  [  *^S  ] 
attendance  upon  the-  most  manifest  and  determined  con- 
tempt, appearing  by  the  affidavit  in  support  of  the  pe- 
tition. I  am  now  satisfied,  that  his  conduct  was  not  of 
that  description;  and  should  feel  regret,  had  I  been 
misled  by  that  affidavit  to  affect  his  character:  but  this 
case  proves  the  infinite  mischief  that  may  be  produced 
by  clergymen  marrying  persons,  of  whom  they  know  no- 
tl^ng.  From  the  representation  now  made  I  have  a 
strong  opinion,  that  this  is  a  void  marriage.  If  the  par- 
ties have  been  married  by  false  names,  that  affects, the 
validity  of  the  marriage;  and  how  b  that  to  be  dis* 
covered,  unless  those  inquiries  are  made,  which  the  Act 
of  Parliament ( 98 )  directs;  declaring,  that  no  minister  ProvisioDsby 
shall  be  obliged  to  publish  banns  between  any  persons,  ^^^  Marriage 

unless  ^^  (•^*- 
26  Geo.  11. 

(98)  Stat  26  Geo.  II,  c.  23.  8.  2.  ^^  23.)  for  no. 

tice  to  the 
clergyman  as  to  the  parties  applybg  to  be  married. 


4U» 


1814k 


Waktbe 

Ik 
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ludmi  ih^  0h«n- seven  days  at  least  before  iStke  tnne 
veqiidred:  for  the  ^t  publication  deliver  to  such  paci- 
soo^  ^*  a  notice  in  writing  of  their  true  christian  and 
aaRnames^  ai^  of  the  house  or  houses  of  their  respective 
Ikbodes  iiilthia  s^b  parish,  &c.t  and  of  the  timp,  doriiy 
which  they  have  dwelt  in  such  house  pr  bouses  xe« 
spedjvely  i  most  anxiously  providing  the  means  of  know- 
ing, who  the.  individuals  are,  for  th^  protectiout  noi 
only  of  the  clergyman,  but  also,  as  this  case  proves,  al 
the  parties  themselves,  ag^pst  the  firaudit  of  wladi  tiiey 
may  be  mutually  the  victims  (99 )»  / 


[  •iS*] 


I  do  not  adndt,  that,  as  there  is  no  marriage,  tiiete  is 
too  contempt*  The  endeavour  to  marry  is  a  contempt  t 
how  to  be  treated  is  for  the  Court  under  att  the  circum- 
^stances  of  each  case  to  determine*  From  what  is  bow 
stated  ;I  must  act  upon  precedent;  and  shall  fo&ow  IM 
course  taken  by  Lord  l%urloWk 


Refer  it  to  the  Master  to  inqmre  fbrthwith,  and  eer- 
iify  ^diottt  delay,  whether  these  parties  have,  or  havt 
not,  contracted  a  vaBd  marriage.  Direct  the  faAer  and 
daughter  to  attend  the  Mast^^  and  to  attend  me  agaiil 
this  day  week.  Discharge  the  clergyman  from  &rAe# 
attendance;  who  wiH,  I  am  confident^  as  wdl  as  th^ 
odier  personsV  who  have  excused  themselves,  assist  nA 
by  attending'  the  Master,  and  informing  him  of  th^ 
names^  by  which  the  ceremony  was  performed^  and  aO 
the  ciroumstanoes.  I  shall  certainly  consider  die  costs 
of  the  clergyman* 


The  clergyman  by  his  Counsel  immediately  undertook 
to  attend  the  Master. 

The 


{W)  AnXe.Priealey  V.Lamb,     VII,  410,  and  the  notes,  I, 
VoLVI,42i.  MiUeiy.itawie,     155.  . 
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I%€  Lord  Ghak CBLLOR  vpoti  the  Masler^s  Report  |Aro* 
nouneed  an  Ordbr,  dispaMing  with  personal  attendance 
uAtil  fiirtfaer  Order ;  that  on  the  pert  of  the  in&nt  a 
suit  should  he  iikstitnted  m  the  Eoelemstical  Cottrt  f^r 
nullity  of  tnarriajgei  at  the  expense  of  the  mfiuifs  et* 
tats:  tbe dergjrman  to  have  his  coets  and  expences  out 
of  pocket  out  of  the  infanfs  estatet  the  persons  at* 
tending,  and  also  the  other  parties  to  the  translictioB» 
who  were  not  brought  up,  to  be  restrained  by  Injunction 
from  all  intercourse,  personal,  by  correspondence!  or 
otberwisei  with  the  infant. 


181ft. 


WARTBft 
YORKB« 


NORlFt)LK,  Ex  parte. 


[455] 
1816. 
ils^.  Bik. 
^T^HE  petition  stated,  that  in  June,  1810,  a  C!onun!»«  Dormant  part- 

oon  of  Bankruptcy  issued  againiit  John  Dufretie ;  ner« 
that  in  August,  1810^  the  petitioner  and  th^  bankrupt 
entered  into  partnership  together;  ^and  btoone  jointlj 
intcmsted  in  the  profit  or  loss  of  a  consignment  of 
wooBea  cloths  to  the  house  of  Holies  and  Coi  of 
Quetee^  and  by  a  writtoi  agreemeM  or  articles  of  co-- 
partnership between  the  petitioner  of  the  one  part  and 
the  bankrupt  of  the  other  part  it  was  agreed,  tiiat  the 
petitioner  diould  advance  to  the  bankrupt  500/.  and  the 
bankrupt  should  make  an  equal  advance  by  sending 
double  the  amount  in  goods,  viz.  goods  value  lOOOI.  td 
be  consigned  to  Hojfks  and  Co.  in  Canada;  and  that 
on  such  consignment  the  remittances  should  be  equally 
divided  between  the  petitioner  and  die  bankrupt  irnme^ 
diately^  when  in  cash,  and  the  net  profits  in  like  manner, 
when  the  final  return  should  be  made;  and  that  tiie 
expences  of  shipping  should  be  ad^ranced  jointly  by 
the  -petitioner  and  the  bankrupt. 

The 
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1816.         -    The  petitioner  immediately  upon  the  execution  of  the 
-:t  ^""^"^^  affreement  advanced  to  the  bankrupt  the  sum  of  5002. ; 

X^  OB  FOLK 

Ex  tMrte  '     *"^  shortly  afterwards^  the  bankrupt  having  agreed  to  be 

the  active  partner  and  to  take  the  whole  management  of 
the  said  partnership  transaction  upon  himself^  provided 
goods  to  the  amount  agreed  upon  as  aforesaid,  being 
eight  bales  of  wooUen  cloths ;  and  shipped  them  •  for 
Canada^  consigned  to  Hoyles  and  Co,;  and  an  invoice 
of  such  consignment  was  delivered  to  the  petiticxier, 
estimating  the  amount  of  the  said  eight  bales,  includ- 
ing shipping  and  insurance  charges,  at  1432/.  7«.  2d. 

[  *  456  ]  *the  petitioner  advanced  a  farther  sum  of  26/.  17^.  lid. 
to  the  bankrupt  in  September,  1810,  and  February  fol- 
lowing, for  his  share  of^.the  expences  incurred  in  the 
^hipment. 

In  October,  1811,  Hoyles  and  Co.  stopped  payment; 
the  whole  amount  of  the  consignment  remaining  due 
from  tbem.  The  petition  farther  stated,  that  the  bank^ 
;  rupt,  who  from  the  commencement  of  the  partnership 
transaction  between  him  and  the  petitioner,  had  the  sole 
management  thereof,  as  aforesaid,  and  had  with  the  pe- 
titioner's consent  and  approbation  effected  ^uch  conaigii- 
ment  in  his  own  name,  and  on  his  own  account,  upon 
the  failure  of  Hoyles  and  Co.  and  actipg  in  like  maimer 
as  aforesaid,  on  behalf  of  himself  and  the  petitioner,  but 
in  his  own  name,  empowered  James  Heath,  of  Quebec^ 
to  receive  from  Hoyles  and  Co.  such  part  of  the  said  con- 
signment as  should  remain  undisposed  of,  and. to  s^  the 
same,  and  remit  the  produce  of  such  sale  to  him.  :  Under 
that  authority  Heath  recovered,  and  sold  five  bales  of 
cloth,  remitting  the  produce,  446/.  I6s.  lld^  to  the 
bankrupt,  by  two  bills  of  exchange ;.  one  for  IGOL 
indorsed  to  the  bankrupt;  the  other  for  2861.  16s^  lid. 
drawn  in  liis  .  &vour.  The  former  bill  having  been 
ipdorsed  over  for  a  valuable  consideration, .  the  peti- 
tion submitted,  that  the  latter,  remainii^  in  th^  bands 

of 
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of  the  assignee  under  the  Comihissiori  of  Bankruptcyi         1B15* 
is  the  joint  property  of  the    petitioner  and  the  bank-     Norfolk 
rapt,  and  as  such  divisible  among  their  joint  creditors      ^  parte. 
only;  and  no  joint  creditor   of  the  bankrupt  and  the   ^ 
petitioner    having    applied  to   be  admitted    a   creditor 
under  the  Commission,  or  to   have  separate  accounts 
taken  of  the  joint  and  separate  property/ the  petitioner 
is  entitled  to  have  the  said  bill'  for  286L  IGs.  llcf.  de^ 
•  livered  up  to  him,  for  the  purpose  of  applying  the  pro-      [  ♦457  ] 
duce  thereof  in  payitient  of  the  joint  debts,  and  reim- 
bursing himself  what  he  shall  have  paid,  and  of  having 
the  residue  of  such  bill  applied  towards  satisfying  him- 
self for  his  share  of  what  is  due  to  him  on  the  said-  co- 
partnership  concern ;  offering  at  the  same  time  to  account 
to  the  assignee  under  the  commbsion  for  a  moiety  of 
what  (if  any  thing)  shall  remain  after  such  payment ; 
or  otherwise  to  have  an  account  taken  of  the  said  co- 
partnership  dealings  and  transactions,  and  after  payment 
of  any  debts,  which  may  be  due  in  respect  thereof,  to 
have  the  residue  of  the  said  bill  equally  divided  between 
the  petitioner  and  the  said  assignee. 

The  Petition  therefore  prayed,  that  the  said  Bill  may 
be  delivered  up  to  the  petitioner,  upon  the  terms  afore- 
said ;  or  otherwise,  that  an  account  may  be  taken  of  the 
said  co-partnership  dealings  and  transactions  in  respect 
thereof;  and  that  after  payment  of  all  such  debts  out  of 

r 

the  said  bill,  and  what  shall  be  due  to  the  petitioner  in 
Kespect  of  the  said  co-partnership  dealings  and  transac- 
tions, the  residue  may  be  divided  between  the  petitioner 
and  the  assignee  of  the  bankrupt 

The  Lord  Chancellor. 
This  question  might  have  arisen  in  the  case  of  Lane, 
Fraser  and  Boylston  (100).  Boykton  had  nothing  in  the 

capital, 

(100)  Ante,  Vol.  XVII,  405,  note.  Ex  parte  Hodgkit^soHf 
ante,  201. 
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181^         capital,  *biit  was  made  answerable  as  bdnga  partnert 

^  ^^''^         i*  «•  as  having  a  share  in  the  profits.    The  embarraasiiig 

JSk  warnl     ^^^^^n  in  that  casep  which  I  believe  was  settled  hf 

Partner  br  a    'f^^'^i'^^^  arose  from  the  circumstance^  that  be  had  iK^ 

share  in  the    utte^^^  ui  the  cat»tal ;  which  belonged  to  the  others*        • 

profits^  without 

interest  ^  .^  ^  The  course  ojf  decision  here  in  bankruptcy  for  80  jntn 
lA  the  <'  iui3  l^een^  that,  if  thare  is  a  dormant  partner^  the  era* 

capitsl.  jji^^  jg  Q^l  obliged  to  have  anj  thing  to  do  with  himi 

Election  of  a  ^u^  |he  Court  of  Common  Pleas  has  held  hitety^  thai  A 
creditor  to  re-  ^.j^j^  partner  iMy  pleadj  that  theie  is  a  dormaM  part^ 

as  a  joint  ere-  bankruptcy  for  SO  years.    Here  it  has  been  taken  aM  nn* 

ditor,  or  not     questionable,  that,  if  I  deal  ifith  A*f   he  catmot  widi 

...     Reference  to  that  transaction   say,    there  is  a  c<Mitraol 

eisions  at  law  ^^^^  ^^  '^^  ^*^  ^^  whom  I  know  nothing ;  thus 
in  favor  of  a  oompelling  me  to  be  a  joint  creditor  of  those  twoi 
plea  of  dor-  whose  joint  property  may  be  scarcely  any  tilikig*  a«d 
mant  partner,  not  the  sole  creditor  of  the  only  man  I  knew*  I  hvm 
V^^*  said  in   this  place,    following  a  series  of  inecedeal^^ 

that  the  joint  creditors  may  elect;  that  a  tfMk^  pn^ 
chasing  from,  or  selling  to  ^i.,  not  knowing  of  any 
partner,  may  consider  vl.  as  the  sole  vendor  or  vendee. 
He  may,  finding  that  B.  has  taken  a  share  of  the 
profits,  elect  to  go  against  him  also}  but  cannot  be 
compelled  certainly. 


This  PetidoA  was  not  mentioned  agafai  \  and  no  Orler 
appears  in  the  Secretary's  Book  ( 1  )• 

(1)  See  £b  pwrtt  WaUotn^  the  next  case,   and  the  note* 
ante.  Vol.  XVII,  404. 
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WATSON,  Ex  parte.  18i6. 

^DY  indentures,  executed  in  April,  1810,  reciting  an    Partner  by 

agreement  for  securing  the  repayment  of  all  sums  the  use  of  his 

of  money,  interest,  commission,  and  other  charges,  then  name,  without 

iue,  or  at  any  time  aifterwards  to  become  due,  to  Charles  int^^^st  in  the 

Boldero,  Edward  Gate  Boldero,  and  Sir  Henry  Lush-  P'<>fi*»- 

ington,  or  the  survivor  of  them,  from  Thonnu  Mqrris    Mortgage   to 

and  Richard  Nicholson,   or  eitlier  of   them,    alone  or  P*™®">  "*•*' 

jointly  with  others,  Morris  conveyed  estates,  held  by    • . 

*        ^  •'  '  r    sig^ns,  to  secure 

him  under  leases  for  Eves,  to  Charles  Boldero,  Edward  j^bts  due 
Gale  Boldero,  and  Sir  Henrjf  Lushington,  their  heirs  to  become  doe, 
and  assigns,  to  bold  to  them,  their  heirs  and  asagns,  to  them  or  the 
subject   to  redemption,    on  payment  according  to  the  survivor,  whe- 

jpecitaL  ^^^   available 

to  a  new  part- 
Soon  after  the  execution    of  that   mortgage  Henry  ^  t   S|     jj •" 
Boldero  became  a  partner  in  the  house  of  Bolderos  and  tion  of  another 
ttushington ;  which  house  became  bankrupt  on  the  2d  of  Jq  whose  time' 
January^  1812;   and  on  tbe   1 3th  of  the  same  month  the  debt  ac- 
Marris  and  Nicholson  also  became  bankrupts.    Under  cmed,  giuere. 
a  claim  by  the  assignees  of  Boldero  and  Co.  against  the 
estate  of  Marris  and  Nicholson  of  a  debt  of  34,000/. 
for  advances,  all  made  since  Henry  Boldero  became  a 
partner  in  the  house  of  Boldero  and  Co.,  the  usual  Ord^r 
being  obtained  for  a  sale  of  the  mortgaged  premises,  and 
proof  for  the  deficiency,  this  Petition  was  presented  by 
tlie  assignees  of  Marris  and  Niipholson ;   praying,  that 
tbe  Order  of  Sale  may  be  rescinded ;  a  declaration,  that 
the  assignees  of  Boldero  and  Co.  are  not  entitled  under 
the  mortgage ;  and  that  they  may  be  ordered  to  reconvey 
the  premises. 

Mr,  Leach  and  Mr.  Agar,  in  support  of  the  Petition,       [  460  ] 

contended,   upon  the  aut  hority  of  Strange  v.  Lee  ( 2 ) 

and 
(!2)  3  East,  484; 
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1815.  and  Weston  v.  Bar  ion  (3),   that  the    security  was  con- 

^^y^^^  fined  to  the  original  firm  of  Charles  and  Edward  Gak 

^T  ATSON 

Kr  «MMff  *  Boldero  and  Sir  Henry  Lushington ;  .  and  was  not  lia- 
ble to  the  new  partnership  formed  by  taking  in  Hemy 
Boldero. 

Sir  Samuel  Romillyf  Mr.  Hart,  and  Mr.  MohiaguCt 
for  the  Assignees  under  the  Commission  agAinit 
Boldero  and  Co. 
In  fhe  cases  referred  to  the  question  was  merely,  wbe-' 
ther  a  surety  was  bound  beyond  his  actual  contract 
Henry  Boldero^  though  a  partner  generally,  is  not  to  be 
so  considered  for  this  purpose;  having  only  a  fixed 
salary;  neither,  entitled  to  profit,  nor  liable  to  lost; 
merely  a  nominal  partner ;  whose  name  it  is  unnecessaij 
to  join  in  an  action:  Teed  v.  Eltcorifiy  {4f).  These, 
who  have  received  the  advances  upon  the  security  of  dui 
estate,  cannot  raise  an  Equity  to  have  it  restorect  to  theiA 
without  repayment  upon  the  mere  circiunstance,  that 
another  person  joined  in  making  the  advances.  At  least 
the  partnership  of  the  four  are  entitled  to  stand  in  die 
place  of  the  three  upon  this  mortgage. 

Mr.  Lea!chf  in  Reply. 
It  is  impossible  to  maintain  the  proposition,  that'  one' 
partner  could  sue  alone.  A  plea  in  abatement  would 
lie.  Henry  Boldero  was  not  a  nominal  partner.  Sir 
Henry  Lushington  had  a  proportion  out  of  the  profits 
expressly.  Henry  Boldero,  although,  being  also  the  sod 
of  an  original  partner,  the  same  intention  must  be  pre- 
[  ^461  ]       ^sumed,  was  to  receive,  as  it  is  expressed,  not  out  of  die 

profits,  but  out  of  the  partnership  effects ;  and  therefore 
had  an  interest  in  the  action  to  recover  those  efiects. 
Although  he  was  to  have  no  profits,  being  liable  to  losses 
he  had  an  interest  to  recover  the  funds,  which  were  to 

answer 

(3)  4  Taunt.  073  (4)  14  East,  210. 
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answer  them.     Every  partner  must  have  an  interest  in  1815; 

the  recovery  of  the  debts  due  to  the  partnership. 


Watson/ 

Ex  parid. 
The  Lord  Chancellor. 

It  is  impossible  to  consider  this  deed  upon  any  of  the     DistiDction 
terms  contained    in    it   as    describing  Henry  Boldero.  between  a  dor- 
First,  is  this  a  debt  at  Law  from  the  three !    That  upon  '"f'^*  •"*  ^^' 
the  cases  is  a  very  difficult  question.     There  is  a  wide  ^^^  ^  partner, 
difference  between  a  dormant  and  a  nominal  partner.  ^^i    •  ' 

The  former  is  liable  in  respect  of  the  profits  ( 5 ) :  but  of  profits :  but 
one  who  receives  a  salary  not  charged  upon  profits,  ac-  one  receiving 
cording  to  a  known,  though  nice,  distinction  (6)  is  not  a  salary,  not 
by  that  a  partner :  but  if,  retiring,  or  coming  into  the  <^harged  on 
trade,  he  suffer  his  name  to  be  used,  it  is  of  no  conse-  P'^®"^»  "  not 
quence  whether  he  has  a  salary,  .or  sum  of  money,  to  be    ^     *  *  ^^^' 
paid  by  others,  or  to  be  got  out  of  the  profits.    It  is  the 
use  of  the  name  that  makes  him  liable,  as  one  of  the  per- 
sons, by  and  to  whom  every  thing  is   bought  and  sold. 
In  the  case  of  Parsons  and  Son  ( 7 ),  the  fstther  carrying    As  to  an  Ae- 
on business  under  the  name  of  Parsons  and  Soil,  and  tion  by  one  for 
bringing  an  action  in  his    own  name,   how  could  the  a  del^t,  oon-  . 
Defendant  have  the  benefit  of  a  set-off^;  and  if  the  Court  ^aoted  with    , 
♦would  permit  him  to  prove,  that  the  son  was  a  partner,  [•Ifig]    ™ 

and  to  set-offl  how  was  the  son  to  prove,  that  he  was  not    ,,        *°    ?*** 
.1  «     T/.  T        ^     .     .  1  11  other,  permit- 

a  nommal  partner  r     it  1  contract  with  a  man,  who  has  a  ^^^  ^   nrove  ' 

dormant  partner,  it  has  been  held,  that  a  plea  of  dor-  that  he  was 

mant  partner  cannot  be  put  in,  where  it  is  to  the  Plain-  not  a  partner, 

tifiTs  injury :  but  what  right  is  there  to  bring  upon  the  ^d  the  plea  of 

record,  as  my  debtor,  a  man,  with  whom  I  never  con-  dormant  parl- 

tracted ;  and  I  may  not  be  able  to  prove,  that  it  is  to  my  °®"^'  where  not 

iniury  ?    I  never  could  understand  those  cases.     Another  ,.«,,    .  . 
•*    "^  ,  tiff  8  mjary, 

difficulty  from  what  has  been  laid  down    at  Law  has  guare.    Diffi- 

always  culty  upon  that 
with  reference 

(6)  Ex   parte  Hodgkinson,  the    note,    404.      Ex    parte  ^®  *®  ^^^  ^f, 

ante,  291.  Longdate,  X\IU,  300.           Principal  ioid 

(6)  Ante,, Ex  parte  Ham-  (7)  Cited  14 £as/,  213.        Surety, 
jper,  Vol.  XVII,   403;    ace 
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Wation, 
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alwajrs  perplexed  Bie  with  reference  to  die  oaae  of  ptoH 
cipal  and  surety :  the  surety  being  onsfrerable  for  the  due 
performance  of  the  contracti  buidui|(  his  principal^  and 
no  other. 


The  assignees  of  Boldero  and  Co.  will  have  gieal 
diflGlcultyin  supporting  an  action:  but  there  is  authority 
enough^  if  they  choose  to  try  it.  If  this  o0uld  be  es- 
tablished as  an  equitable  demai]id»  contradlstkigukhed 
ftom  a  legal  demand^  they  will  find  it  vei^  diffiimlt  to 
Blake  out  the  case  under  these  drcumstances,  withool 
fiUngaBin(8). 

(8)  Ex  parte  Norfolk^  the  preceding  case. 


[468] 

1815. 
Amg.BilL 
Signatnre  of 
one  trustee  to 
a  Bankrupt's 
Certificate 
without  autho- 
rity to  act  for 
the  other^  not 
sufficient 


One  executor 
can  do  any 
act:  not  one 
trostee. 


RIGBY,  Ex  parte. 

nPHE  object   of  this  Petition  was  to   stay  tbe  Cer* 

tificate  of  a  Bankrupt.    The  only  availaUe   chjo^ 

tion  was,  that  of  two  trustees  one  only  had  signed  die 

Certificate. 

s- 

Sir  Samuel  RomiUy^  Mr.  Leack,  and  Mr.  Parker^ 
in  support  of  tbe  Petitioiu 
Mr.  Hart  and  Mr.  Cooke^  for  the  bankrupt^  con- 
tended, that  one  trustee  might  sign ;  as  it  had  been  de- 
cided (9)  with  reference  to  joint  creditors  and  partners  s^ 
and  as  clearly  one  executor  might  sign.  It  depends 
upon  their  joint  interest,  not  upon  their  character. 

The  Lord  Chancellor. 
One  executor  can  do  any  act:  but  that  is  not  so  as 
to  trustees.    I  do  not  think  the  signature  of  one  trustee 
sufficient. 

It 

(&)  Ante,  Ex  parte  Hodg-      Vol.  XVII,  es.     Em  jmU 
Atfuoa,  291.     Ex  parte  Hall,      MHcbeU^XIV,  607. 
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It  was  then  said,  tl^at  the  oo-trustee  had  given  au*        .1816. 
thority  to  the  other  to  act  for  him ;  and  the  petition  stood        tT^^ 
over,  that  an  affidavit  to  that  effect  might  he '  procured ;    '  ^  narte. 
which  the  Lard  Ckancettor  observed  would  put  an  end 
to  it. 

m.  [  464  ] 

1816. 

TARLETON,  Ex  paH^.  Jultf. 

Aug.lOtk. 

N  application  was  made   to  have   the    insertion  of   losertioa  of 

the  declaration    of  bankruptcy  under  a  Commis-  bankruptcy  in 

sion,  executed  at  Liverpool,  in  the  Gazette  suspended  ^®  Oazette 

on  an  allesuLtion,  that  the  party  was  not  a  bankrupt.       »««P«n  « 

^  *      i'  «r  ^jjiy  where  on 

,      .,  .        inspection  of 

The  Lord  Chancellor  said,  he  had  done  that  only  ^^  proceed* 

where  on  inspecting  the  proceedings  he  found  no  bank-  ings  no  bank- 
ruptcy  proved ;   and,    therefore,  could   only  give    the  raptcy  foaud ; 
opportunity  of  laying  before  him  the  evidence,  on  which  or  under  a 
the  bankruptcy  was  declared ;   suspending  in  the  mean  Country  Com- 

time  the  insertion  in  the  Gazette  (10).  mission  to  give 

the  opportu- 
nity of  producing  the  evidence. 
Under  the  circamstances  M  Issue  directed  to  try  the  bankruptcy; 
which  had  not  appeared  in  the  6a;ee^e;  all  proceedings  under  the 
Commission  being  stayed.  * 


This  application  was  renewed.  The  petition,  pre-  Awf.  ioth. 
sented  by  the  son  of  the  person,  against  whom  the  Com- 
mission issued,  stated,  that  the  petitioning  creditor's 
debt  was  contracted  in  1808;  that  the  person,  against 
whom  the  Conunission  issued,  is  abroad;  and  cannot 
sign  the  petition  in  time ;  that  he  was  not  engaged  in 
any  trade  since  1802;   and    it    may  be  a  great  injury  • 

to 

(10)  Ante,  £r  parte  Fofler,     YoL  XVII,  512;    see    the 
Vol.  XVII,  414.  1  Rote,  40.     noU,  613, 
Ex    parte   Lanchester,   ante* 

Vol.  XIX.  E  E 
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1815. 


TARunrbNy 
JSr  parA. 
[  ♦465] 


to  hin  ia  be  declared  a  bankrupt  Withottt  an  oppofta* 
luty  of  diipntbg  his  Cemmisskm  untfl  next  year;'  that 
*  the  petitioner  Cannot  lean^  whether  the  bankm^toy  hat 
been  declared;  having  applied  to  tile  Ekdicitor  to  die 
Commission  for  notice  of  that  declaration,  when  it  ihal 
be  made ;  who  thinks  he  ought  not  to  give  it,  until  the 
bankruptcy  shall  have  been  advertised ;  praying,  that  the 
Commission  may  be  superseded;  or  an  issue,  to  be  tried 
at  the  Assizes  fer  Lakeasier,  or  dsewhere ;  and  that  al 
proceedings  in  the  mean  time  may  be  stayed ;  and  that, 
until  the  hearing  of  the  Petition  tiie  advertfeement  nay 
not  be  inserted  in  the  Gazette. 


The  bankruptcy  not  being*  yet  inserted  in  the  OwseHt^ 
the  Order  directed  an  issue  as  to  the  tvading  and  the 
act  of  bankruptcy :  all  proceedings  under  the  Commis- 
sion to  be  stayed ;  with  liberty  to  apply. 


^B16.  BLAQDEN,  Ex  parte  (11). 

Aug.  lllA. 

A  debt  from  HT'HE  wife  of  the  petitioner  was,  before  her  marriiige, 
a  banknipt  to  entitled  to  a  share  of  the  ship  Theodosia ;  of  whidi 

married  wo- Heam  was  managing  owner ;  and,  upon  the  loss 

eamiot  be  t  ^^  *^^  ®^'P  ^*^  received  from  the  Underwriters  the 
off  against  a  ^™^^™^  ^^  ^^  insurance ;  of  which  Mrs.  Blagden*B  slutre, 
debt  from  her  ^^  ^^^  ^^^  ^^  ^^^  marriage,  ivas  S2SL  Heam  was 
husband  to  the  entitled  to  a  share  of  the  ship  Hazard ;  of  whicii  ihe 
bank-p  ^^^^  .  a  petitioner  was  managing  owner ;  and  as  such  bei^aoli) 
"»P^  ''indebted  to  Heam  before  his  bankruptcy  fSt  his  prt- 

The  benefit  of  portion  of  the  eandngs  in  the  sum  of  254/.  1%6'Cbiil- 
a  Policy  of  in- 

soruice,  pre-  ^^^  ^  ^^,,  ^^^  ^ 

vions  to  the  ^  ' 

bankruptcy  of  the  inirtu^d;  upon  a  loss  affisr  it,  passes;  iftid  gives  a  ' 

right  of  Action  to  the  assignees,  Mi  tvtfMt  of  set-off  against  i  dMbfr^  '^ 

from  the  bsnkrapt. 


mission 


'4 


CASES  IN  CHANCERY.  406 

miision  issued  on  the  l^ih  o{  Aitgusi,  1812  f  an^  ob  the         1815. 
captors  of  the  Hoffard,  oa  the  ^h  of  that  mopth,     ^j^T^^  i. 


4fae  petitioner  received  from  the  Vnd^^ewiUfin  the  sum     ^  partt. 
Jusuied  upon  her;  of  whiek  the  bankrupt's  share  was 


The  Petition^  prayed,  that  those,  two  sums  may  be  set 
off  against  the  sum  of  BUSk ;  offering  to  pay  the  balance 
to  the  assignees :  or  that  the  2544.  may  be  set  off;  and 
in  that  cas^  that  the  petitkmer  may  prove  the  balance 
under  the 


Mr.  Healdf  in  support  of  the  Petitioni  contended, 
that  the  husband's  liability  was  a  consideration,  giving 
him  a  right  to  prove  under  the  Commission ;  for  whidi 
by  his  forbearance  to  spe  he  had  given  credit  to  the 
bankrupt ;  and  was  .therefore  entitled  to  set  off,  if  not 
strictly  at  Law,  under  the  equitable  administration  in 
bankruptcy,  as  a  mutual  credit  upon  a  fair  balance  of  ac- 
counts.   Ex  parte  Stephens  { 12).    Ex  parte  Boyle  ( IS  )• 

Sir  Samuel  RomiUy  and  Mr.  Montague^  for  the  As- 
signees, insisted,  that  this  was  not  a  case  of  set-off; 
observing,  that  the  case  of  Ex  parte  Stephens  rested 
upon  its  very  particular  circumstances,  and  especially  the 
fraud. 

T/ie  Lord  Chancellor. 
The  insurance  upon  the  Hazard  being  previous  to  the 
♦  bankruptcy,  the  benefit  of  that  policy  and  the  property      j-  •467  ] 
passed  to  the  assignees.    Capture  and  re-capture  after- 
wards happened ;  and  it  was  treated  as  a  loss.    A  cause 
of  action  therefore  arose  upon  the  policy :  but  that  was 

in 

.  (12)  Ante,  Vol.  XI,  24.  (1«)  I  Coakifs  Bank.  Lsw, 
See  the  note,  HI,  246,  JEs  642,  Ith  edit  by  Mr.  Boots., 
parte  QmMttim.  8aiedil..671* 
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1815.  in  the  assignees ;  and  the  money  was  due  to  them.    How 

^  ''"^^  does  that  fall  within  legal  or  equitable  set-off  against  a 

^^       -^  '  debt  from  the  bankmpt  ?    WiA  regard  to  jthe  other 

Distinctioii  be-  ^^^™  ^^  there  can  be  no  set-off.    There  is  a  diflference 

tween  set-off  ^P^^  set-off  in  Equity  and  at  Law.    In  Equity  it .  pre^ 

ID  Eqaity  and  vailed  long  before  the  Statute  ( 14  ).    It  must  be  a  strict 

St  Law.    In  set-off  at  Law,   or  a  case  of  mutual  debt  or  credit. 

Eqaity  it  pre-  Here  is  no  pteftence  for  set-off  at  Law,  or  for  mutoal 

.  .  ~    as,  if  the  petitioner  had  sued  alone,  this  Court  would 

have  required  his  wife  as  a  party.  *  Upon  the  case  Ex 
parte  Stephens  I  have  heard  doubts,  entitled  to  con- 
siderable respect,  at  least  as  to  the  length  I  am  supposed 
The  case  Ex  to  hiave  gone  in  that  instance :  and,  but,  for  the  fraud 
parte  Stephens,  I  should  have  doubted  much,  whether  that  decision  was 
( ante^Vol. XT »  rfght.  This  is  a  very  hard  case:  but  my  opinion  b, 
a4,)  rests  upon  ^j^^^  ^j^^  Petition  must  be  dismissed, 
the  fraod. 

(14)  Stot.  2  Geo.  II,  c.  22.     mpts,  stat  5  Geo.  II,  c.  », 
8  Geo.  il,  c.  24.   As  to  Bank-     s.  28. 


^^^^-  ROFFEY,  Ex  parte. 

Order  ( Ex  HPHE  object  of  this  Petition  was  to  re-hear  two  Peti- 
parte  Dewdr  tions.  Ex  parte  Dewdney  {15);  under  which  die 

irv  ^li-wi  V  P'^^  under  a  Commission  of  Bankruptcy  of  a  debt  he- 
giving  i^ect  to  y*^"^  ^^  P^"^  aUowed  by  the  Statute  of  Limita- 
the  Stotate  of  ^^"^  ( ^^)»  ^^  ordered  to  be  expunged,  and  a  dividend, 
Limiutions  in   received  under  it,  to  be  refunded. 

bankruptcy.  Sir 

aflSrmed  on 

Be-hcaring.  (i5)  Ante,  Vol.  XV,  479.         (16)  Stat  21  Jam.  I,  e.  li. 

Limit  of  time    2  Rose's  Ban^i  Cftset,  59.  <.  3.      • 

to  Re-hearing 
in  bankraptcy  proposed. 
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-  Sir  'Arthur  Piggott  and  Mr.  Newland,  in  support  of       ,  1815. 
(hose  Ordersi  contended  strongly  against  permitting  them      ';p^^C]^y 
to  be  re-heard  after  soqh  a  lapse  of  time,  the  offer  of      j^  parte. 
a  case  not  accepted,  and  the  subsequent  Order  for  re- 
funding  the    dividend  not    opposed;    observing,    that, 
though  the  General  Order,  11  Geo.  1, 1725  ( 17),  Umitmg 
a  petition  of  rehearing  to  a  fortnight,   had  not  been 
adhered  to,  it  would  not  be  permitted  in  a  suit  after 
such  a  lapse  of  time  as  this;  and  therp  are  peculiar  ob-  ..  t;    .,t 

jections  to  rehearing  in  banbuptcyi  iiltbough  not  subject 
to .  a  positive  restriction. 


m:  ii.  • 


The  Lord  Chancellor. 
If  there  is  no  rule,  preventing  a  re-bearing  in  banV- 

.niptcy  after  five  years,  it  is  high  time  that  such  a  rule 
should  be  made.    The  House  of  Lords  does  not  receive    Limit  of  Ap* 
an  Appeal  within  that  period.    I  will,  however,  waive  this  P®**  ^  ^^ 
objection  for  the  present  without  prejudice;   and  hear  _     , 

.  the  objections  to  my  opinion ;  which,  I  am  aw^e,  is 
considered  to  be  wrong  by  an  author,  the  very  fiict  of 
♦whose  dissent  startled  me (18):  but  upon  re-examining  [  •IGQ  ] 
that  opinion  I  am  not  satisfied  that  I  was  wrong ;  and  I 
think  I  ought  not  to  have  ofiered  a  case:  the  question 
involving  equitable,  as  well  as  legal,  debts. 

Mr.  Montague  was  then  heard  very  fully  in  support  of 
the  Petition  of  Re*hearing. 

The  Lord  Chancellor. 
.  7be  evil  of  permitting  this  question  to  stand  under 

the 


t 


(17)   General  Orders,    5th  These   Orders-  are   not   fol- 

Jime,  9ih  July,  1 725,  extended  lowed,  Wood  v.  Griffith,  post, 

fd  a  month  by  the  Order,  550. 

27th  of  January,  1726.    See  (18)    See  Mr.   Christian^ 

Mr.  J9eame«*8  edition  of  the  observations  upon  this  case, 

General  Orders,    334,  7,  9.  Bank.  Law,  vol.  i.  221,  &c. 
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leu. 


RpFF«X, 


L0gri  aad 

eqoitible  j»* 
riidietMMi  of 

otilbriii  bank- 
TQplej  noro 
by  pniotieo 
thui  aotho- 
Rty. 


[  •470  ] 


Limitation  in 
Equity  inde- 
pendent of 
the  SUtate. 

The  old  deoi- 
aions,  that  a 
direction  by 
Will  to  pay 
debts  prevents 
a  Plea  of  the 
Statute  of  Li- 
mitations,  dis^ 
approred* 


CASES  m  (JHANCEAt. 

the  nodotiy  Aat  the  Court  may  alter  ita  opinion,  h  not, 
diat  I  ahall  re-consider  it  immediately;  and  ei&er  state 
my  adherence  to  the  opinion  I  have  already  eiqpreafledj  <ir 
call  upon  Sir  Arthur  Piggott  to  support  it.  tf  upon  die 
positions,  assumed  by  Mr.  Mwtaguet  evils  may  be  die 
consequence  of  that  opinion,  it  is  beyond  all  donb^ 
that  enormous  evils  will  follow,  if  it  is  not  to  stand. 

In  bankruptcy  the  Lord  Chancellor  exercises  move 
by  habit  and  practice  than  authority  both  a  legal  and 
an  equitable  jurisdiction.  In  considering  this  queatioo 
that  must  be  particularly  attended  to«  Upon  the  Statutes 
and  the  decisions  in  bankruptcy  it  is  obvious,  that  no 
authority  is  ^en  by  those  Statutes  for  a  great  part  of 
the  jurisdiction  actually  exercised;  and,  unless  Loid 
Hardwicie  was  right  in  supposing,  according  to  a  note 
which  I  have,  that  the  Le^lature,  giving  this  juxiadb- 
tion  to  the  Lord  Chancettor,  intended  him  to  exerciae 
both  a  legal  and  equitable  jurisdiction,  there  is  no  odier 
authority  for  a  vast  deal,  that  is  done.  It  is  impossibfe 
to  support  what  we  do  upon  joint  and  separate. Conmus- 
sions,  even  to  the  harsh  proceeding  of  commitment^  es- 
^  cept  upon  the  principle,  which  I  was  bappy  to  find  91 
that  note  of  Lord  Hardwickei  as  it  haa  explained  mndit 
that  perplexed  me. 

Courts  of  Equity,  anxiously  careful,  that  no  ddb^ 
which  ought  to  be  paid,  should  remain  unpaid,  haye  iq^ 
plied  a  limitation  of  their  own  to  cases,  where  it  waa  not 
given  by  tbe  Legislature.  The  old  decisions,  which  I  ob- 
serve the  Vice  Chancellor  thinks  ought  not  to  stand  (19)^ 
went  to  this  extent;  that,  if  a  man  by  his  WiU  i^irpctwl 
his  debts  to  be  piud,  that  took  away  the  plea  of  the  Sta- 
tute of  Limitations;  and  this  Court,  with  the  view  tibat 
iu>  debt  should  go  unpaid,  construed  that  to  mean  eveij 

deUi 

(19)  Bwht  V.  Jonci,  '2  Fm.  jr  9ea.  S75. 
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debti  that  once  exited.    Upon  tiiis  sulqect  there  is  this       .  teifi. 
difdnctioD  between  debts  on  sunple  obntr^ct  and  bond.      SL^jiXir 
The  principle  with  regard  to  the  farmet i  ii'i .  tS^  the     \jsiipaHi. 
debt  may  have   ezistenccy    and  the   remedjr  be   taken    JMitiAetion 
away;  that  the  bond  debt  goes  lipon  the  presumption  of  between  debt 
piiyment;  and  the  pleading  Is  qmte  JBIferent'In  the  on  simple  con- 
former  case,  the  plea  is  "  n^asfumpsU/'  dt  ^*  uM  or-  ^^^>t  the*ta- 
'*  sumpsU  infra  sex  AntM^'  whkh  does  not  iieglithe  the  tote  admitting 
existence  of  the  debt  even  after  the  six  yean:  but  to  ^^^^   ' 
a  bond  the  plea  is  ^  Sohii  adDiemr  p^'^  SolcU  pott  ^^^^^^^^^ 
*'  Diem/^  and  the  time  is  evidence  of  ^ihe  actual  dit-  n^  ^^  \^q^ 
charge.    I  remember  Sir  Thonuu  SewdFn  opinibn^  tbat  ih0  .Una « rais- 
a  direction  by  Will  for  the  payment  of  >  debtk  iSerived  iog  a  presmnp- 
abond:  but  Lord  Tiurlom  thought  that ^ould  not  do;  ^»««^  P*J- 
as  the  presnmption  from  non-payment  ^  interest  ifa$,  "^^'^ 
Aat  the  debt  was  paid ;   and  the  directbh  in  tSie  Will    Ditflrrent 
applied  to  debts«   which  might  be  supposed  to   exist,  ^^^^  *o  -Bond 
allliough  the  remedy  was  taken  away :  but  such  directroii  simple 

could  not  be  applied  to  a  bond,  where  payment  ia  pre- 
aconed* 

C  471  ] 
In  bankruptcy  I  am  not  bound  to  look  merely  to  the    Administra* 
Statute  of  Limitations;  but  am  to  consMer  the  adminid-  ^o°  "^  hank- 
tration  of  the  law  as  both  legal  and  equitable.    That  had  j^P^^  ^^ 
great  efifect  on  my  mind  in  making  this  decision.    My     ^^.  i 
doubts  of  my  own  decisions,  which  I  have  no  difficulty 
ill  avowing,  may  have  led  to  inconvenience ;  but  produce 
tins  e^ct,  that  I  never  decide,  until  I  am  sure  I  cannot 
decide  better.    I  wish,  that  this  decision  had  been  i^ 
heard  sooner;  as,  the  law  having  been  administered  for 
aeven  years,  as  if  it  was  right,  it  cannot,  if  wl-ong,  be 
now  corrected  without . great  inconvenience;  and,  if  this 
question  should  be  rendered  doubtful  at  last,  I  will  lurre 
it  set  right  one  way  or  the  othei:  in  Parliament;     In 
answer  to  the  strong  cases,  that  have  been  pfut,  the  bank- 
rupt may  be  supposed  unconscientiously  to  deny  ode 
debt,  and  admit  another,  which  had  been  paid,  or  never 

existed : 
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.1616.  evstedi  althoi^  «i»iiiuied,  he  nayxefiite  tD::aiiswer; 

P^^^T,  -inr  he  may  die,  before  he  can  be  examined:  ao^ifti  tmf 

Wpynrff.  depend  wholly  upon  accudent. 


The  Lord  CuAMCSLion. 

^Mjf4 1411,  I  have  looked  very  fully,  into,  this  subject ;  and  ha^e 

called  back  to  my  mind  theidifferent  views  I  had  taken 
of  it;  and  I  have  not  found  any  cause  for  thinking  I  was 
wrong  in  the  judicial  sentiments  I  formerly  expressed; 
^  although  some  important  additional  reasons  nug|it  be 
,s  given  in  support  of  them;  which  additional  reaaons  I 
may  find  an  opportunity  of  stating  without  intermptiiig 
'  the  business,  that  now  presses.  In  the  mean  time'  I  wish 
it  to  be  understood,  as  my  decided  opinion,  that  the  Stac 
:tute  of  Limitations  was .  properly  applied  in  that  judg- 
ement. This  petition  must  therefore  be  dismissed.  That 
:  Order  having  been  pronounced  in  1809,  there  would  have 
-been  great  cause  for  regret,  if,  convinced  that  it  was 

[  *  47S  ]      *  wrong,  I  was  compelled,  as  in  that  case  I  must,  to  have 

disturbed  the  practice,  that  has  prevailed  conformable  to 
it  for  seven  years.  This  party  had  the  opportunity  of 
bringing  an  action.  The  subject  might  have  been  again 
brought  under  consideration,  when  the  subsequent. peti- 
tion was  presented  to  have  the  dividend,  that  had  been 
received  upon  the  proof  of  this  debt,  refunded  (SO);  mad, 
though  my  respect  for  the  judgment,  upon  which  this 
subject  has  been  again  brought  before  me,  induces  me  lo 
think  it  fit,  that  it  should  have  been  a  second  thne  lub- 
mitted  to  my  consideration,  yet  that  ought  not  to  be 
attended  with  any  expense  to  those,  who  obtained  the 
•Order,  which  is  now  confirmed.  The  consequence  is^ 
that  this  petition  must  be  dismissed  with  costs ;  and  I 
think  it  will  be  right  to  make  some  Order,  that  «  pe- 
tition of  re-hearing  in  bankruptcy  shall  be  presented 
within  a  limited  time. 

It 

,      •  (20)  2  Rote'i  Bank.  Cate$,  59. 
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It  is  necessary  to  add,  that  I  am  imdef  a  v^  OM^         ^^^ 
sidefable  mistake^  if  the  DJelOy  liiai  are  fetmd^  tile       SofMt 
common  law  books  upon  this  question,  have  been  pw-      ^  vafif. 
nounced  with  sufficient  regard  to  the  nature  of  a  Com- 
mission of  Bankruptcy,  and  the  powers  in  the  exerdse 
of  both  a  legal  and  equitable  jtunsdiction  under  it. 


nPHE  Petition  stating  an  equitable  mortgage  on  free-    Sqiutabb 
hold  and  leasehold  premises  of  a  bankrupt,  by  a  ."^^'ftWfP® 
deposit  of  deeds,  as  a  security,  prayed  the  usual  Order  ™'**    ^^/i^ 


for  a  sale;  and  that  the  assignees  under  the  Commis-  peijuon 
'^  sion  may  be  ordered  to  pay  the  petitioners  their  debt      r  •  l<v^  i 
out  of  the  produce  of  the  sale  (21),  &c.,  with  the  costs 
of  the  application. 

Sir  Samuel  RomiUyi  in  support  of  the  Petition,  ad- 
"mitting,  that  the  Lord  Chancellor  had  of  late  held,  that 
the  costs  must  be  paid  ^  by  the  petitioner,  the  Order  was 
pronounced  accordingly  (  Z2  ). 

(31)  Ante,  Ex  parte  War^  that  in  all  cases,  where  there 

ner,  Exparie  Whitbread,  202,  is  a  written  instrument,  the 

209,  and  the  references  in  mortgagee  is  entitled  to  his 

the  note.  Vol.  IX,  117,  Ex  costs  oat  of  the  estate.     Ex 

parte  Coming.  part^  Sikes$  Buck,  349* 

(2SL)  It  has  been  since  held. 


SaUTH,  Ex  parte.  ,  *«1*- 

Aug.lStL 

TTPON  a  Petition   to    supersede    a    Commission    of    Any  person. 
Bankruptcy  the    objection  was,  tliat  it  was  taken  not  a  Solicitor, 

out  by  an  attorney,  who  was  not  a  solicitor  of  the  Court  ""y  **^®  ®^*  • 
pf  Chancery.  Commission  of 

gjj^  Bankruptcy. 
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1816.  '^^  Six  JS0nmetRiHmUif  and  Mr.  MontagMei 


Smith*  _. 


tlie^Conrl 


The  Lord  Chamcjexxoiu 

Is  it  according  to  practice,  tliat  no  one  but  a  sd&dtor 

can  take  out  a  Commission  of  Bankruptcy  t    \  hare  been 

informed  by  Mr.  Woodcock^  tbat  there  is  a  dec]3ion9  that 

any  person  may  take  out  a  Commission ;  and  I  cannot 

agree  with  the  case  in  the  Court  of  Common  Pleas,  not 

Diilinotiaafae-  ^uiderptauding  the  principle.     A  Conumssion  of  Bank- 

tween  t%ah±^  ^ruptcy  is  a  proceedings   not   in  the  Court  of  Cban- 

Aejvr^  eery  (23);   and  a  solicitor  in  Chancery  has   no  more 


«     connection  with  proceedings  in  bankruptcy,  and  is  aa 
^^^^  much  a  .tranger,  as  an  attorney  of  the  King'.  Bench, 

inBankraDtc     ^'  ^^^  other  Court.     Any  person,  who  takes  out  the 

*  Commission,  is  the  officer  quocKl  hoe  (24}» 

(23)  Ante,  Vd.  VI,  782,      ^Jam.  387. 
Ex  parte  lamd.     YIII,  250.  (24)  Wilkhmn  v.  IHf^, 

Ek  parte  Gbudfieldt  I  Ofym      I  Bmm.  Sf  Creu.  15^ 


M15.  HALKETT,  Er  parte, 

Amg.lSth. 

No  lien  on  a    fpHIS  Petition  ( 25  )  came  on  again  upon  the  afidaTits 
ship  abroad  ^f  t^g  Captam  and  Purser ;   the  Inquiry  tiiat  was 

f^      ^^^       directed,  producing  no  farther  Information;   as  the  ao- 
by  parol,  nor  i,        ,     «       , 

br  bilb  of  ex-  ^^^'^^^  could  not  be  found. 

change  drawn 

by  the  Master;      Mr.  Hart  and  Mr.  Seton,  in  support  of  the  petition, 

unless  vpoa     relied  upon  tiie  custom,  as  stated  by  these  affidayita, 
mistake,  clear-  tliat 

th.*SSti^t       (2*)8»^«.4-&«.l»6.     2  S^.  Bank.  Gu.l9t,ti9. 

can  be  corrected ;  as  in  the  case  of  a  joint  bond,  intended  to  be 
joint  and  seferal. 
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that  advances,  thus  madei  are  considered  as  made  on  the         1810. 
credit  of  the  ship,  as  well  as  of  the  Captain ;  and  that  it     h^^HT^ 
was  from  mere  inadvertence  that  the  Bills  were  drawn  as      j^  vartei 
they  are,  and  that  the  actual  agreement  to  that  effect 
was  not  expressed ;  observing,  that  there  is  no  doubt  of 
the  Captain's  poller  to  plMge  die  sMp,  ndt  kit  repairs 
merely,  but  for  necessaries  in  general :  Samson  v.  Brag- 
gitUon  (  26  )•    Abbott  on  Shipping  (  27  )• 

The  Lord  Chancellor.  [  475  ] 

It  is  laid  down,  that  the  ship  may  be  bottnd  by  bill  of   I^sn  on  a 
sale ;  but  it  cannot  be  by  parol ;  and  I  never  heard  of  it  *™P  •h^*^  by 
by  bill  of  exchange.    It  you  can  make  out  clearly,  that        ^       ^ 
this  was  by  mistakcy  as  in  the  case  of  a  joint  bond,  in- 
tended to  be  joint  and  several  (28),  I  might  correct  the 
instrument ;  but  that  must  be   established  beyond  all 
doubt.    I  think  it  will  not  do  upon  this  evidence.    A 
bill  of  exchange  in  itself  is  evidence  primd  facie,  that 
the  shiqp  was  not  intended. 


The  Fetitum  was  dismissed  {29). 

(26)  1  Ves.  443.  Vol.  HI,  809,  and  the  note, 

(27)  Page  100,  &c.  402. 

(28)  Thomas  r.Frazer,  ant?,        (29)  AcMty  r. Christie,  ante. 

Vol.  XIU,  694. 
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MICHAELMAS    TERM, 


56  GEO.  III.    1815. 


J- 


1815w 
Nm>.9ilL 
SqaiUble 
Bortgage  by 
deposit  of 
deeds,  though 
Bol  BOW  to  be 
diitarbedy  dis- 
approved; and 
Bot  extended 
bj  inference 
from  a  legal 
Biortgage  to 
a  subsequent 
adTance. 


nOOYER,  Ex  parte  (W). 

'  '    ••     •  .        , 

TIY  indentures  of  mortgage^  dated  the  6th  otnAprUs 
.  181 1 1  Hopkins  demised  premises  td  Ford  for  a 
tenn  of  yearsi  subject  tO;  redemption  on  re-payment  of 
a  debt  of  400/.  with  interest  on  the  5th  of  October  next 
Farther  advances  were  made  by  Ford;  and  by  an  ac- 
count stated  on  the  13th  otJune,  a  farther  sum  of  400L 
appeared  due  to  Ford.  He  died ;  and  HopHns  became 
a  bankrupt* 

The  petition  of  the  executors  of  Ford^  aHegiDg,  that 
it  was  understood  and ,  agreed^  that  the  second  sum  of 
4002.  should  be  tacked^  and.  a  farther  mortgage  exe- 
cuted for  that  sum^  and  that  interest  was  paid  on  both 
aums;  prayed  a  sale  of  the  premises^  and  an  applicalioD 
of  the  money,  produced  by  the  sale,  to  the  discharge  of 
both  sums. 


[  •478  ] 


Theljord  Chakcellor  said,  if  the  parties  cfaoae  to  have 
•this  question  determined  upon  a  Bill,  he  should  not 
object ;  but  they  agreed  to  have  his  Lordship's  decision 
upo    the  petition* 

Mr. 
(30)  2  Rase'i  Bank.  Ca$.  328*    1  Mer.  1. 


CASES  IN  CHANCERY. 


4?e 


Mr.  Fonblanque  and  Mr.  Montague,  in  support  of 
the  Petition. 
The  right  to  tack  the  subsequent  advance  depends 
tipon  the  principle  of  an  equitable  mortgage^  the  neces* 
sary.  presumption  of  some  agreement  accounting  for  the 
deposit  of  the  deed.  Had  the  deed  been  given  up,  and 
re-delivered  on  the  secoikdlodvance^thiB  ivould^have  been 
precisely  that  case.  Ex  parte  Langstan{3l)f  where 
the  original  security  was  an  equitable  mortgage,  is  a 
stronger  decision  than  this  case,  a  legal  mortgage  and 
an  agreement  for  farther  security  on  a  farther  advance, 
calls  for:  a  distinct,  subsequent  contract,  performed  on 
one  side;  as  payment  of  the  whole  purchase-money 
is  considered  as  a  part-performance;  although  payment 
of  a  part  only  has  not  that  efiect,  being  regarded  merely 
as  earnest,  according  to  Lord  Redesdale  in  Clinan  v. 
Cooke  {32). 


i81(k 


Hooper, 
Ex  partek 


»  '  ■ » 


Mr.  Hart,  for  the  Assignees,  opposed  die  petition  as 
to  the  latter  advance;  contending,  that  the  cases  of  equit" 
able  mortgage  ought  not  to  be  carried  farther. 


The  Lord  Chancellor. 
With  great  deference  to  Lord  Tkurlow,  whd  first 
held,  that  the  deposit  of  a  deed  necessarily  implied  an 
*  agreement  for  a  mortgage,  I  repeat,  that  this  decision 
has  produced  considerable  mischief;  and  that  the  ease  of 
Russell  T.  Russell {3S)  ought  not  to  have  beendecided» 
as  it  was.  The  vice  of  that  decision  is,  that  it  sup- 
poses, that  the  deposit  can  refer  to  nothing  but  an  iih 

tention 


[•479] 


(31)  Ante,  Vol.  XVII, 
227.  See  the  note,  IX,  117. 
Ex  parte  Coming,  1  Rosens 
Bank.  Cases,  20.  Ex  parte 
Warner,  Ex  parte  Whitbread, 
ante,    202,    209.  •   1  Rose's 


Bank.  Cases,  286,  299. 

(82)  lSeh.i^Lef.49.  See 
ante,  446,  and  the  notes. 
Ante,  Vol.  XIII,  460.  Ill, 
88,  9,  40. 

(38)  1  Bro.  C.  a  269. 
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^A8£S  IN 


IdlA. 


HOOPBEy 


tentioD  to  subject  the  estate*  To  that  I  do  not  agree. 
A  deposit  of  title-deeds  may  be  of  considerable  use 
without  usy  s^ch  olyect.  The  right  to  hold  Aeaa^  and 
so  to  work  out  payment,  is  of  great  yalue;  and  theijo  art 
many  cases^  in  which  that  right  may  be  maurtainei 
agiunst  all  the  owners  of  the  estate.  That  dwtiei^ 
howcTer,  baa  been  repeatedly  fidttowed;  and  muil  net 
be  now  disturbed. 


Act  of  part- 
performance, 
aYoiding  the 
Statute  of 
Frauds,  as  re- 


Eqaitable  I  have  more  doubt  upon  my  own  decision,  the  ad* 

mortgage  by  dition  of  a  second  advance;  but  I  put  that  iq>on  the  veiy 
agreement  for  ground,  which  has  been  noticed  at  the  Bar,  that  the  re- 
^'  ^  *  delivery  of  the  deed  is  an  idle  ceremonyi.  if  the  m^ 
former  deoosit  ^'^  deposit  is  continued  with  an  agreement  for  a  fiur- 
of  a  deed  con-  ^'  advance,  that  will  do.  I  speak  with  doubt  upon 
tinned.  this ;  as  the  practice  of  conveyancers  has  always  been, 

and  the  law  is,  that  an  original  mortgage,  vesting  the 
legal  estate  by  a  contract  in  writing,  cannot  be  added 
to  by  parol;  and  as  to  tho  cases  of  part-performance^ 
the  authorities  say,  that  the  Act,  to  be  considered  a  part* 
performance,  must  be  in  its  nature  almost  necessarily 
done  in  pursuance  of  such  contract  alleged.  Thus,  where 
repairs,  &c.  are  stated,  the  G>urt  must  be  satisfied,  that 

ZliZ'jLT'Ji^  *  they  would  not  have  been  done,  if  that  contract  had  not 
pairs,  &c.  mast       ^ 

he  in  its  nature  ^^"  made.  The  distinction,  therefore,  between  Ihe 
almoitt  neces-  payment  of  the  whole  mcmey  ^and  of  a  part  only,  if  it  can 
sarily  done  in  be  taken  in  the  case  of  a  purchase,  will  not  apply  to  a 
pursuance  of  ijiortgage.  In  the  former  there  is  no  intention,  that  any 
[*480]  *debt  shall  be  contracted.  The  payment,  therefore, 
tract  all     d      ^^^^  ^  made,  not  tp  form  a  contract  between  debtor 

and   creditor,  but    in  the  discharge  of  some  prev{oi|i 

IS  nc  on   e-  ^ijUgj^^Q^^      jn    the  •  other   instance,  on    the  contrary, 
tween  payment  ,    ®  i.  i       i    i  n  . 

of  the  whole    *^  payment  even  of  the  whole  sum  is  equally  consistent 

money  and  of   ^^  ^^  intention  of  a  loan  without,  as  with,  a  mcwt* 
part  only,  as    gage.  Thevefom^ 

an  act  of  part- 
performance,  avoiding  the  Statnte  of  Fraads,  if  it  can  ^apply  to  a  ,    . 
contrsct  of  purchase,  cannot  to  a  mortgage.    Wbelberj^sjfment  ol* 
the  whole  would  be  saificieot  in  the  former  case,  Qa. 
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Therefcrci  #itibottt  aayii^i  whether  in  the  caae  of  a  l^^^* 
parol  contract  for  the  sale  of  an  estate  payment  of  the  Hoopbk 
whole  price  would  be  a  ptfrt-perfomanee,  that  wouU  ^  wtrtf, 
anpport  the  contract,  my  opinion  is,  that,  where  the 
contract  is  for  a  mortgagCt  the  advance  of  die  whole 
emn  cannot  lutve  that  effect;  as  in  the  former  instttnee 
the  payment  is  of  neieessity  a  part-performance  of  tiiat 
contract:  in  the  hitter,  the  contract  for  a  loan,  cresting 
a  personal  debt,  if  a  mortgage  also  is  to  be  the  security, 
the  advance  of  money  is  not  of  necessity  ilie  evidence 
of  the  intention  for  a  mortgage,  indicating  no  more  than 
that  the  relation  of  debtor  and  creditor  k  to  be  created* 
I  say  confidendy,  that  there  never  was  a  case,  where  a 
man,  having  taken  a  mortgage  by  a  legal  conveyance, 
was  afterwards  permitted  to  hold  that  estate  as  fkrther 
charged,  not  by  a  legal  contract,  but  by  inference  from 
the  possession  of  the  deed.  The  other  cases  have  gone 
ftr  enough,  indeed  too  far ;  and  I  win  not  add  to  dieir 
authority,  where  <  there  are  emmmstances  distkiguishing 
the  case  before  me. 


The  Order  was    accordingly  confined  to  the  legal 
mortgage. 


[481] 
CHAMBERLAIN,  Ex  penie  (84).  1815. 

Nov.  914,  lOlk. 
^PWO  persons,  attending  as  witnesses  under  the  Lard  The  dijeetion 

ChanceUor*a  Order  (35)  on  the  opening  of  a  Caxor  to  a  creditor, 

miifiion  ••  ti  eoftipefent 

witness  to  antf* 

(84)  In  the  Matter  of  GO-     XVII,  879.   This  power  is  uln  aCtommls- 

:dM€,  2  JSmb's  Bank.  Ca<ef,380.     now  transferred  to  the  Com*  ^j^q  qJ  Bank* 
(36)  Ante,  Ex  parte  Lund^     mistioners.     See  the  notes,  rnptoy,  cannot 
Vol.  VI,  781.   EKjmrteHig^     ante,  VI,  784.   XVII,  879.    be  taken  by 
jrutf,  XI,  8.   Ex  parte  Janes,  himself,  to 

preclnde  bis  examinatien. 
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CAlSESIN 


1815. 


CttAMBKR- 

.      LAIN, 

Ex  paTt€» 


vaktion  of  Bankraptcy,  having  proved  die  tradiiqf, 
fused  to  answer  fiurther ;  aOeging,  liiat  they  were  exediton 
of  the  persons,  against  whom  the  Conmiiaaidii  iastted* 
One  of  them  daimed  generaUy  for  wages  601. ;  staliBg 
merely  a  verbal  agreement,  and  tliat  the  amoant  was 
settled  last  SaiMtrddy.  The  oAer  claimed  under  a  geneni 
agreement  for  401*  a*year  wages,  the  year  having  ejLpired 
before  the  date  of  the  Commission,  admitting  the  receipt 
of  122.  They  both  refused  to  give  any  particulars}  or 
to  answer  fiurther,  unless  paid  their  demands. 

The  Petition  prayed,  that  they  may  be  ordered  t» 
attend  the  Commissioners  again,  and  that  the  time  nuiy 
be  enlarged. 

Sir  Samuel  RomiUy,  in  support  of  the  Petition,  iiir 
sisted,  that  it  was  not  competent  to  a  witness  merely  to 
say,  he  is  a  creditor  for  any  sum  he  may  think  proper 
to  name,  withholding  alli  particulars,  and  refusing  to 
answer  until  paid  that  stun. 


[4fi2] 


Witness  ob- 
liged to  give 
testimony, 
thoagh  it  af- 
fects his  cipril 


The  Lord  Chancellor. 
The  fact,  as  I  understand  it,  is,  that  these  persons, 
on  the  ground,  that  they  are  creditors,  objected  to  be 
farther  examined.  That  must  be  put  in  one  of  these 
ways :  they  may  say,  that,  if  they  sustain  the  Commis- 
sion, they  by  their  testimony  cut  down  their  right  to  re- 
payment of  their  whole  demand,  and  must  take  a  dividend 
only.  That  forms  no  objection.  That  consequence,  that 
a  man  by  his  testimony  affects  his  own  civil  right,  is  no 
objection  to  obliging  him  to  give  testimony.  Next,  I 
suppose  they  will  say,  that,  if  Aey  are  creditors,  tfie 
bankruptcy  cannot  be  established  upon  their  evidence ; 
and  that  is  certainly  true ;  but  that  is  for  die  Conoda- 
sioners  to  determine  at  the  end  of  the  examinatioo,  not 
for  the  witness,  to  preclude  it.  What  the  ConMnisaioaeri 
may  think  proper  to  do,  if  they  see,  that  the  eiaminatiaii 

wil 
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will  be  asdesS)  is  for  them,  not  for  me,  to  decide.    They         10t5. 
must  proceed  in  the  examination,  as,  although  the  witness     ^  ""^""^ 
thinks  himself  a  ereditor,  he  may  not  be  so;  and'tfaere-         lain» 
fere  his  testimony  may  establish  the  bankruptcy*    The      Ex  parte. 
question,   whether  the  testimony  will  be  useful  or  use- 
less, is  very  different  from  that  of  the  right  to  examine. 
"What  may  be  the  effect  is  for  the  Commissioners   to 
decide;  but  the  witness  cannot  set  up  the  objection. 


The  Order  was  made  for  the  witnesses  to  attend,  and 
submit  to  be  examined,  and  the  time  to  be  enlarged* 


[483  ] 
1815. 
MILLS  V.  FARMER  ( 36 ).  Aug.  23c/. 

Nov,  1th,  13M. 
TAMES  FARMER  by  his  Wifl,   dated  the  23d  of    Testator  di- 
June,  1806,  directing  his  debts  and  legacies  to  be  'ects  the  resi- 
paid  as  soon  as  possible  after  his  decease,  and  giving  "'*®  ^^  ^'*  ®^" 

legacies  to  relations  and  other  persons,  made  the  follow-  '®^'*^^  *^®  "*• 

. ,           ,.        .,.  vided  for  cer- 

uiff  residuary  disposition :  ^  •      i.    •*  1 1 

®                .^       r  ^,n  charitable 

,  purposes, 

"  The  rest  and  residue  of  all  my  effects  I  dh-ect  may  named  b?  him, 

**  be  divided  for  Promoting  the  Gospel  in  Foreign  Parts  <*  and  other 

'*  and  in  England  for  bringing  up  ministers  in  different  "  charitable 

''seminaries  and  other  charitable  purposes  as  I  do  intend  "  Purposes  as 

**  to  name  hereafter  after  all  my  worldly  property  is  dis-   *  *  "^  mtend 

*'  posed  of  to  the  best  advantage."  ««  u       r 

T>_      nereatter, 

(30)  1  Mer.  65.  "  »ft«r  aU  mj 

"  worldly  pro- 

"  perty  is  disposed  of  to  the  best  advantage."   Codicil  namipg  no 

other  purpose.  ■  A  bequdtt  to  Charity,  to  |^e  executed  by  the  Court, 

baving  regard  particohirty  to  the  objects  specified. 

Vol.  XIX.  FF 
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1815.  By  a  testamentary  paper,  in  the  form  of  a  letter  to 

JjTT!^  his  executors,   dated  the   14  th    of  August,   1807,   and 

tf.  proved  as  a  Codicil,  the  testator  communicates  to  them^ 

Farmeiu      that  in  case  of  illness  or  death  he  had  sent  to  his  bankers 

a  box^  containing  his  Will  and  other  writings ;  and  re^ 
quests  the  executors,  in  lieu  of  what  he  had  bequeathed 
to  them,  to  accept  500/.  each,  and  divide  his  wine  between 
them;  and,  giving  some  other  legacies,  concludes,  that 
it  b  needless  to  have  any  of  his  relations  attend  his 
funeral,  as  it  is  apt  to  breed  ill-will  among  them ;  and 
that  grief  on  such  occasions  is  generally  attended  with 
hypocrisy ;  not  specifying  any  farther  charitable  purpose^ 
or  taking  any  notice  of  the  residuary  disposition  by  his 

wai. 

The  Bill  was  filed  by  the  next  of  kin,  claiming  the 
[  •484  ]  *  residue  as  undisposed  of.  The  Attorney-Generalf 
being  made  a  Defendant,  claimed  it,  as  given  to  charity ; 
and  upon  the  hearing  at  the  RoUs  the  case  was  on  his 
part  represented  as  clearly  a  bequest  to  charity;  but, 
the  Master  of  the  RoUs  expressing  an  opinion,  that  it 
was  too  imcertain,  a  Decree  was  upon  that  ground  taken 
for  the  next  of  kin  without  argument. 


Aug.  23d,  The  Attorney-General  presented  a  Petition  of  Appeal 

to  the  Lord  ClianceUor  from  that  Decree ;  who,  having 
heard  it  argued,  expressed  his  opinion,  that  the  Decree 
would  overturn  a  great  deal  of  doctrine  and  authority  \ 
and,  as  the  question  had  not  been  submitted  to  the  judg^ 
ment  of  the  Master  of  the  RoUs  on  argument,  hb  Lord- 
ship directed,  that  it  should  be  again  argued. 


^JVbo.  7M.  The  Appeal  was  accordingly  again  arjgued  by  Sir  Ar* 

tkwr 
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thur  Piggoit  fop  the  Attorney-General,  and  Mr.  Leach, 
for  the  next  of  kin  ( 37  )• 


1815. 


The  Lord  Chancellor. 
The  construction,  which  I  put  upon  this  residuary 
clause,  is,  that  the  executors  are  to  make  the  most  they 
can  of  the  property,  and  that  what  remains  is  to  be 
divided  in  the  manner  here  directed.  The  codicil,  which 
is  in  the  form  of  a  letter  to  the  two  persons  named  as 
*  executors,  must  persuade  any  rational  person  out  of 
this  Court,  that  the  testator  made  it  as  a  testamentary  in- 
strument, to  operate  in  case  of  Ulness  or  death  prevent- 
ing any  farther  disposition ;  and  that  he  thought  the  "Will 
and  codicil  together  would  effectually  dispose  of  all  he 
had;  and  the  concluding  paragraph  shows,  that  his  in- 
tention of  kindness  to  his  relations  had  not  increased. 
It  seems  probable^  that  he  has  given  legacies  to  those, 
who  represent  him  as  his  next  of  kin ;  but  his.  intention 
towards  them,  unless  the  residue  is  given  away,  cannot 
affect  their  claim  to  it.  They  take,  not  under  his  inten- 
tion, but  unless  the  intention  appears,  that  they  are  not 
to  take.  The  Will  must  be  taken  as  if  published  at  the 
date  of  the  latter  instrument ;  and  stands  with  the  al- 
teration, introduced  by  that  paper,  precisely  as  if  that 
codicil  had  not  been  made. 


MtLLfl 
V, 

Farmer. 


Nov.  13#A. 


[.♦485] 


Right  of  the 
next  of  kin  to 
the  residue 
andisposed  of 
not  under  tes- 
tator's inten- 
tion, but  by 
the  absence  of 
intention,  that 
they  are  not 
to  take. 


This  reduces  the  case  to  the  only  question,  whether, 
regard  being  had  to  the  rules,  which  Courts  of  Equity 
iiave  been  for  centuries  in  the  habit  of  applying  to  what 

are 


(37)  This  subject  having 
received  a  very  full  discus- 
sion, with  a  most  elaborate 
examination  of  the  autho- 
rities, in  the  case  of  Mog- 
gridge   v.   Thaekwelt    (ante, 


Vol.  VII,  36.)  a  repetition 
of  the  arguments  in  the  same 
work  would  be  more  than  su- 
perfluous. See  the  notes, 
page  88.  Vol.  I,  409. 
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1815.  ate  called  privileged    testaments,   this  residue  is   effee- 

.^p^  tually  disposed  of.     I  take  the  term  "  privileged  "  ffom 

I,,  the  passage  in AS'ti^'nAurne ( 38 )  upon  that  subject;  which 

Farmer.       in  some  degree   accounts  for  the  doctrine  in    The  Ai- 

Privileged  Tes-  tomei/  General  v.  Syderfin  {39);  that,  the  charge  being 

tedoents :  for      f^j.  ^  charity,  mentioned  in  a  paper,  which  was  not  found, 

.  ^'   °®      that  Will  was  construed  in  a  way,  in  which  it  could  not 
species,  con-  . 

straed  othe  -    Possibly   have   been   construed,    if  that    sum   had  been 

wise  tbanWills  <^harged  for   an  individual,  not  that  privileged  legatee, 

generally.  The  paper  not  appearing,  there  was  no  evidence,  admis- 

Thas  a  charge  sible  or  inadmissible,  of  the  contents ;  yet  the  Court  Iveld, 

for  a      [•♦4ggi  •  that  what  the  testator  had  said  was  sufficient  to  show, 

Chanty  ^y^^^  ^^  ^j^^  ^^^  ^f  making  the  Will  a  benefit  was  in- 

-  \  /  tendc  d  to  charity :  and  it  was  carried  so  far,  that  Swin- 
fonud,  esta-  . 

blished*  so  if  ^^**'*^^  says  (40),  if  the  testament  adpias  causas  be  found 
found  cancel-  cancelled,  and  it  is  not  known,  whether  the  testator  did 
led,  presumed  willingly  cancel  tl:e  same,  the  law,  with  reference  to 
uoadvised'y.       such  legatee,  presumes  it  cancelled   unadvisedly;  and  it 

shall  operate,  as  if  not  cancelled.  Whethe)-  any  such 
principle  led  the  decision  of  the  Court  in  Th^  Attomeif 
General  v.  Syderjin,  I  do  not  know;  but  it  is  clear, 
from  the  papers  in  that  cause,  which  are  still  existing, 
that  it  was  very  much  considered  in  this  Court. 

With  regard  to  charity,  therefore,  without  going 
through  all  the  cases,  which  I  examined  with  great  difi- 
gence  in  Moggridge  v.  Thacktoell  {4fl ),  a  case  that,  bound 
by  precedent,  I  decided  as  much  against  my  inclination 
as  any  act  of  my  judicial  life,  I  consider  it   now  esta- 

AlthoQgh  the    blished,  that  although  the  mode,  in  which  a  legacy  is  to 

mode,  in  which  ^]^^ 

a  legacy  is  to        (38)  Swinh,  7th  edit.  p.  1,     gridge  v.  ThackwelL 

take  effect,  is    g.  13.  p.  61.  (40)  P.  67.     See  also  p.  7, 

in  many  cases        (39)  1  Vem.  224  ;    stated     s.  16,  638. 

of  the  sub-       from   the    Register's    Book,         (41)  Ante,  Vol.  VII,  38. 

sUnce,  where  ,^^^^  yol.  VII,  42,  in  Mog- 

Charity  is  the 

object,  that  is  the  substance;  and  the  Coart  provides  a  mode,  not 

provided  for  any  other  legatee ;  as  where  the  person  to  appoint  dies 

without  appointing;  and  where  the  mode  is  illegal,  for  instance,  torn 

svpsrstitioas  use,  as  in  the  case  of  the  JewUk  Synsgogne,  &c(. 
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take  eSeet,  is  in  many  cases  witli  regard  to  an  individual 
legatee  considered*  as  of  the  substance  of  the  legacy, 
where  a  legacy  is  given  so  as  to  denote^  that  charity  is 
the  legatee,  the  Court  does  not  hold,  that  the  mode  is 
of  the  substance  of  the  legacy ;  but  wiU  effectuate  the 
gift  to  charity,  as  the  substance ;  providing  a  mode  for 
that  legatee  to  take,  which  is  not  provided  for  any  other 
legatee* 


1815. 


Mills 
Farmer. 


This  is  amply  iUustrated  by  The  Attorney  General  t. 
^  Syderjiny  and  Moggridge  v,  Tbaekwell :  where  f^astan 
the  person  who  was  to  appoint  the  Charity,  died  in  the 
life  of  the  testatrix:  so,  where > the  legacy  is  to  «ueh 
charities  as  the  executor  shall  appoint;  and  the  exe- 
cutor, having  survived  the  testator,  dies  without  having 
attempted  to  distribute  the  fund ;  and  a  variety  of  other 
cases  may  be  put.  The  same  principle,  as  to  charitable 
legacies,  prevailed  in  another  class  of  cases,  also  col- 
lected in  Moggridge  v.  Thackweli;  where  the  legacy 
was  to  a  superstitious  use,  it  was  always  held,  that  the 
purpose  was  to  give  to  charity;  and  although  the  parti« 
cular  object  was  illegal,  as  in  the  instance  of  the  Jewish 
Synagogue  (4S),  it  was  said,  the  principal  part  of  the 
intention  was  charity,  and  that  should liave  effect. 


[  •  4«7  ] 


It  4s  quite  impossible,  therefore,  now  to  maintain,   that     Distinetion 

a  disposition  to  charity  is  to  be  construed  as  a  legacy  between  legacy 

to  an  ordinary  legatee ;  who  must  be  sufficiently  pointed  to  Charity  and 

out  and  described.  Therefore,  without  again  going  through  ^  ^^  ordinary 

all  those  cases,  I  recur  to  the  doctrine  m  Freeman  {AS)\  *«fif»^®5  ^^^ 


that 


must  be  suffi- 


ciently de- 

(42)  De  Costa  v.  De  Pas,     Hardwicke's  notes,  ante,  Vol.  wribed  and 
Amb.  228 ;    sUted    by     the     VII,  76.  pointed  out 

X^rd  Chancellor   from  Lord         (43)  2    Freem.   261  ;     tee     Bequest  to 

ante,  Vol.  Vil,  73.  such  charitable 

uftes  as  testa- 
tor shall  by  codicil,  &c.  direct :  if  he  leaves  no  direction,  this  Coort 
disposes  to  such  charitable  uses  as  it  thinks  fit. 
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1815. 


Mills 

V. 

Farmejr. 


[♦4«8] 


that  if  a  sum  of  money  is  bequeathed  to  such  charitabfe 
uses  as  the  testator  shall  direct  by  a  codicil  or  note  in 
writing,  and  he  leaves  no  direction,  this  Court  may 
dispose  of  it  to  such  charitable  uses  as  the  Court  shaD 
think  fit  I  am  ready  to  admit,  that  I  do  not  know  any 
case  deciding  that  proposition  so  largely  as  it  is  there 
stated*  Syderfitis  Case  does  not*  What  is  the  case  of 
Jonetf  referred  to  in  Freeman^  I  do  not  know.  If,  how- 
ever, no  decision  has  gone  to  the  extent  of  the -doctrine 
th^re  stated,  it  may  be  also  safely  affirmed,  that  no  case 
^  has  determined  it  not  to  be  law :  and  it  has  been  cited 
as  authority  in  almost  every  case  of  a  charity,  that  has 
since  occurred.  I  admit  the  effect  of  what  Lord  Thurlaw 
pointed  out  (44*),  remarking  upon  the  case  of  Wheder 
y,  SKters {4*5);  but,  looking  into  that  case  repeatedly,  I 
fii^d,  that  it  does  not  touch  the  doctrine  in  Freeman  for 
the  reasons  I  formerly  stated  (  46  ).  If  that  doctrine  is 
law,  this  Decree  cannot  be  right.  If  the  testator^s  no* 
mination  of  certain  charitable  purposes  is  to  be  takeft 
as  only  the  mode  of  executing  the  gift  to  charity,  vrhidi 
is^in  substance  sufficiently  denoted,  although  no  mode  is 
pointed  out,  the  proposition  is  surely  much  less  strongi 
where,  as  in  this  Will,  he  has  named  two  charitable  por» 
poses,  with  the  Addition  of  other  charitable  purpose^ 
which  he  intends  to  name  hereafter  ;  and  it  cannot  be  in- 
ferred in  the  one  case,  tha^  as  charity  is  his  legatee,  he 
intended  that  object  to  take  effect,  although  no  charitable 
purpose  is  specified ;  but  that  in  the  other,  as  he  speaks 
of  '^  other  charitable  purposes,"  he  did  not  mean,  not 
only  other  charitable  purposes,  but  even  those  he  had 
named.  How  far  that  dictum  in  Freeman,  from  its  an- 
tiquity 


(44)  1  l?ro.  C  C.  15,  White 
V.  Wtite. 

(45)  Mo$.  288,  301.  The 
Lord  ChancelUnr  observed, 
that  altbongh  Lord  MantfieU 


has  said,  that  Moteleg  ought 
not  to  be  cited,    there  are 
cases  of    great  consequence 
in  those  Reports. 
(46)  Ante,  Vol.  VII,  7«. 
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tiquity  of  considerable  authority^  is    to  be    supportedf  1915.' 

should  this  case  be  taken  to  the  House  of  Lords,  is  an-         JT"^^ 

Mills 

other  question ;  but  much  consideration  will  be  requiredi  ^^ 

before  we  can  come  to  a  conclusion    against  it  at  this       Farmer. 
day. 

Then,  considering  the  manner,  in  which  the  Court  is,    Paroarable 
I  will  not  say  inclined,  but  bound,  after  such  a  series  of  coDstniction 
•  authority  to  construe  a  charitable  bequest  with  an  in-  ^^  •  diaritaUd 
clination  to  support  it,  is  any  violence  done  to  the  words  *^^'*®*** 
of  this  residuary  clause  by  giving  effect  to  the  general       L     ^^  J 
object  in  this  particular  ease,  even  without  the  assistance 
of  the  full  strength  of  the  proposition  established  by  the 
precedents?     I  consider  this  case  ahnost  as  originally 
heard  before  me ;  as  I  understand  it  went  off  without  ar- 
gument ;  the  Counsel,  representing  the  Attorney  General^ 
considering  that  it  must  be  decided  in  favour  of  the 
Charity;  but  the  Court  taking  it,  that,  the  testator  having 
contemplated  a  division  between  the  objects  named  and 
pot  named  in  uncertain  proportions,  there  was  so  much 
uncertainty  in  the  Will,  that  it  could  not  be  executed  in 
favour  of  Charity.     Can  that  be  made  consistent  with 
the  decisions  ?  Whether  the  uncertainty  is  produced  by 
the  impossibility  of  ascertaining  the  mode  of  executing 
the  purposes,  or  by  the  failure  of  the  mode  pointed 
out,  makes  no  great  difference.     In  Moggridge  v.  TAacJE:- 
well,  for  instance,  it  was  intended,   that  Vaston  should 
give  to  more  than  one  object,  and  should  ascertain  the 
proportions  among  those  more  numerous  objects.     The 
testatrix,   therefore,  had  not  said  what  charitable  pur- 
poses, how  many,  or  in  what  proportions  they  should 
take.     She  had,  it  is  true,   mentioned  charitable  pur- 
poses ;  and  that  is  the  distinction  between  this  case  and 
tbat ;  if  this  testator  can  upon  reasonable  construction  be 
taken  to  mean  not  to  give  to  any  charitable  purpose,  un- 
less the  other  charitable  purposes,  to  which  he  alludes, 
shall  be  afterwards  specified ;   the  clause  in  Moggridge 

y.  Thackwell 
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[  490  ] 
From  the  word 
"  ditided  "  in 
a  chtriUble 
beqaest  no  ne- 
cessary  infer- 
ence of  equal- 
ity. 

Under  a  be- 
qaest to  three 
persons  named y 
and  socb  others 
as  testator 
shoo  Id  after- 
wards name, 
no  other  being 
afterwards 
named,  whe- 
ther those 
named  should 
not  take^^tMere. 

Bequest  to 
such  charitable 
purposes  as 
the  testator 
shall  name 
answered  by 
naming  one. 


T.  TAackwett  being  a  gift  to  charitable  purposes,  although 
in  a  way,  that,  if  not  to  Charity,  would  not  in  this  Court 
have  amounted  to  a  gift. 

The  case  is  thus  reduced  to  this:  whether  the  tea- 
tator,  using  the  word  "  divided,"  ( which  by  no  means 
in  charitable  bequests  necessarily  infers  equality,)  in- 
tended, that  the  two  institutions  he  named  should  take 
proportions  in  the  proposed  division,  if  he  should  name 
any  other  charitable  purposes,  to  take  the  residue ;  or^ 
whether  he  must  not  be  taken  to  have  meant  to  give  to 
charitable  purposes  ;  and,  meaning  that,  went  so  far 
then  as  to  name  two  objects,  directing,  that  with  those 
two  others  should  take,  if  according  to  his  intention 
at  that  time,  he  should  name  others.  It  is  doubtful, 
whether  the  former  would  be  the  right  construction 
even  in  the  case  of  ordinary  legatees ;  for  instance,  le- 
gacies were  given  to  the  individuals  A,  B,  and  C,  and 
such  other  persons  as  the  testator  should  afterwards 
name,  and  he  did  not  name  any  others*  that  A,  B,  and 
C,  should  not  take ;  as  then  he  must  be  taken  to  have 
meant  nothing  by  the  bequest  to  the  individuals  named, 
unless  other  objects  were  found.  It  is  impossible  to 
construe  the  clause  literally ;  as,  if  by  a  Codicil  this 
testator  had  named  only  one  other  Charity,  that  third 
object,  though  not  in  the  plural  number,  would  have 
taken. 

The  question  then  comes  to  this,  whether  the  next  of 
kin  are  to  take  one-third,  and  the  two  charities  named 
^re  to  take  the  residue  in  some  way  between  them ;  or, 
whether  the  true  intention  must  not  be  taken  to  be  to  give 
to  Charity;  going  the  length  of  naming  two  objects, 
and  intending  to  name  others,  but  not  having  done  so; 
and  the  judgment  to  which  I  am  very  reluctantly  driven 
by  the  spirit  of  all  the  precedents,  is,  that  this  is  a  be- 
quest to  charitable  purposes;   and  being  so,  a  acbeme 

must 
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must  be  laid  before  the  Master  for  the  purpose  of  dis- 
tributDig  the  fund,  having  regard  particularly  to  those 
two  objects  named ;  and  that  part  of  the  decreej  which 
^  declares  the  residuary  bequest  void  for  uncertainty, 
must  be  reversed.  All  the  costs  must  be  paid  out  of  the 
estate,  as  between  attorney  and  client 

If  this  case  should  be  taken  to  the  House  of  Lords, 
and  there  any  distinction  can  be  made  between  it  and 
the  cases  decided,  I  shall  feel  satisfaction;  but  I  cannot 
find  my  way  through  this  wall  of  authority  to  a  contrary 
decision. 


490' 


^■>i' 


1816. 


Mills 

Farmer. 
[♦491  ] 


MARTIN,  Ex  parte. 

^T^HE  testator,  a  skin-broker,  by  his  Will  gave  all  his 

estate  and  effects  to  two  trustees,  upon  trust  to 

dispose  of  the  whole,  and  to  lay  out  the  produce  in 

Government  or  real  securities,  and  to  pay  the  interest  to 

Hannah  Martin  during  her  life,  to  maintain  herself  aild 

her  children  by  him,  and  to  divide  the  capita]  among  the 

children    twelve  months  after  the  decease  of  Hannah 

Martin ;  but  in  case  Edward^  one  of  his  sons,  who  then 

assisted  him  in  carrying  on  his  trade,  and  for  whom  he 

stated  that  he  had  already  provided,  should  immediately 

after  his  death  agree  to  carry  on  the  trade  for  the  equal 

benefit  of  his  mother  Hannah  Martin  and  himself,  then 

he  directed,  that  the  trustees  should  not  dispose  of  the 

lease  of  his  dwelling-house,  and  the  furniture,  plate,  linen, 

and  china ;  but  should  permit  Hannah  Martin  and  her 

children  to  reside  therein,  and  to  have  the  use  of  such 

sum  of  money  as  he  should  leave  for  the  purpose  of 

carrying  on  the  trade.    Then,  afler  making  that  pro* 

♦vision,  he  appointed  ^anitaA  Jfarftn  and  the  trustees 

his  executors* 

After 


1815. 
Abo.  \btk. 
Fartiitare,&c. 
in  possession 
of  a  bankrupt 
according  to 
the  title  under 
the  trust  of  a 
Will  did  not 
pass  to  the  as* 
signees  under 
8tat«2L/amctL 
c.  19, 9. 11, 
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BfAKTIN^ 

Ex  parte. 


AiFtcr  the  testator^s  death  the  trade  was  carried  M 
according  to  the  provision  made  byhi»Will;  taiAHw^' 
nah  Martin  continued  hi  the  occupation  of  the  hone, 
fumitnrei  &c.  until  her  bankruptcy;  and  the  questaon 
upon  this  Petition  was,  whether  the  furniture^  plate,  &c* 
passed  to  the  assignees  under  the  Commission  by  ths 
Statute  (47). 


[♦493] 


Sir  Samuel  Romtty  and  Mr.  Cooker  in  support  of 
the  Petition. 
The  possession  of  furniture  is  always  equivocal ;  but 
where  it  is  in  another  right,  not  connected  with  the 
trade,  it  cannot  be  affected  by  the  Commission.  The 
possession  of  this  property  in  specie  by  the  bankrupt 
was  consistent  with  her  title  as  executrix  in  trust.  To 
bring  it  within  the  Statute  she  must  appear  to  have  an 
absolute  interest  under  the  Will,  that  would  pass  to  the 
assignees.  This  property  is  not  given  for  the  purpose 
of  carrying  on  the  tr^de.  A  sum  of  money  is  given  finr 
that  purpose,  with  a  direction,  that,  if  the  trade  shall  be 
carried  on,  the  mother  and  children  shall  have  the  use 
pf  that  property. 

Mr.  Hart  and  Mr.  Montague,  for  the  Assignees. 
The  criterion  in  these  cases  is  not,  that  a  disposition  of 
the  property  would  be  a  breach  of  trust.  In  RyaU  v. 
Rowles  ( 48 )  the  property,  consisting  of  articles  spe- 
♦  cifically  occupied  for  the  purposes  of  the  trade,  giving 
the  ownership  ostensibly,  was  held  to  be  within  the  Sta- 
tute. Household  furniture  is  not  generally  applicable  to 
the  uses  of  trade;  but,  if  a  trader  by  his  Will  dedicates 
the  furniture,  which  he  used  in  carrying  on  his  trade, 
to  the  purposes  of  continuing  it,  the  furniture  fisdls  within 
the  Statute,  as  being  in  the  order  and  disposition  of  the 

trader. 


(47)  SUt  21  Jam.  I,  c.  19,        (48) 
I.  11.  165. 


I  Ye$.    S48.     1  Atk 
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trader,  and  a  part  of  the  means  of  acquiring  credit.    So         181t. 
it  is,  if   trustees  permit  the  trust  property  to  remain      ^^^^'^^ 
with  the  bankrupt,  Darby  v.  Smith  (4/9).    The  object      Ex  noHe 
of  this  testator  was,  that  the  son  with  his  mother  should 
be  enabled  to  carry  on  the  trade  in  that  house;    not 
merely  to  give  her  the  use  of  the  furniture  for  her 
life.    The  exemption  of  furniture  in  a  house,  let  at  a 
watering-place,  depends  upon  the  known  habit  of  those 
places. 

The  Lord  Chancellor. 
The  question  is,  whether  these  articles,  part  of  this 
testator's  assets,  regard  being  had  to  the  directions  in 
his  Will,  fall  under  the  disposition  to  be  made  in  the 
bankruptcy  of  one  of  the  executors.  I  have  observedy 
when  in  the  Court  of  Common  Pleas,  that  many  de- 
cisions, supposed  to  go  upon  the  authority  of  Twyne*$ 
Case(50)i  have  gone  far  beyond  it.  The  plan  of  this 
Will  is,  that  the  trustees  should  sell  the  whole  of  his  pro- 
perty, and  apply  the  annual  produce  of  the  whole  during 
the  life  of  Hannah  Martin  and  for  twelve  months  after 
her  death  to  the  maintenance  of  herself  and  her  childrea, 
and  then  divide  the  capital  among  the  children ;  but,  ad- 
verting to  the  circumstance,  that  it  might  be  for  the  be- 
nefit of  Hannah  Martin,  that  the  trade  should  be  carried 
on  by  her  son  Edward  for  her  benefit  and  his  own,  the 
^testator  in  that  case  gives  this  furniture,  &c.  to  the  [  ^494  ] 
trustees,  not  for  the  purpose  of  immediate  sale,  but  to 
permit  her  and  all  the  infants  to  reside  in  the  house,  and 
have  the  use  of  the  furniture,  and  other  articles.  He 
does  not  devote  those  articles  to  the  purpose  of  trade^ 
as  he  does  the  money,  lent  out  upon  security ;  |||it  think- 
ing it  desirable,  if  the  trade  should  be  carried  on,  that 
they  should  reside  in  that  faous^  and  have  the  furni- 
ture, &c.  specifically,  he  creates  a  trust  for  that  species 

of 

(40)  8  Term  Rep.  82.  (50)  3  Co.  81. 
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of  €njoyinent^  not  by  her  alone,  the  children  having  at 
good  a  right  to  the  enjoyment  of  the  house  and  these 
articles  as  she  had.  This  is,  therefore,  within  all  those 
cases,  where  the  possession  must  be  referred  to  the  title, 
and  not  within  the  Statute.  When  she  possesses  this 
property,  she  takes  it,  not  as  her  own,  but  subject  to 
all  the  trusts,  under  which  the  trustees  would  have  taken 
it.  1  must  therefore  order  it  not  to  be  disposed  of  under 
the  bankruptcy  (51). 


(51)  See  the  cases  refer- 
red to,  ante,  32,  Ex  parte 
Pease.  Ex  parte  Vauxhall 
Bridge  Company ^  1  Glyn  8f 
Jam.  101.  Gibson  V.  Bray ^ 
8  Taunt.  16.  Ex  parte  Har- 
ris, 1  Madd.  583.  Brown  v. 
BeUaris,  6  Madd.  M.  Woods 
V.  Russell,  6  Bam.  SfAld.  042. 
Idngard  v.  Messiter,  1  Bam. 
4*  Cress.  308.  The  Ship  Re- 
gistry Acts  did  not  prevent 
the  effect  of  the  Statute  of 
James :  Monkhouse  v.  Hay, 
8  PH.  256.  4  J. B.Moore, 
649.  Ex  parte  YaUop,  ante, 
VoLXV,  80,  and  the  note,  71. 
Robinson  w.  M'Bonnell,  5Mau. 
^Sel.  228.  Debts,  without 
notice  to  the  debtor,  wilhin 
the  Sutate:  ante,  Vol.  VI, 
128,  Jones  v.  Gibbons.  IX, 
407,  and  the  note,  400.  Ex 
parte  Bdkon,  and  Usborne, 
•1  Glyn  ^  Jam.  207,  358. 
Shares  of  a  Trading  Com- 
pany ;  Nelson  v.  The  London 
Assurance  Company,  2  Sim.  Sf 
Stu.  292.    The  Statute  does 


not  affect  the  interest  of  a 
dormant  partner  r  Caldwell  t. 
Gregory,  iPri.  119.  Uten- 
sils of  Trade,  the  separate 
property  of  one  partner,  and 
insured  as  sach,  being  in  the 
order  and  disposition  of  the 
partnership,  until  destroyed 
by  fire,  the  benefit  of  the 
Policy  did  not  on  the  sab- 
seqaent  bankroptcy  of  the 
partnership  pass  to  the  as- 
signees :  Ex  parte  SmiUk, 
Buck,  Bank.  Cos.  149.  Wine, 
sold  by  a  wine-merchant,  bat 
by  agreement  deposited  in  a 
particular  bin  in  his  cellar, 
each  bottle  sealed  with  the 
parqhaser's  seal,  to  whom  a 
memorandum  of  such  pos- 
session was  given  by  the 
wine-merchant,  and  an  entry 
to  the  same  effect  made  in 
his  books,  was  held  not 
within  the  Statute  :  Ex  parte 
Marrable,  1  Glyn  ^  Jam* 
402.  This  seems  to  be 
the  precise  case  described 
in  the  Preamble  to  the  11th 

section« 
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aectidn.     The  memorandaoi 
and  entry  were  not  accessible 
by  the  public;   nor  is  there 
in  the  other  circumstances, 
as  to  the  bin  and  seal,  any 
thing  inconsistent  with    the 
reputed    ownership   of    this 
wine,  as  part  of  the  trader's 
stock,    never   actually  sepa- 
rated, and  permitted  to  re* 
main  without    any  apparent 
distinction.  An  instance  late- 
ly occurred  of  a  single  ar- 
ticle, a.  forte-piano,  hired  by 
the   bankrupt,    not  for  any 
purpose  of  trade,  bat  for  the 
enjoyment   or    improvement 
of   his  family.    The  instru- 
ment being  seized  under  a 
distress  for  rent,  the  ques- 
tion did  not  reach  a  decision. 
From  the  change  of  manners 
and  habits  perplexing  cases 
frequently  occur  of  property 
claimed    as    forfeited  under 
the    terms    of    this     clause 
without  default  of  the  owner. 
The  usage  of  letting  to  hire 
articles  of  every  description 
is  now  so  general,  that  the 
possession  and  use  of  chat- 
tels are  by  no  means  unequi- 
vocal evidence  of  property: 
yet  in  the  recent  fluctuation 
of  this  branch  of  the  Law, 
instead  of  any  relaxation   of 
the  Statute  of  James,  we  find, 
that  the  construction,  ex tend- 
-iog  it  beyond  the  cases  of 


fraud  contemplated    hf   the 
Preamble,  has  been  adopted 
by  the  Stat.  6  Geo.  IV;  reject- 
ing the  Preamble  altogether; 
and  by  substituting  the  dis- 
junctive conjunction  "  or^  for 
the  copulative  *'  and  "  enlarg- 
ing the  operation ;  so  that  re- 
puted  ownership,   combined 
by  the  old  Act  with  an  assum- 
ed power  of  sale,  alteration 
or  disposition,  ( which  seems 
there  to  mean  alienation),  is 
by  the  modern  Statute  suffi- 
cient alone;  and  the  special 
exception  of  a  mortgage  of  a 
ship,  &c  appears  to  exclude 
by  implication    other    cases 
of  possession  upon  valuable 
consideration  without  fraud. 
The  reasons  for  continuing 
this    general    law,    so  little 
corresponding  with  the  pre- 
vailing usage,  if  not  restrain- 
ed by  a  liberal  construction, 
are  probably  the  difficulty  of 
distinguishing  fair  and  frau- 
dulent cases ;   the  consider- 
ation, for  which  the  owner 
may  be  supposed  willing  to 
incur  the  risk  ;  and  the  mis- 
chievous effect  of  false  cre- 
dit.   That  evil,  generally  re- 
presented   as  the    criterion, 
may  result  also  from  posses- 
sion   according   to  the  title 
under  a  trust,    not    by  the 
permission  of  the  other  par- 
tics  interested ;  and  it  is  not 

easy 
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ei6iy  to  discover  a  i abstan- 
tial  digtiDotioD  between  such 
possession  nnder  a  trost  bj 
WtU  or  Settlement,  involau- 
tarj  on  the  part  of  the  Cet- 


tuis  que  trusi,  and  nnder  a 
fair  contract  for  letting  to 
hire,  which  cannot  be  deter- 
mined at  the  pleasure  of  the 
proprietor. 


1815. 
Feb.l0ih,l3tk. 
Nov.  24th, 
25M,  21tlL 
On  the  trial 
of  an  Issue, 
JJemsamt  vel 
turn,  all  the 
subscribing 
witnesses  must 

**•*!.■  [•495] 
ammed,*-        -^ 

except  in  cases 
of  necessity ; 
as  death,  in- 
sanity, or  ab- 
sence abroad ; 
or  the  heir 
waives  his 
right. 

Exoneration. . 
of  the  personal 
estate  from  the 
payment  of 
debts  upon  the 
plain  intention, 
collected  from 
the  wholeWill. 


BOOTLE  V.  BLUNDELL(52), 

^T^HE  Bill  was  filed  by  devisees;   praying,   that   the 
Will  of  Henry  Biundell  may  be  established  against 
the  heir  at  law. 

John  Blanchard  by  his  depositions  proved  the  WiH 
dated  the  24th  oiJuly^  1809,  in  the  regular  form;  and 
^  that  the  testator  at  the  time  of  signing  and  publishing 
the  said  Will  was  of  sound  and  disposing  mind,  memory, 
and  understanding,  as  the  examinant  verily  believes. 

The  same  witness  proved  a  Codicil,  dated  the  S5di 
of  May  t  1810,  also  in  the  regular  form;  but  he  added, 
that  he  cannot  form  any  opinion  or  belief,  whether  or 
not  the  said  testator  was  at  the  time  of  signing  and 
publishing  the  said  Codicil  of  sound  and  disposing 
mind,  &c. ;  that  his  bodily  health  was  very  bad ;  diat 
Mr.  Sionor,  the  attorney,  who  was  present  during  the 
time  the  Codicil  was  so  signed  by  the  testator  and  die 
witnesses,  in  their  presence  asked  him,  if  he  (Stonor) 
had  read  that  to  him,  and  if  he  understood  it ;  and  At 
testator  made  a  sign,  as  if  he  assented  to  it,  by  waving 
his  hand.  He  was  then  set  up  in  a  chair  in  his  study; 
and  the  examinant  did  not  hear  him  speak  so  as  to 
understand  him ;  as  he  appeared  to  be  very  weak.  When 
the  witnesses  were  called  in,  Stonor  said  aloud  to  the 
testator,  that  the  witnesses  to  the  Codicil  were  come; 

b«it 

(52)  Coop.  13«. 


CASES  IN  CHANCERY. 


49& 


but  the  examinaiit  cannot  recollect,  whether  he  made         ^^U* 
any  answer,  either  by  word,  sign,  or  otherwise.  BodtLE 

Henry  Holland  proved  die  execution  of  the  Will;  and     BluSdeI^u 
stated,  that  at  the  time  of  signing  and  publishing  the 
Will  he  did  not  form  any  opinion  or  belief  whether  the 
testator  was  or  was  not  of  sound  or  disposing  mind,  &c. 
and  cannot  now  say,  whether  he  was  or  was  not  so  at 
the  time.    The  testator's  butler  requested  the  examinant 
to  go  to  the  testator's  house,  where  he  met  Blanehard 
and  James  Goore  in  the  servant's  hall.      He  imagined^ 
they  were  there  to  witness^Mr.  jB^tfiK^^fl's  Will;    as  the 
tome  persons  had  done  so  six  or  seven  times  before. 
They  found  with  the  testator  Slonor,  and  a  servant  wo- 
man, named  Gibbing,     Slonor  said  to  him  with  a  loud 
•voice,    "  The  witnesses  to  your  Will  are  come.  Sir;"      [  •496  ] 
and  the  testator  seemed  to  understand  what  was  ssdd, 
and  said  something  to  the  servant,  who  immediately  left 
the  room.    The  Will  was  then  actually  sealed;  and  the 
testator  then  signed  his  name;  and  taking  a  seal,  then 
lying  upon  the  table,  in  his  hand,  put  it  upon  the  wax ; 
and  Stonar  said,   '^  Now  publish  and  declare  this  to  be 
^'your  last  Will;"  and  the  testator  then  uttered  those 
words,  or  to  the  like  eflect.    The  examinant  and  the 
other  witnesses  then  subscribed  in  the  presence  of  the 
testator  and  of  Slonor;  who,  when  they  went  out,  called 
after  them,  that  Mr.  Blundell  desired  they  would  go  down 
and  get  a  glass  of  ale.    Whfle  they  were  drinking  it, 
ihe  examinant  said  to  the  other  two  witnesses  in  the 
presence  of  the  butler,  who,  the  examinant  thinks,  must 
have  heard  it,  '^  Do  you  thmk  he  was  capable  of  making 
''a Will;  for  I  rather  doubt  it;"  and  Blanehard  said 
he  thought  he  was ;  and  Goore  said,  **  Perhaps  he  might, 
^  and  may  be  he  might  not."    The  examinant  believe^, 
the  testator  at  the  time  he  so  made  his  Will  might  be 
Bear  ninety  year^  of  age,  and  was  very  deaf,  and  his 
fight  much  gone. 

This 
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This  witness  also  proved  the  Codicil ;  but  stated,  that 
he  had  great  doubts,  whether  at  the  time  of  si^ug  the 
Codicil  the  testator  was  of  sound  mind,  &c.  a^  it.  is 
hard  to  know  what  is  within  a  man,  except  he  saw  apd 
knew  more  of  a  man  than  he  did  of  Mr.  BlundeU.  He 
appeared  to  be  dozing.  Stonor  put  his  hand  on  his 
shoulder^  and  said,  the  witnesses  were  come  to  witness 
his  Will,  and  BlundeU  not  appearing  to  understand,  re- 
peated it ;  to  which  he  answered  by  his  manner,  and  tne 
noise,  which  issued  from  his  mouth,  as  if  he  understood 
and  assented  to  it.  The  Codicil  was  then  placed  befiirp 
him,  and  a  pen  given  to  him,  by  Stonor. .  BlundeU  hegm 
♦  to  write  his  name ;  but  Stonor  seeing  the  pen  did  not 
mark,  took  it  up,  and  dipped  it  in  the  ink,  and  returned 
it  to  BlundeU;  who  then  signed  hb  name.  Stonor  then 
took  the  seal  belonging  to  BlundeU^  then  lying  upon  tbe 
table,  and  put  it  on  the  wax ;  and  BlundeU  put  bis  hand 
to  it,  took  it  off,  and  uttered  something  at  the  same  time 
indistinctly;  which  the  examinant  then  considered  as  a 
publication  thereof.  The  witnesses  subscribed.  After- 
wards Stonor  shook  BlundeU^  and  said,  '^  You  h^ve 
**  heard  this  Will  read.  Sir.''  BlundeU  replied  in  an 
indistinct  manner;  which  the  examinant  understood  to 
mean,  that  he  {BlundeU)  did  not  understand.  Stonor 
shook  him  again ;  and  he  then  said,  "  What  do  you  say  t  * 
and  Stonor  repeating  it,  moved  his  hand,  and  made  a 
noise  with  his  mouth,  which  the  examinant  understood 
to  mean  his  assent  thereto.  When  they  went  doWn 
to  the  servants'  hall,  the  examinant  declared  to  the 
other  witnesses,  and  the  butler,  that  they  were  jlj^fMif^l 
rogues  for  what  they  had  just  been  doing,  for  these 
was  something  damnably  wrong,  he  was  sure ;  at  which 
there  was  a  general  laugh ;  but  Blanchard  said,  ''  li^a 
''  do  not  know  what  is  in  a  man."  After  the  execution 
o^  the  Codicil  the  examinant  and  the  other  witnesses 
signed  a  paper,  written  by  Stonor,  expressing,  that  tk 
testator   had    acknowledged,    that  he   had  heard .  fiie 

Codicil  read. 
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SharplesSf  a  surgeon,  stated,  that  in  1809,  and  down 
to  May  or  June,  1810,  during  the  whole  period, 
Mr.  BlundeU  was  very  correct  and  sensible,  and  capable 
of  business,  &c. 

Dr.  McCartney 9  a  physician,  stated,  that  his  com- 
petency during  the  same  period  was  as  good  as  ever, 
making  the  necessary  allowance  for  his  advanced  age, 
before  he  was  attacked  by  inflammation  of  his  eyes  and 
*  deafness ;  and  he  was  also  subject  during  the  last-men- 
tioned period  to  attacks  of  jaundice,  accompanied  by 
listlessness  and  stupor,  which  continued  a  few  days.  The 
effect  was  not  such  as  to  impair  his  mental  faculties; 
although  for  a  few  hours  after  the  attack  commenced  it 
was  difficult  to  make  him  understand. 


.1815. 

BOOTLB 
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[  •408  ] 


James  Goore,  the  third  attesting  witness,  proved  the 
execution  of  the  Will ;  and  stated,  that  he  cannot  tell, 
whether  at  the  time  Mr.  BlundeU  signed  he  was  of  sound 
mind,  &c.  *'  I  neither  believe,  nor  I  don't  disbelieve  it ; 
"  for  I  cannot  say  it.**  He  also  proved  the  Codicil ; 
stating,  that  it  is  more  than  he  can  say,  whether  at  the 
time  of  signing  it  Mr.  BlundeU  was  of  sound  and  dis- 
posing mind,  &c.  "  He  was  so  deaf  and  blind,  that  it 
'*  is  more  than  the  examinant  can  say ;  **  and  he  never 
saw  him  after  it  was  signed. 

Mr.  Sionar  stated,  that  on  the  21st  of  July  he  read 
over  and  fully  explained  the  draft  of  the  Will  to 
Mr.  BlundeU;  who  expressed  his  satis&ction.  The  exa- 
minant particularly  asked  him,  whe&er  he  understood 
that  by  it  the  Lesiock  estate  was  given  to  his  daughters. 
The  examinant  read  over  the  Codicil  to  him  previously 
to  the  day  of  execution,  and  also  on  that  day. 


Mr.  BlundeU  died  in  August ^   1810,   at  the  age  of 

ninety;    leaving  two  married  daughters,   the  Plaintifis, 

-  Vol.  XIX.  G  G  and 
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and  the  Defendant,  his  ooly  son*    A  letter  to  his  Mm, 
dated  the  6th  of  April,  1810,  signed  by  the  testator,  but 
written  by  another  person,  stated,  that  by  the  first  of 
three  Wills  he  had  left  his  son  all  his  Lestoct  and  odier 
purchased  estates,    and  the  bulk   of  bis   personal   pro- 
perty, subject  to  certain   charges ;   complaining    of  hk 
son's  letters,  stating,  that  he  thought  it  hard,  that  his 
♦  daughters  should  be  deprived^  if  the  son  died  without 
children;  therefore  he  made  a  second  Will,  leaving  the 
Lestoek  estate  to  him  only  conditionally,  viz.  sufiering 
a  recovery  of  the  family  estate  if  he  died  without  issuer 
that,  foreseeing  disputes,  he  thought  it  better  by  another 
Will  to  secure  to  his  daughters  the  Lesiock  estate ;  and 
left  to  his  son  most  of  his  purchased  estates,  which  are 
connected  with  his  family  estate,  and  the  bulk  of  hii 
property. 


An  issue,  DevUavit,  vel  non^  was  directed.  At  the 
trial,  at  the  assizes  for  the  county  of  Lancaster^  the 
Counsel  for  the  Plaintiffs  examined  Blanchctrd,  to  prote 
the  Will  and  Codicil;  declining  to  call  the  other  two  saih 
scribing  witnesses;  and  after  the  examination  of  die 
surgeon  and  physician,  whose  evidence  was  strong  as  to 
the  general  capacity,  with  temporary  stupor,  the  coo* 
sequence  of  an  attack  of  jaundicei  the  Counsel  foi  Ae 
Defendant,  who  was  present,  with  his  eonsent  gave  op 
the  cause. 


Sir  Samuel  RomUy  and  Mr.  Raupellf  tar  the  De^ 
fendant,  moved  for  a  new  trial;  complaining  of  tfe 
manner  in  which  this  issue,  directed  for  the  satie&e- 
tion  of  the  Court,  was  tried,  without  examining  aB  tlie 
attesting  witnesses. 


Mr.  Hart,  Mr.  Bell,  and  Mr.  Home,  for  the  Plaintiffi, 
contended,  that  the  rule,  requiring  Ae  etaaunatiofi  of 
all  the  witnesses,  was  confined  to  the  Court  of  JSjfwd^; 

and 
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ejectment  or  in  an  issue.  -^C^^^^ 

BOOTLB 
V. 

The  Lord  Chancellor.  Blttndell. 

The  rule  of  this  Court,  requiring,  that  to  establish  a 

•Will  of  real  estate  all  the  three  witnesses  shall  be  exa-  [  •600  ] 

amined  (53),  is  not  by  any  means,  as  it  has  been  repre-  \"f  ™®  ^^' 

sented,    a  merely  technical  rute.     If  this  Court  thinks  q"\"ng /h®  ©j^- 

.  ■•       1  1     -n         1        /•         «      amioation  of 

proper  to  consider  the  case  upon  the  Record  as  fit  to  be    ,,  ^       . 

governed  by  the  result  of  a  trial,  the  review  or  propriety  messes  to  a  de- 
of  which  belongs  to  a  Court  of  Law,  the  opinion  of  a  ylse  not  merely 
Court  of  Law  is  sought  in  such  a  form,  that  it  is  re-  technical, 
garded  as  conclusive,  whether  the  judgment  is  obtained  Distinction 
upon  a  verdict,  or  in  any  other  shape :  but  upon  an  issue  between  taking 
directed  this  Court  reserves  to  itself  the  review  of  all,  ^®  opinion  of 
that  passes   at  Law;   and   one  principle,  on  which  the  •^o""  of  Law 

Motion  for  a  new  trial  is  made  here,  and  not  to  the       ,    ,.      ^.  ' 

and  directing 

Court  of  Law,  is,  that  this  Court  regards  the  Judge's       Tgsue  for 
Report  with  a  view  to  determine,  whether  the  Informa-  ^^  Batisfaction 
tion,  collected  before  the  Jury,  together  with  that,  which  of  this  Coar^, 
appears  upon  the  Record  in  this  Court,  is  sufficient  to  reserving  to  ] 
enable  it  to  proceed  satisiactorily ;  to  which  it  did  not  itself  the  re- 
conceive  itself  competent  previously ;  and  in  this  pecu-  ^*®^  ®f  what 
liar  case  of  the  execution  of  a  Will  a  Court  of  Equity,  ?«"«<*  a^W 
generally  speaking,  is  bound  to  have  that  question  deter-  *    au    tj^    -j 
tnined  by  a  Jury  (54).     If,   however,    the  object  is  to  inEqaity, 
establish  a  Will,   this  Court  does  not  give  the  devisee    Question  on 
the  opportunity  of  carrying  it  before  a  Jury,  until  all  execution  of  a 
the  three  witnesses;  have  been  examined;  and  will  have  devise  to  be 
them  all  examined;   considering  them  as  its  witnesses^  determined  by 

tirithout  entering  into'  the  didpute^  frequently  occiurrihg  ^  .7^' .       ® 

•     heir  msists  on 

an  Issue ;  al- 
though ail  the 
(53)  For  the  Exceptions  to     404.    Bcmett  v.  Taller,  IX,  three  wit- 

this    rule,    absence    abroad,     381,  and  the  note,  V,  411  •  nesses  speak 

and  insanity,  see  ante,  Lord         (54)  See  the  note,  ante, Vol.  to  the  sanity  of 

Cknitipitmv.  Payne,  YolV,     II,  ^W.  the  devisor. 

G  Q  g 


jKX) 


CASES  IN  CHANCERY* 


idi6. 

.BOOTLB 

Blundbll* 


[•501] 


in  a  Court  of  Law,  whether  the  peiteon  caBed  is  the  Al- 
ness of  the  one  party  or  the  other. 

Then,  to   put  a  strong    case,    suppose    one  witness 
speaks    to   his   attestation,    the  sanity  of   the    testator, 
*  the  attestation  of  the  other  two  witnesses,  and  all  the 
circumstances   required  by  the  Statute,  but  the  others 
deny  their  attestation ;  a  case  of  which  Lord  MansJiM 
says  he  has  known  many  instances,  where  the  Jury  have 
found  upon  the  evidence  of  the  one  witness  ag^nst  the 
denial  of  the  others.    In  such  a  case  the  devisee  would 
be  entitled  to  an  issue  certainly;  and,  though   all  the 
witnesses  speak  to  the    sanity  of  the  devisor,  the  heir 
has  a  clear  right  under  the  highest  authority  to  insist  on 
an  issue. 


Suppose  then,  an  ejectment  directed,  vrith  admissions 

about  possession,  &c.  or  any  other  form  of  action,  that 

The    coarse      is  one  course :  but  I  have  never  known  any  other  taken 

upon  a  Bill  to   ^pon  an  establishing  Bill  than  by  directing  an  issue. 

es      IS    a    e-  \j^^  ^jj^  ^^j^l  ^f  such  a  case  the  consideration   is,  not 
vise  IS  an  Is-  ,,       -  ,.       ,       ^     ,  i     , 

sae    for  the      merely,  bow  I  am  to  get  a  verdict,  but  farther,  whether 

satisfaction  of    ^^  ^^'  ^  satisfactory  to  me  when  I  have  it ;  and  in  this 
the  Coart         instance,  it  was   a  subject  for  the  consideration   of  the 

Counsel,  that  upon  a  motion  for  a  new  trial  I  should 
look  at  the  evidence  of  the  two  witnesses,  who  were  nol 
examined.  Then,  what  a  state  of  things  is  this  ?  that 
this  Court,  requiring  the  examination  of  all  the  wit- 
nesses, takes  to  its  assistance  a  trial,  upon  which  only 
one  is  examined ;  and  upon  the  motion  for  a  new  trial 
this  Court  is  to  proceed  upon  a  verdict  obtained  upon 
the  evidence  of  one ;  neither  party  thinking  proper  to 
examine  the  other  two,  who  swear  positively  upon  the 
record,  that  this  is  no  Will,  to  inquue,  what  they  mean 
by  that. 


I  take  another  vi^w  of  this  case.    It  is  to  be  r^retted, 
when  a  case  of  this  nature,  tried  in  a  Court  of  Law,  if 

not 
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not  gone  throagb,  and  the  question  distinctly  put  to  the  IB  15. 

Jury  upon  the  whole  of  the  evidence,  that  the  Jury  may        BaoTi.R 
understand  what  is  the  question:    a  question  in   these  i;. 

•cases  of  great  nicety;    admitting  vast    discrimination     Blondbll. 
upon  the  circumstances ;  and  that  the  Court  may  know      L     ^^  J 
what  has  been  tried.    The  rule  of  this  Court  to  have    Examinatioii 
all  the  witnesses  examined,  is  not  by  any  means  a  tech-  ®f  ^  the  wit- 
nical  rule :  this  proceeding  in  Equity  to  establish  a  Will,  "f  **«»  *^  »  ^«- 
aiming  to  say  to  the  heir,  that,  if  the  Will  shaU  be  once  ^5*^p°\*  !*^  J" 
established  against  him,  he  can  never  claim  the  devised  j    •  •      /  •    > 
property  again :  or  if  the  effect  should  not  be,  that  the  jp-  ^^  heir's 
whole  estate  is  gone  from  him,  but  establishing  charges  rjght  to  re- 
and  incumbrances,  to   that  extent  his  interest  is  bound  peated  Eject- 
for  ever.    This  Court,  therefore,  before  an  heir  shall  be  ments,  until  so 
deprived  of  that  opportunity,  which   the  Law  gives  him,  vexatious  as  to 
by  repeated  ejectments  to  question  again  and  again  the  ®.      orinjano- 
validity    of  the  Will,   until   bis   conduct    constitutes   a 
case  of  that  vexatious  nature,  which  induces  the  Court 
to  grant  an  Injunction,  the  Court,  as  it  will  know  the 
whole  truth,  expects,   that    all    the  witnesses  shall  be 
examined  on  the  one  side  or  the  other.     If  I  had  tried 
such  an  issue,  I  should  have  told  the  Jury,  that  these 
witnesses,  if  not  to  be  considered  the  witnesses  of  the 
Plaintiff,  were  not,  though  they  had  been  called  by  the 
Defendant,  his  witnesses ;  but  that   this  was  a  proceed- 
ing  to  try  the  actual  fact  with  a  view  to  the  information 
of  this  Court;  who  must,  to.  establish   the  Will,  know 
the  whole;   and  therefore    the  case   must    go  to  trial 
without  that  prejudice,   which    is   the    consequence  of 
.  considering  them  as  the  witnesses  of  either  party,  and 
merely  as  a  judicial  proceeding  to  inform  the  Court. 

I  cannot  take  notice  of  facts,  which  have  been  men- 
tioned at  the  Bar,  but  are  not  noticed  an  the  Judge's  Bre- 
port;  that  under  the  general  impression,  that  the  d«-. 
visor  was  generally  sane,  but  without  any  notice  of  the 
true  question,  whether,  at  the  execution  of  the  Codicil 

'        be 
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he  was  so  free  from  the  effect  of  disorder  as  to  be  com- 
*  petent  to  such  an  act,  the  cause  was  given  up  by  the 
heir;  who  certainly  might  waive  the  rule  of  this  Courti 
for  his  benefit,  that  all  the  witnesses  must  be  examined* 

The  declaration  o(  Blanchard,  that  at  the  signing  of 
the  Codicil  the  deponent  did  not  form  any  opinion,  and 
cannot  now  say,  whether  the  devisor  was  of  sound  mind 
at  that  time,  is  of  much  too  neutral  a  character  tp  have 
any  effect  against  the  positive  attestation  of  any  witness^ 
who  was  present,  and  would  sw^ar  that  the  testator  was 
of  sound  mind. 


TSo  new  trial 
iipott  the  im- 
proper rejec- 
tion of  evi- 
dence,  if  the 
Court,  judging 
upon  the  whole 
Record,  is  sa- 
tisfied, that  the 
verdict  is  right. 


In  the  ordinary  case  of  miscarriage  upon  the  trial  of 
a^n  issue  by  improperly  rejecting  evidence  this  Court,  if 
satisfied,  that,  had  that  evidence  been  received,  the 
verdict  ought  to  have  been  the  same,  would  not  grant  a 
new  trial ;  being  to  form  its  judgtpent  both  upon  that 
evidence  and  what  appears  upon  the  record  ( 55).  So  in 
this  case  I  must  judge  upon  what  is  in  evidence  before 
me ;  the  evidence  of  these  two  witnesses,  who  were  not 
called  at  Law,  as  well  as  what  was  before  the  Jury.  In 
the  ordinary  case,  therefore,  I  should  consider  the  effect 
of  the  whole  together ;  and  should  have  no  difficidty, 
attending  to  what  was  before  the  Jury,  particularly  that 
letter  of  the  devisor,  to  which  I  attribute  a  high  effect; 
not  as  considering  it  a  re-publication  of  the  Will, -as  it 
was  put  at  the  Bar,  but,  as  he  appears  to  have  been  a 
man  of  good  understanding  and  vigorous  intellect,  except 
when  under  the  debility,  that  this  accession  of  disease 
brought  upon  his  mind,  and  also  a  man  of  resolute^ 
purpose;  this  particular  purpose  being,  not  to  disin- 
herit his  son,  but  to  vary  the  order,  in  which  a  son  and 
daughter  would  in  general  cases  take  their  father's 
property.    The  question  is,  whether,  the  devisor  having 

heard 


(66)  Hampsan  v.  Hampion,  3  Vet,  Sf  Bea.  41. 
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heard  the  drafts  of  the  Codicil  and  the  Will  read  to  him 
three  or  four  days  before  they  wiere  respectively  exe- 
cuted^  and  writing  that  very  sensible  letter  afterwards  to 
his  son,  informing  him  of  what  he  had  done,  and  stating 
his  reasons,  that  letter  is  not  evidence,  that  he  must  at 
that  time  have  been  conscious,  that  at  the  execution  of 
the  Will  and  Codicil  he  understood  what  he  was  doing ; 
and  that  the  execution  would  have  such  an  effect ;  and 
it  was  a  fair  question  to  put  to  the  Jury,  if  they  could 
believe,  that  having  any  doubt,  whether  he  had  under- 
stood, and  meant  to  do,  the  act,  having, all  those  conse* 
quences,  he  would  not  have  re-executed  the  WilL 
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I  should  have  had  as  little  difficulty  in  saying,  had  this 

been  an  ejectment  tried  before  me,   that  the  testimony 

of  these  two  witnesses  falls  far  too  short  to  have  the 

effect  of  proof,  that    the    devisor    did    not  understand 

what  he  was  doing,  when  making  the  Will  and  Codicil; 

being  witnesses  primd  facie  testifying  his   sanity  by  the 

attestation ;  though  I  by  no  means  carry  that  so  far  as  it    Witntfs,  imf- 

has  been  carried:  Lord  Mansfield  holding,  that  a  wit-  P^^^hmg  his 

ness,  impeaching  his  own  act,  instead  of  finding  credit,  ®^°.     ,     . , 
,    1        Ml  A  1    .   .         1  1  ^  received  with 

deserved  the  pillory.      Admitting,    however    that    such  ^  .  sera- 

evidence  is  to    be  received  with   the    most    scrupulous  poioug  jea^- 

jealousy,  I  should  not  upon  the  evidence  of  those  two  lousy. 

witnesses  have    directed   the  Jury  to    find    any  other 

verdict  (56). 

The  difficulty  I  have  is  of  another  sort.  If  this 
Court  cannot  establish  a  Will,  unless  the  question  as  to 
its  validity  has  undergone  a  satisfactory  trial,  I  feel 
considerable  doubt,  whether  I  have  a  right  so  to  dispose 
of  the  cause ;  as  then  the  heir  would  be  disinherited 
partly  by  th^  verdict,   and    partly    by  my   judgment; 

whereas 


(oQ)  Harvard  v.  Braiihiraite,  1  Vex,  Sf  Bea.  202 ;  see  208, 
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181^.:        whereas -he  can  be  disinherited  only  by  the  Tcrdict  of* 
a  jury.     The  question,  therefore,  is,  whether  I  have  a- 
i^ht  upon  this  issue,    as  I  should  upon  any  other,  to. 
BbUNDfiLi.    refuse  a  new  trial,  the  verdict  being  right,  when  upon 

the  highest  authority  the  Court  is  bound  to  direct  an 
issue  upon  the  Will. 


BOOTLB 
V. 


Feb.  13M.  The  Lord  Chancellor. 

General  role  From  the  account  I  have  seen  of  what  passed  at  the 

io  proviog  a  trial,.  I  perceive  that  one  of  the  Counsel,  referring  to  a 

Will  against  j^f^m  ( 57 )  of  Lord  Thurlow  in  the  case  of  Powel  v. 

\\    k***'   •  Cleaver  J  seems  to  consider  the  rule  of  this  Court,  as  to 

^ ,     proving  a  Will,  doubtful.     I  now,  therefore,   state  the 
Bosses  must  be  *^         °  . 

examined*  that  S^"^^^^  ^^^^^^  ^^^*  ^  ^^®  witnesses  must  be  examined., 
general  rale  That  nde  is  laid  down  by  Lord  Hardwicke  in  a  MS. 
admitting  ne-  note  by  Mr.  JoddreU;  where,  two  only  of  the  witnesses 
oessary  excep-  having  been  examined,  it  was  contended  on  a  Bill  of 
tions,  as  death,  Review,  that  this  was   erf  or  apparent  on  the  Record; 

^    .     „.  but  as  the  third  witness  was  dead,  Lord  Hardwicke  held 

oi  the  Jkmg^ 
dom  •  and  ner-  *^**  ^^  ^®  ^  necessary  exception  out  of  the   rule.    1So 

haps  not  apply*  ^°  another  case  in  1741,  Billing  v.  Brooksbank^    as  the 

ing,  where  the  witness,    being  out  of  the  kingdom,  could  not  be  exa- 

Will  is  not      mined,  Lord  Hardwicke  considered  that  another  case  of 

wholly,   hot      exception  out  of  the  general  rule;  which,  I  repeat,  is, 

only  partially,   ^^^  ^jj  ^^  witnesses  must  be  examined ;   that  general 

in  qaestion.  i        i    -^^^  ^i  i         i 

^  rule   admittmg   necessary  exceptions,   and   perhaps   not 

applying  where  the  Will  is  not  wholly,  but  only  partiallyj 

in  question  (58). 

The  letter  produced  at  the  trial,  written  ten  inontha 
after  the  Will  of«/ti/y,  1809,  and  six  weeks  previous  to 
the  codicil,  though  written  by  another  person,  was  dic- 
tated and  signed  by  the  testator.     It  is  impossible  upon 

its 

(57)  2  Bro.  C.  C.  503. 

(«^)  Ante,  499,  500,  see  the  note* 
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its  contents  that  it  can  be  the  letter  of  any  other  1815.' 
person.  Those  contents  necessarily  prove  it,  though  not 
written  by  him,  to  be  his  act.  No  other  person  could 
dictate  such  a  letter.  This  is  extremely  important  as  to  Blundbll. 
the  Willy  being  subsequent  to  that  instrument,  though 
antecedent  to  the  codicil ;  and  the  effect  of  that  circum- 
stance is  very  different  in  reason  and  in  law.  This 
letter  states  all  his  reasons  for  making  that  Will ;  states 
all  its  provisions  with  considerable  accuracy ;  all  the 
reasons  of  his  conduct  with  respect  to  the  different 
branches  of  his  family;  his  wishes  for  their  welfare; 
and  there  is  no  doubt  he  then  understood^  that  this  Will 
would  have  been  his  last  Will,  had  he  died  at  that  mo*- 
ment. 

Subsequent  papers,  though  evidence,  are  certainly  to    Sobseqaent 
be  regarded  with  considerable  jealousy ;  as  a  testator  is  papers,  though 
not  to  be  permitted  to  prove  his  own  sanity ;  but  upon  «^*dence    of 

a  question,   whether  he  knew  what  he  was  doing,   the    ^^^^   ^^^  ®' 

,  .        . ,  , .  XT  1         1         *  testator,  re-r 

letter  is  evidence  to  this  extent.     He  must  have  been        ,   .     . , 

conscious  at  that  time  of  one  of  these  things:  either  considerable 
that  he  was  speaking  with  reference  to  a  Will,  which  he  jealousy  as  he 
knew  he  was  competent  to  make  at  the  time,  or  that  the  is  not  permit* 
previous  act  was  done  in  a  moment  of  stupor ;  and  it  is  ted  to  prove  » 
impossible  to  say,  that  is  not  a  most  rational  inference,  his  own  sanity; 
that,  if  he  had  a  doubt  upon  that  subject,  he  would  Inference, 
with  such  determined  and  peculiar  purposes  have  imme-  that,  if  not  then 
diately  re-executed  his  Will.  conscious  of  ' 

his  competence^ 

No  one  of  these  three  witnesses  denies  his  attestation.  ^)  ^^  previous 
Upon  the  point  of  competency  Blanchard  says,  he  thinks  ,      »    e  wou 
the  devisor  was  of  competent  mind  at  the  execution  of  g^^J  ^^  Y\'il| 
the  Will,   doubting  a  little  as  to  the  Codicil.     Holland 
says,  he  gave  a  sign,  and  seemed  to  assent ;  and  Goore 
will  not  say,  that  he  was  not  competent.    If  they  had  all 
♦  denied  their  attestation,  but  it  could  be  proved  by  cir-      [  ♦507  ] 
cumstances  that  they  unjustly  denied  it,  the  Will  might 
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19%$,         he  proved  to  be  a  good  Will  by  other  dremiistuicet. 

The  whole  of  the  evidence  then  mt»t  be  taken  together ; 

and  upon  the  neutral  effect  of  Holland' u  and  Goore^^ 

^LUNDBix.    testimonyt  putting  this  question  to  a  jury,  was  he  upon 

Proof  against    the  2Mi  oiJtdy,  and  in  that  hour  (for  I  should  pirt  it 

the  denial  by     ^  ^j^^  ^  ^j^^j  ^j^^^^  j^^  executed  his  Will,  competent 

^  ^     *      to  understand  that,  which  he  did  undeniably  understaad 
nesses  to  a  . 

Will  of  their    ^^  ^^^  i^^^^t  &Bd  direct  to  be  prepared  for  his  exeeotion, 
attestation.        attending  to  the  rules  of  evidence,  and  the  legal  weight 

to  be  given  to  testimony,  both  of  the  attesting  witnesses, 
( differing,  as  I  do,  in  some  shades  from  what  I  hate 
heard  upon  that),  and  others,  I  should  have  felt  myself 
bound  to  say,  this  was  a  good  Will* 

As  to  the  codicil  there  is  less  evidence.    It  does  little 

more  than  inflict  costs  upon  Mr.  Blundell,  if  he  disputes 

the  Will.    There  is  no  doubt,  that  the  testator  anxiously 

directed  it  to  be  prepared.    Stonar  states,  that  he  under* 

stood  the  testator  to  be  of  competent  mind  to  execute 

Distinction        that  instrument ;  but  his  testimony  contains  no  conver- 

upon  effect  of    ^^^^^  ^^^  j^^  except  the  testator's  direction,  that  the 

•  ^^        ^     two  parts  of  the  codicil  should  be  kept    in  different 

intention  custodies.     It  is  material,  that  there  are  four  signatures 

thouffh  con-      ^  each  of  these  instruments.     Blancbard  does  not  go 

formable  to       f^i*  enough  to  establish  this  codicil ;  and  the  other  two, 

what  he  after-  except  as  attesting  witnesses,  do  not  very  much  confirm 

wards  does,      the  testator's  competence  at  that  moment    With  regard 

whether  he  was  to  the  effect  of  declarations  of  a  testator  as  to  what 

^^  'w     ^^      ^®  means  to  do,  although  what  he  has  declared  is  con* 

..     formable  to  what  he  afterwards  does,   makinir   a  Will, 
versmg  on  the    _  ,.„  1,1 

subject.  there  is  a  great  dmerence,  whether  he  was,  or  was  nol» 

able  to  converse  upon  what  he  was  then  doing. 


[  508  ]  This  reminds  me  of  Coghkuis  Case,  who,  when  he 

Will  of  a  re*    putde  his  Will,  was  resident  in  a  receptacle  for  deranged 
sident  in  a  re-  Dersons, 

ceptacle  for 

lunatics  established  upon  the  then  state  of  his  mind,  compared  with 
antecedent  declarations.    Distinction,  ii'  not  then  competent. 
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persons,  hating  a  large  fmSty,  for  the  respective  branches 
of  which  he  had  at  several  periods  made  different  pro- 
visions. Among  other  respectable  persons,  with  whom 
he  was  acquainted,  was  Mr.  W.  a  bank  director;  to 
whom  he  had  previously  to  the  commencement  of  hi<i 
calamity  stated  the  provisions  he  had  made,  and  what 
he  intended  to  do  farther  for  the  different  brandies  of 
his  family.  The  question  was,  whether  a  Will,  made  in 
that  house,  was  made  during  a  lucid  intervaL  He  was 
at  that  time  as  competent  to  converse  upon  the  subject 
of  testamentary  dispositions,  as  he  was  before.  He  had 
the  same  objects  and  purposes;  and  upon  the  state  of 
his  mind,  compared  with  his  antecedent  declarations,  his 
Will  was  established ;  but  it  would  have  been  very  dif- 
ferent, if  he  had  not  been  able  to  open  his  mouth|  and 
the  judgment  as  to  his  competence  was  to  be  formedji 
not  upon  what  passed  at  the  time,  but  upon  this  merely^ 
that  he  was  competent  before.  That  would  depend  on 
many  circumstances ;  as  how  the  person,  who  drew  the 
Will,  obtained  his  information. 


1816, 
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The  case,  therefore,  is  much  weaker  as  to  the  Codicil 
than  the  Will ;  but  it  was  competent  to  the  heir  to  waive 
his  right  to  an  issue,  and  the  examination  of  the  three 
witnesses ;  and  why  was  he  not  competent  to  do  that 
upon  the  trial  ?  Upon  reading  what  passed  at  the  trial, 
my  opinion  is,  that  the  heir  has  given  it  up.  He  said, 
he  was  willing,  that  the  Will  should  take  effect,  and  he 
would  contest  it  no  farther. 


Therefore,  though  the  rule  b  clear,  that  a  Will  cannot     [  ^509  1 
*  be  established,  unless  all  the  three  witnesses  are  exa-    Dislinction 
mined^  with  the  exception  of  cases  of  necessity,  such  between  Eject- 
as  I  have  mentioned;   and  though  there  is  great  error  "*®**^  *°^  ^•" 

in  not  distinguishing  between  an  ejectment  and  an  issue,  '*^'  Deouami^ 

vel  non;  upon 

P^     which  this 

Coort  looks  at  the  whole  Record,  and  requires  all  the  witnesses  to  be 

examined  ,*  who  are  the  witnesses  of  the  Court,  not  of  the  parties. 


M9 
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upon  which  this  Court  looks,  not  only  to  what  '^ptMeA  ai 
law,  but  also  to  what  appears  upon  its  own  record,  and 
therefore    an  inconsistency  in    not  calling  all   the  wit- 
nesses at  law;   and  though  they  are: the  witneases  of 
this  Court,   and  not  of  either  party,  as  they  are  *  erro- 
neously considered,  yet,  guarding  this  case  -as  a  prece- 
dent, I  will  not  grant  a  new  trial,  the  heir  having  judged 
for  himself  at  the  time  of  this  trial;  and  I  so  detexniiie 
with  the  less  reluctance,  thinking  it  impossible  to  shake 
this  Will,  and  in  all  probability  equally  impossible  to  shake 
the  Codicil* 


After  this  decision,  refusing  a  new  trial,  a  Decree 
was  taken  establishing  the  Will,  and  giving  the  come- 
quential  directions;  declaring  the  personal  estate,  not 
specifically  bequeathed,  liable  in  the  first  instance  to  the 
debts,  &c.  in  the  usual  course  of  administration. 

*  ■        '    •    •  * 

A  Motion  (59)  was  made  on  behalf  of  the  Defiendant, 
the  son,  claiming  as  general  residuary  legatee,  to  vary 
die  minutes  by  declaring  the  estates,  comprised  in  the 
term  of  five  hundred  years,  charged  with  the  debts  in 
the  first  instance,  and  the  personal  estate  exonerated. 

The  Will  commenced  in  the  following  terms : , 
^'  First,  I  direct  my  funeral  ezpences  to  be  paid." 


[  ♦SIO  ] 


He  gave  to  his  son,  Charles  Robert  Bbindell,  and  his 
daughters,  Catherine  Stonor,  and  EUxabeth  Tempesi,  the 
*  sum  of  3000/.  each,  to  be  paid  to  them  respectively  hj 
his  executors  as  soon  as  conveniently  might  be  after  Ui 
decease ;  direetingi  that  if  his  daughters,  or  either  of 
them,  should  be  dead,  the  legacies  or  legacy  of  such  so 
dying  should  go  to  their  or  her  childreuj  respectively, 

io 
(^>  iJtfer.  193. 
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in  manner  hereinafter  mentioned  as  to  his  other  heqtiests 
to  them  equally,  share  and  share  aUke. 

I  I 

**  And  I  do  hereby  direct  that  my  said  funeral  ex- 
**  pences  and  legacies  shall  be  paid  out  of  such  monies 
'*  as  I  may  have  by  iAe  at  the  time  of  my  decease  either 
**  at  Ince  or  in  the  Liverpool  Bank,  out  of  such  mo- 
^'  nies  as  shall  then  be  due  to  me  from  the  Corporation 
^*  of  Liverpool^  and  out  of  such  rents  or  fines  as  shall 
''  then  be  due  to  me:*'  and  he  gave  the  surplus  to  arise 
therefrom,  ''  after  payment  of  the  said  funeral  expences 
'^  and  legacies/'  to  his  said  son  and  daughters,  share  and 
share  alike,  or  the  issue  of  both  or  either  of  his  daugh- 
ters, in  case  of  her  or  their  dying  before  him,  as  afore- 
said, as  to  their  shares  respectively ;  directing  these 
b^uests  to  his  daughters  to  be  to  their  separate  use. 

He  gave  and  devised  all  his  manors  or  lordships  of 
Lesiocky  &c.  unto  Wilbraham  BootlCf  Stephen  Tempest, 
Thomas  Stonor,  John  Stonor,  and  Thomas  Ridgway, 
their  executors,  administrators,  and  assigns,  for  the  term 
''  of  500  years,  *'  in  trust  out  of  the  rents  and  profits 
of  the  said  premises  to  pay  my  debts,  and  all  such 
annuities  or  legacies  as  are  hereinafter  mentioned, 
*'  or  which  I  may  hereafter  specify  in  any  codicil  or  in- 
''  strument  in  writing  under  my  hand ;  and  in  the  first 
**  place  I  give  and  bequeath  unto  each  of  my  grand- 
"  children  now  living,  or  which  may  hereafter  be  born, 
being  the  issue  of  my  said  daughters  by  their  now 
husbands,  1000/.  to  be  paid  into  the  hands  of  their 
*  respective  fathers;  or,  if  dead,  their  respective  mo- 
'^  thers ;  whose  receipts  respectively  shall  be  sufficient 
*'  discharges  to  my  said  trustees  for  the  same:  also,  to 
'*.  each  of  my  trustees  SOO/.  for  the  trouble  they  will 
**  have  in  my  affairs;  and  upon  farther  trust  to  pay  the 
''  several  annuities  hereinafter  mentioned,  which  I  give 
and  devise  to  the  several  persons  hereinafter  mentbned 
respectively  during  their   lives,    to    commence  at  my 

"  death  f 
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''death;**  specifying  an  annuity  to  han  fcoaaekeepe^, 
Mrs.  AsptniumUf  and  others.  "  And  it  is  my  will  that 
''  my  said  trustees  and  executors  shall  not  be  answerable 
"  or  accountable  for  any  losses  that  nttty  happen  in  the 
**  execution  of  this  my  Will,  nor  for  the  moniea  or  se* 
'^  curities  by  me  disposed  of;  and  that  if  they  are  at  any 
^*  time  called  to  such  accoontj  or  sUstsun  any  expences 
"  in  respect  thereof^  the  same,  and  also  at  all  events  afl 
"  other  their  costs  and  expences,  shall  stand  chai^^ed 
**  upon  my  aforesaid  manors  and  hereditaments,  and  be 
"  paid  out  of  the  rents  and  profits  thereof;  and  it  it 
"also  my  will,  that  so  soon  as  aH  the  trusts  of  the  ssid 
"  term  of  500  years  shall  have  been  satisfied,  and  sll 
"  the  charges  and  expences  incident  thereto  shall  haw 
"  been  discharged,  the  remainder  of  the  said  term  shsll 
"  thenceforth  cease ;"  and  after  the  determination  of  the 
said  term,  and  subject  thereto  and  to  the  trusts  thereof, 
as  to  one  undivided  moiety  of  his  said  manors,  &c.  he 
gave  and  devised  the  same  to  his  daughter  CaiAerme  far 
life,  with  remainders  ta  her  sons  and  daughters  in 
strict  settlement ;  and  as  to  the  other  moiety  in  ISkt 
manner  to  his  daughter  EKMobeih  and  her  issue,  with 
eross  remainders,  and  power  to  every  successive  tenant 
for  life  in  possession  to  charge  by  way  of  jointure. 


[  •5lft  ] 


The  testator  then,  after  appointing  a  steward  m 
^  agent  to  have  the  management  of  the  estates  comprised 
in  Ae  term,  so  long  as  the  same  should  remain  in  die 
hands  of  his  said  trustees,  proceeded  Aus : 


"  And  it  is  my  wUl,  that,  as  soon  as  the  debts  hereby 
charged  on  my  said  estates,  and  the  legacies  or  suns  of 
"  money  hereby  given,  are  paid  and  satisfied,  and  as  soon 
as  such  satisfactory  security  shall  have  been  given  tb 
my  said  trustees  for  the  due  payment  of  the  said  an- 
"  nuities  and  all  expenses,  as  shall  satisfy  the  said  an- 
"  nuitants,  and  when  all  expenses  incurred  in  the  exe- 


it 
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^*  cution  of  the  said  trasts,  respecting  die  said  term  afad 
*'  of  this  Will  shall  be  fully  paid,  then  the  person  or 
''  persons^  who  shall  at  the  time  be  next  entitled  to  the 
^'  same  estates  under  and  by  yirtue  of  die  limitations  in 
"  this  my  Will  contained^  shall  be  let  kito  the  possession 
''  thereof;  and  in  case  of  the  death  of  any  of  them,  my 
"  said  trustees  of  the  said  term  of  500  years,  or  their 
^'  being  unwilling  to  act  or  proceed  in  the  execution  of 
**  any  of  the  trusts  aforesaid,  I  hereby  authorise  and 
**  direct  the  survivors  or  survivor  of  them,  or  such  of 
^'  them  as  shall  be  willing  to  act,  to  nominate  and  appoint 
^'  any  other  person  or  persons  they  or  he  may  think 
''  proper  to  act  with  them  as  trustees  or  trustee;  and  I 
''  desire  my  said  trustees,  who  may  be  unwilling  to  act, 
to  release  and  assign  all  thdr  trust  estates  and  inte- 
rest to  my  said  other  trustees  willing  to  execute  the 
**  same,  and  my  new  trustee  or  trustees  ta  be  appointed 
^  as  aforesaid ;  and  I  declare  it  to  be  my  Will,  that  such 
*^  new  trustee  or  trustees,  so  appointed,  shall  be  as  ef^ 
**  fectually  invested  with  the  trusts  and  powers  men<^ 
**  tioned  in  this  my  Will,  as  if  they  or  he  had  been  ori- 
^'  ginally  named  therein;  and  it  is  my  will,  that  such  new 
*'  trustee  so  to  be  appointed  as  aforesaid,  shall  be  allowed 
"  *and  receive  out  of  the  rents  and  profits  of  the  estates 
''  comprised  in  the  said  term  of  500  years  the  sum  of 
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The  testator  then  gave  and  devised  the  one  half  of 
die  manor  of  Lydiate^  puichased  by  him,  and  afl  the 
messuages,  lands,  &c*  purchased  by  him  in  Inee  Bkm^ 
dettf  fte.  or  elsewhere,  not  hereinbefore  disposed  of,  and 
also  the  hnd  tax,  purchased  by  him  theieki,  and  in 
otrtam  parta  of  his  settled  estates,  to  his  son,  for  life ; 
without  impeachment  of  waste,  with  several  remainders, 
the  ultimate  one  **  to  the  use  of  the  person  or  persons 
^  fHio  sfaAll  for  the  thne  being  be  entiiJed  to  my  afore* 
^  said'  manors-  and'  estates  of  'Lesk)ci9  ftc.  under  th# 

**  limitations 
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"  limitadonB  in  this  jny  WUl,  nd  for  the  like  wtfttet; 
''and  anbject  to  the  .same  provisoes^,  restriotiona^  aad 
"  limitationsy  aa  the  same  shall  stand  limited  by-  vm^xm 
''thereof;**  directing,  that  no  tenant  for  life  in  posses- 
sion of  any  of  his  aforesaid  manors,  half  manor,  ftc 
should  have  power  to  lease  for  more  than  seven  or  ekven 
years,  &c.  "I  will  and  direct,  that  all  mypictoies, 
"drawing-books,  prints,  statues,  and  marbles  of. every 
"  land  soever  ( except  as  I  shall  herdnafter  ^ve  and  dis-' 
"pose  of),  shall  be  held  and  enjoyed  by  my.  said*  son 
"  during  his  natural  life ;  and  after  his  decease  I  give  the 
"  same  to  the  first  son  of  bis  body  lawfully  issuing,  wbo 
"  shall  attain  his  age  of  twenty-one  years;  my  wish  and 
"  intention  being,  that  my  said  pictures,  prints,  atatoes; 
"  and  marbles,  shall  be  considered  as  heir-looms,  and  go 
"  along  with  the  capital  messuage,  called  Inee  Hallt 
"and  the  inheritance  thereof;  making  it  my  express 
"  request,  that  no  servant  be  at  any  time  permitted  to 
"  take  vails  or  donations  in  any  shape  for  shewing  the 
"  same/' 


[♦514  ] 


Then,  after  specifically  devising  his  interest  in 
*  lead-mines,  and  giving  Mrs*  Aspinwallf  hia  house- 
keeper, several  specific  articles  of  furniture,  and  other 
things,  directing  them  to  be  .removed  by  lusexecutMS 
as  soon  as  conveniently  can  be  done,  at  the  expense  of 
his  "  said  personal  estate,  **  he  proceeded  thus : 


"  I  do  thereby  give  and  bequeath  to  my  said  son  the 
"  furniture  of  my  .said  house,  my.  wines,  horses,  catde, 
and  carriages,  plate,  and  other  my  goods, .  chatteh^ 
and  personal  estate,  not  hereinbefore  specifioally 
disposed  of,  or  which  may  hereafter  be  dispoaed.  of 
by  me.**     . 

«  ■ 

Then,  after  directions  to  his  son  and  his  lnigtaei.<as 
keeping  regular  accounts  of  the  rents,  .&c«  and  the 
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expenses  of  the  estates  devised  to  tibem  tespectivelji  «tid 
appoinliiig  the  trustees^  repeating  their  nainefiF,  -execniors 
of  his  Will,  he  condoded  thus : 

''  And  lastly,  it  is  mj  WiR,  that  {mmediately  after  my 
'*  decease  my  said  executors,  or  some  or  one  of  them,' 
''  enter  my  dweUing-housei  and  search  my  closets  dnd 
private  drawers,  and  take  into  their  custody  ^s^Mt^j^- 
session  all  my  monies,  and  all  the  papers  there  fdund; 
and  that  tfiey  destroy  all  such  letters  and  pftper^  as 
are  of  ilo  use,  and  a»  they  may  think  I  wish  not  to  be 
seen ;  and  that  no  other  person  be  allowed  to  look  at 
''  any  of  my  papers,  or  intermeddle  therewith,  until  my 
'*  said  executors  have  fint  examined  the  saine.^' 


IBil^: 
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The  Codicil,  dated  the  Sdth  of  May,  1810,  recithig 
the  devise  to  his  son  of  the  estate  ot'Lydiate,  &c.  pro- 
ceeded thus: 


€t 


*'  And  whereas,  attempts  may  be  made  to  set  aside 

*and  invalidate  my  said  Will  in  some  of  the  dispositions 

*^  thereby  or  by  this  Codicil  made  of  my  property,  with 

**  intent  to  prevent  the  same  from  taking  effect  according 

'*  to  my  intentions ;  and  the  trustees  and  executors  in 

^^  my  said  Will  named,  or  other  person  or  persons,   iii 

'^  whose  favour  I  have  made  the  same,  may  incur  ex- 

"  penses  in  supporting  my  said  Will  and  the  dispositions 

**  thereby  made  of  my  property,  which  expenses  it  is  my 

"  Will  shall  be  charged  upon  and  paid  out  of  the  said 

''  purchased  half*manor,  messuages,  lands,  hereditaments, 

''  and  landrtax ;  and  for  that  purpose  it  is  also  my  Will, 

^'  that  the  several  uses  therein  limited  by  my  said  Will, 

^  shall  in  the  first  place  be  subject'  to  and  charged  with 

^  the  payment  of  all  such  costs  and  expenses  as  sh&ll 

'*  be  so  incurred,  and  also  to  the  term  of  years  hereby 

^'created  for  securing  the  payment  oiF  the 'same;  and 

'*  that  such  costs  and  expenses  shall  not  be  a  chai^  upon 

"  any  other  part  of  my  property,  notwithstanding  any 

Vol.  XIX.  H  H  "  thing 
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thing  in  my  sud  "Will  mentioned  to  the  contrary;  in 
order  to  effectuate  these  my  intentions  I  do  by  thb  my 
Codicil  give  and  devise  the  hereinbeicNPe-purdiased 
halfntnanor,  messuages,  lands,  hereditaments,  and  land- 
'*  tax,  with  their  respective  appurtenances,  unto  Edward 
**  WUbraham  Bootle,  Stephen  Tempest,  Thomtu  Sicmer, 
**  John  Stonor,  and  Thomas  Bidgway,  trustees  and  ex- 
ecutors named  in  my  said  Will,  their  executors;,  admi- 
nistrators, and  assigns,  for  the  term  of  1000  years, 
to  commence  at  my  decease;  without  impeachment 
^'  of  waste,  in  trust  from  time  to  time,  as  occasion  shsB 
require,  by  sale,  lease,  or  mortgage,  of  all  or  any 
part  of  the  said  half-manor,  messuages,  lands,  heie- 
'*  ditaments,  and  land-tax,  hereby  devised  to  them, 
'*  for  all  or  any  part  of  the  said  term  of  1000  year^ 
or  by  and  out  of  the  rents  and  profits  thereof,  or 
by  such  other  means  as  to  them  shall  seem  proper, 
*'  *to  raise  from  time  to  time  such  sum  or  sums  of  mooej 
'*  as  shall  be  sufficient  to  pay  all  costs  and  expenses 
''  which  shall  or  may  at  any  time  or  times  hereafter  be 
'^  incurred  or  pud  by  my  said  trustees  and  executors,  or 
'*  any  of  them,  their,  or  any  of  their  heirs,  execnton,  or 
<'  administrators,  or  by  any  other  person  or  persons^  is 
whose  fisivour  I  have  by  my  said  Will  made  any  devise, 
limitation,  or  bequest,  their  heirs,  executors,  or  adau- 
nistrators,  in  or  about  the  supporting  and  defending 
my  said  Will,  and  this  my  said  Codicil  thereto,  or  soy 
devise,  limitation,  bequest,  clause,  matter,  or  tfaiigi 
therein  respectively  contained.** 
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Sir  Samuel  RomiUtf  and  Mr.  Roupellt  for  the  Defend- 
iant,  in  support  of  the  Motion.  Mr.  Hart,  Mr.  Honti 
Mr.  Bell,  and  Mr.  Blake,  for  the  devisees  of  tk 
real  estate,  subject  to  the  charge  for  the  debts,  op- 
posed it  (60). 


T%c 


^  (00)  The  disemsioa  at  the      arguments  appoaring  in  le- 
Bar  is  omitted:  the  general     veral  precodiDg  eaaea  in  ihii 
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The  Lord  Chancbllor. 
The  question  is,  whether,  acc<Mrding  to  the  true  intent 
of  this  Will,  collected  upon  the  settled  principles  of  this 
Court  and  the  rules  of  law,  the  personal  estate  of  the 
te8tatof!^  is  to  be  considered  as  exempt  from  the  payment 
of  his  debts.  In  order  to  determine  what  those  princi- 
ples and  rules  are,  several  cases  have  been  referred,  to' 
*  and  one  of  the  Counsel  hAs  in  his  interpretation  pressed 
me  to  consider  this  as  the  rule;  that  die  intention  to 
exempt  the  personal  estate  is  to  be  so  manifest,  that  any 
person,  construing  the  instrument  out  of  Court,  must 
agree,  that  it  is  manifest. 


Nov.  27M. 
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Looking  through  the  several  cases  dedded  during  a 
period  of  more  than  the  last  century,  I  think,  I  should 
have  been  authorised  at    the    commencement   of  that 
period  to  conclude,  that^  if  such  is  th^  rule,  there  in  all 
probability  never  could  be,  as  I  am  at  the  end  of  that 
period  from  what  has  happened  to  say  there  ne^er  has 
been,  a  decision  upon  a  Will,  furnishing  this  question;  as 
upon  a  comparison  of  aD  the  cases  it  is  scarcely  possible 
to  find  any  two,  in  which  the  Court  has  altogether  agreed. 
There  b  hardly  a  single  drcumstanoe,  regarded  in  one 
as  a  ground  of  inference  in  favour  of  the  intention  sug^ 
gested  as  belonging  to  that  particular  Will,  that  is  not  in 
some  others  treated  as  a  ground  against  that  intention ; 
and  no  rule  is  deducible  from  them  but  this ;  which  irill 
be  found  supported  by  all  the  cases ;  that,  since  it  was  laid 
down,  that  to  exempt  the  personal  estate  express  words 
are  not  necessary,  there  must  be,  as  it  is  expressed  some- 
times, *'  demonstration  plain,*'  sometimes  *'  plain  inten- 
**  tion,*'  and   *'  necessary  implication  :**  but,  when  I  am 
asked,  what  constitutes  that  plain  intention  and  necessary 

implication, 

work,  referred  to  with  all  in  this  ease  folly  considered, 
the  otiier  anthorities,  and  im  iho  Lofd  Cktmcelhi^s  jnAg- 
their  application  to  the  Will      ment. 

HH2 


To  exempt  the 
personal  estatis 
from  the  debts 
express  words 
are  not  neces- 
sary: there 
mast  be  plain 
intention  and 
necessary  im- 
plication, t.  e. 
not  resting  on 
conjecture,  but 
snflBcient  to 
convince  the 
Judge. 
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implication,  it  appears  to  me,  that  Lord  Aheudey  is  right, 
when  he  says,  you  are  not  to  rest  upon  conjecture ;  but 
the  mind  of  the  Judge,  who  is  to  determine,  must  be  oon^ 
vinced  that  he  is  stating  what  the  testator  intended  (  61 ). 
The  words  '^  necessary  implication"  are  frequently  ap- 
plied; and  are  constantly  used  as  between  devisee  and 
heir;  yet  there  is  hardly  an  instance  of  a  dedsiob 
« against  an  hen*,  where  the  implication  was  of  absohte 
necessity.  Ijord  Hardwicke  says,  it  must  be  such,  that 
the  Judge  cannot  suppose  the  contrary  intended.  That 
is  perhaps  loose  enough ;  and  the  proposition  is  singular, 
that  express  words  are  not  required,  but.  the  rule  is  to  be 
laid  down  with  so  much  strictness  as  to  require  expres- 
sions equivalent  to  express  words*  The  result  of  aB 
the  cases  therefore,  is,  that  you  are  to  look  at  tbe 
whole  Will;  and  say,  whether  you  are  convinced,  that 
the  intention  was  to  exempt  the  personal  estate. 


The  personal 
estate  first  li- 
able, in  Equity 
at  least,  to  the 
debU.    Its 
amoant,  unless 
apparent  on 
the  face  of*  the 
Will,  makes 
no  difference. 
Not  suflBeient, 
UMit  the  real 
estate  is  oharg- 
ed,  unless  the 
personal  estate 
b  dlscbaiged. 


Manyrules  are  dear:  1st,  that  the  personal  estate  ii 
first  liable,  in  Equity  at  least.  It  is  also  clear,  tfaa^ 
whatever  may  be  the  amount  of  the  personal  estate,  un^ 
less  it  appears  upon  tbe  face  of  the  Will,  it  makes  no  di& 
ference.  That^  however,  is  not  according  to  the  old  de- 
cisions. It  is  also. clear,  that  it  is  not  enough  that  tbe 
real  estate  is  charged  with,  or  devoted  in  any  form  to^ 
the  payment  of  the  debts ;  but  the  construction  must 
be  one,  that  aims  at  finding,  not  that  tbe  real  estate  ii 
charged,  but  that  the  personal  estate  is  discharged ;  aid 
upon  the  question,  whether  it  is  discharged,  or  not,  de 
result  of  all  the  cases  is,  that  the  same  circumstances, 
from  which  the  discharge  has  been  inferred  by  one  Judge, 
have  been  by  other  Judges,  conndered  as  by  no  meai^ 
necessarily,  or  even  probably,  lea^g  to  the  inferences, 
deduced  from  them  in  preceding  cases. 

It 


(61)  Ante,  VoL  111/ :  118,  Brummd  v.  Proikera. 
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It  is  not  my  intention,  nor  does  the  time  admit  of  it^ 
to  state  *all  the  cases.  Afanost  all  of  them  are  partictdarly 
mentioned  in  Lord  Inchiquin  y.French{Q2)\  of  which  I 
have  a  manuscript  note,  concurring  very  much  with  the 
Report,  in  which  it  is  called  Lord  Inchiquin  y.  O'Brien^ 
^  Lord  Hardwieke  there  goes  through  all  the  cases,  and 
lays  down  the  rule  much  as  I  have  stated  it*  In  Sta- 
pleton  V.  Colville(63)  Lord  Talbot  says,  "the  single 
**  question  is,  whether  the  personal  estate  shall  or  shall 
'^  not  be  liable  to  the  payment  of  the.  testator's  debts: 
**  what  was  the  quantum  of  the  debts,  or  the  amount 
''  of  the  personal  estate  at  the  testator's  death,  does 
not  appear.  If  it  did,  great  light  would  be  thrown 
upon  this  question  ;'*  and  I  infer  from  .  this  passage, 
and  from  what  Lord  Hardwieke  says  in  Lord  Inchiquin 
V.  O'Brien,  that  Lord  Talbot*8  opinion  was,  that  the 
quantum  of  the  personal  estate  ought  to  be  inqiured 
into  iii  almost  every  case.  Lord  Hardwieke  takes  the 
singular  distinction,  that  the  amount  of  the  personal 
estate  is  not  to  be  taken  into  consideration,  if  it  is  given 
as  residue;  admitting  the  inference,  that,  if  the  bequest 
is  of  the  personal  estate,  or  of  particulars  constituting 
the  personal  estate,  the  Court  ought  to  inquire  the 
amount  of  the  personal  estate. 

In  the  case  of  Walker  v.  Jackson  (64),  upon  which 
Lord  Thurlow  commented  in  The  Duke  of  Ancaster  v. 
Mayer  ( 65 )  much  more  at  large  than  appears  in 
Mr.  Brown's  Report  of  that  case,  Lord  Hardwieke  de- 
termined, that  the  personal  estate  was  exempted  un« 
der  these  circumstances.  An  estate  in  tiie  county  of 
Lincoln  was  given  by  the  testator  to  be  sold  by  his 
executrixes  for  the  payment  of  his  debts,  the  lega- 
cies 
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(62)  Amb.  33.    1  Wil$.  83. 
iCbx,  1. 

(63)  For.  202. 


(64)  3  iilA.  624.  imii.S4. 
J}iui6.  302. 

(66)  1  Bra.  C.  C.  454. 
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Upon  the  qaes- 
tion  of  exone- 
ration of  the 
personal  estate 
stress  laid  on 
the  circum- 
stance, that  the 
same  persons 
are  to  deal 
with  the  real 
and  personal 
estates. 


cies  after  mentioned,  and  the  expenoea  of  fab  fiMhehl  i 
the  Will  appointmg  these  two  persons  exectttriaBes ;  and 
in   several  of  the    cases,   particularly  bj  Lord  Ahuh 
ley  {66),  great  stress  is  laid  on  the  ♦  drcumatanoet  that 
the  same  persons  have  to  deal  with  the  real  eatafte  and 
the  personal.    In  the  case  before  Lord  Hardwieke  die 
testator  fby  a    codicil  gave  to  his  executrixes   all  hii 
personal    estate,    not    before   devised;  and    his   Lord- 
ship decides  upon  this  fact ;  observing,  that  "  a  atrooger 
*'  circumstance    cannot   be    than  the   repabliahing    hii 
''Will,    and  an  alteration  from  what    it    was  befixe; 
''  and  unless  it  is  construed  to  be  his  intention  to  exempt 
''  his  personal  estate  in  favour  of  the  executrixes,  ibt 
''  words  are  fruitless  and  vain ;  and  do  no  more  in  their 
**  favour  than  the  Will,  as  it  originally  stood,  would  hafe 
''  done  before;   therefore,   those  words   have  no  other 
*'  signification  than  to  exempt  his  personal  estate.**    The 
observation  made  upon  this  by  Lord  Thurlaw   in  Tk$ 
Duke  ofAneaster  v.  Mayer ^  whidi  I  have  preserved,  if| 
that  in  the  interval  between  those  cases  that  veryci^ 
eumetance,  which  Lord  Hardwieke  lays  hold  of  to  fmnrt 
the  exemption  of  the  personal  estate,  is  one,  on  which 
other  Judges,  presiding  in  this  Court,  have  rdied;  si 
shewing,  that  it  was  not  exempted ;  and  he  says.  Lord 
Hardfoicke'a  reasoning  is  very  far  from  good ;  and  refas 
to  Stephenson  v.  Heatheote,  before  Lord  NariAtngion^  a 
manuscript  note  of  which   I  have;  observing,    ihat  he 
concurs  entirely  with  the  principle  there  laid  down,  that 
a  gift  of  the  personal  estate  to  the  person,  who  is  made 
executor,  is  not  to  be  considered  as  an  exemption  of  it 
from  the  debts;   and   he  adds,   that  there  are  twenty 
eases  in  which  a  gift  of  the  personal  estate  to  the  exe* 
cutors  was  turned  to  a  purpose  directly  contrary  to  die 
use  Lord  Hardwieke  makes  of  it  in  Walker  v.  Jackson; 
and  concludes  by  saying,  that  upon  this  subject  pre- 
oedents  must  be  abandoned,  and  these  cases  must  be  de- 
termined 
(68)  Ante,  VoL  III,  108,  Burton  w.  Xnowlton. 
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tennined  upon  the  clear  intent;  a  principle,  on  which  all         181 5. 
Judgeft  profess  to  act,  but  in  the  application  of  it  set-       BoortB 

dom  agree.  v. 

BlundblIi. 

The  case  of  Stephenson  y.  Heathcoie  (  67  ),  before       [  521  ] 
Lord  Keeper  Henley^  in  1758,  was  a  devise  of  all  the 
testator's  lands,  except  his  lands  at  A.y  to  his  wife,  her 
heirs   and  assigns,  iif  trust   by  sale  to  raise   so   much 
money  as  would  fully  pay  and  satisfy,  ( upon  which  words 
Lord  Lotighborough  thought  much  stress  was  to  be  laid), 
all  his  debts  and  funeral  expences;   all  the  residue  of 
his  said  real  estate,  (except  as  aforesaid),  he  gave  to        ^ 
his  said  wife  for  life,  and  after  her  death  to  his  heirs 
begotten  on  her  body,  with  remainders  over  to  the  De- 
fendant for  life,  &c.  and,  he  gave  to  his  uncle  a  silver 
tobacco-box,  and  all  the  residue  of  bis  personal  estate 
to  his  wife  for  ever,  appointing  her  sole  executrix.    One 
of  the  questions  in  the  cause  arose  upon  the  cltum  of 
the  widow  to  the  personal  estate.      Upon  that  question  Roles  for  con- 
the  Lord  Keeper  says,  that,  in  the  construction  of  Wills  stmction  of 
the  Court  is  bound  to  find  out  the  intention  of  the  tes-  ^^ '  ^^  "** 

tator,  if  it  is  possible ;  but  then  this  must  be  collected  *?°"®°;  '^P^'" 
-         -  ,  «  .  /.I    -..r.11    sible,  to  be 

from  the  words,  not  from  curcumstances  out  of  the  Will ;  ^qH^^j^^  f-Qn, 

and  upon  general  principles  and  established  rules,  not  ^^  words  not 
by  a  liberal  power  of  conjecture  upon  the  supposition  from  circom- 
of  what  a  man  would  do  in  the    like    circumstances;  stances (feAort; 
that  the  Court    cannot    go   into  the  Inquiry,  whether  upon  general 
the  personal  estate  is  sufficient  for  the  payment  of  all  '^"'*f  J.  iJ^j*** 
the  debts ;  as  that  would  establish  a  general  rule,  that      •  ^  . 

where  the  personal  estate  is  insufficient,  the  intention  oonjectnre* 
must  be  taken  to  be  to  charge  the  land ;  that  in  the  case  and  without 
before  him  the  testator  makes  his  wife  trustee  of  his  real  inquiring,  whe- 

estate  ^^^  ^®  V^^ 

sonal  estate  i« 

(67)  1  Eden,  38.  .ufficient   fcr 

the  debts. 
Tfao  personal  estate  first  liable  to  the  debts;  unless  the  intention  li 
clearly  to  exempt  it,  and  throw  them  wholly  on  the  real;  for  wllieli 
express  words  are  not  necessary. 


ikZl 
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[♦522] 


estate  for  the  payment  of  bis  debta ;  and  appcMiifta  ber 
bis  executrix,  giving  her  power  to  sell  the  real  estate  fiiBy 
to  pay  and  satisfy  the  debts :  but  this  is  no  more  than 
making  the  real  estate  auxiliary  to  the  'peraoual  estate^ 
according  to  the  rule,,  that  the  personal  estate  is  £nt 
♦liablei  unless  the  intention  appears  clearly  to  exempt  it^ 
and  to,  throw  the  debts  wholly  on  the  real  estate:  bnt 
for  this  purpose  there  is  no  neces«ty  for  the  testator  to 
use  express  words :  if  he  uses  expressions  tantamomit,  it 
is  sufficient ;  that  in  diis  instance  that  could  not  be  die 
intention :  the  words  are  .in  opposition  to  such  a  pur- 
pose. The  last  clause,  giving  the  tobacco-^bpx  to  hii 
uncle,  and  then  the  residue  of  the  personal  estate  to  his 
wife,  is  used  as  an  argument,  that  the  testator  intended 
to  make  the  land  the  primary  fund :  but  the  clause  does 
not  end  there ;  if  it  did,  it  would  be  to  her  own  use :  but 
he  adds,  "  whom  1  make  my  executrix,'*  shewing  that  be 
meant  a  trust;  and  the  manner  of  the  dispositioD  ii 
another  strong  argument.  After  the  payment  of  hii 
debts  he  had  given  the  real  estate  to  his  wife  for  HS^ 
and  after  her  death  to  his  heirs  by  her.  His.  own  ch3- 
dren,  therefore,  were  in  his  contemplation ;  and  it  was 
not, probable  that  he  would  give  her  the  whole  peraooal 
fsstate,  free  from  the  payment  of  the  debts,  and  throw 
them  entirely  upon  the  real  estate,  wliich  he  intended  ftr 
his  children  after  her  decease. 


'<♦ 


Lord   Tkwr^ 
low*B  and  Lord 
NorthingtoH^B 
opiniQQs,  that 
ther^.is  no  di£- 
iei^ei^oe  upon 
th^  question  of 

nojsmnting 
the  p^raottsl 
estate  from 
giiliog  it.  to  the 
poFBou  ap- 
pointed Exe- 
cutor. 


Lord  I%urlow*8  opinion  was,  that  there  was  no  dif- 
ference from  giving  the  personal  estate  to  an  individual, 
if  that  individual  was  made  executor ;  for  he  would  take 
it  as  executor,  and  subject  to  all  the  claims  upon  him  m 
that  character,  which  seems  to  be  also  the  opinion  of 
Lord  Northingion,  who  could  not  have  been  ignorant  of 
the  case  before  Lord  Hardwicke^  his  immediate  prede- 
cessor. 

In  The  Duke  of  Ancaster  v.  Mayer  ( 68  )  great  stress 
was  lai4  upon  the  clause  appointing  as  executors  the 

(68)  1  Bto.  C.  C.  464. 
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same  persons,  who  were  the  trustees  of  the  real  estate*^  *      1814I* 

fa  many  preceding  cases  ako  great  stress  has  been  laid       -d^T"^^ 

^  on  that  iacti  which  .in  some  others  has  not  been  thought'  ^^ 

so  material.     According  to  Lord  Kenyan,  in  Webb  v.     Blvndelu 

Jones  (69),  it  deserves  some  weight;  but  what,  must  de-      [  ^  593  ] 

pend  upon  the  whole  Will;  and  if  a  distinction  is  taken  Weight  of  the 

throughout  between  what  they  are  to  do  as  executors  .'^"f^PP^"* 
,     .•  .1  I.  ^         •    mir  the  tms- 

and  what  as  trustees,  apd  the  testator  directs  them  m  ^^   ^  ^        . 

the  latter  character  to  do  what  in  ordinary  cases  (hey  q^^i^^  chariced 
would  do  as  executors,  that  circumstance  must  be  at-  with  the  debts, 
tended  to  in  determining  what  is  die  general  manifest  Executors;  de- 
intention,  pending  upon 

the  wholeWiU, 

In  The  Duke  of  Aneasier  v.  Mayor,  if  the  debt  of 
6,500/.,  subject  to  which  the  Crown  lease  is  given,  had 
been  the  testator's  own  debt,  it  is  clear  from  Searlev. 
St,  Eloy  ( 70  ),  and  other  cases,  that  the  leasehold  estate 
would  not  have  been  made  the  fund  for  payment  of  that 
debt. .    The  debt  being  a  mortgage,  the  estate  would 
have  been  subject  to  it,  whether  it  was  so  expressed  or 
not.    Upon  a  subsequent  inquiry,  however,  it  turned  out 
not  to  be  the  testator's  debt     Upon  the  clause,  giving  all 
his  household  goods,  and  all  other  his  goods,  chattels, 
effects,  and  personal  estate,  whatsoever  acid  wheresoever^ 
to  his  brother  Montague  Bertie,  if  he  should  be  living 
at  the  time  of   the    testators  death,   much    argument 
might  be  raised  upon  cases  as  to  the  distinction  be-    Distinction 
tween  a  bequest  of  the  residue,  as  such,  and  a  bequest  between  the 
of  enumerated  parts,   together  with  the  words   *'  per-  bequest  of  a 
"  sonal  estate,"  not  described  as  rdsidue ;   but  all  that  '«»**««»  •"**  ^^ 
was  out  of  the  question  by  the  subsequent  clause,  di-  • ,    , 

recting  in  the  event  of  himself  leaving  isisue  that  the  re-  «q-j[-  •*  ^^^ 
sidue  of  his  personal  estate  shall  go,  as  if  he  had  died  «<  sonal  estate  * 

intestate,  not  described 
as  residue 

(69)  2  Sro.  C.  C.  eo.  Aiiley  v.   Lord   TankerviUe, 

(70)  2 P.WiU.  886.  Galton     3  Bra.  C;  C.  545.     1  Co^^ 
V.  Hancock,  2  Atk.  424*  430.      82. 


asi 


181ft. 


BOOTLK 
V. 
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intertate.  It  was  therefiirearguedi  thati  bjlfaepntkiikr 
enmneration  in  the  former  clause  he  meant  the  same  as 
by  the  word  ^  residue"  in  the  latter ;  and  it  waa  ^oy 
improbable,  that  he  meant  what  was  to  go  to  his  own 
issue  to  be  subject  to  the  debtSi  and  had  not  the  same 
meaning  as  to  Montague  Bertie. 

Mdby  cases  had  suggested  the  distinction,  as  of  some 
weight,  whether  a  term  was  created  for  the  payment  of 
debts  only,  or  also  for  the  funeral  charges,  legacies,  &c. 
In  that  case  the  testator  appoints  the  trustees  his 
executors ;  and  directs,  that  his  **  said  executors,**  and 
the  survivor  of  them,  shall  pay  his  funeral  charges,  and 
all  his  debts  and  legacies,  as  soon  as  they  shall  become 
due  and  payable,  by  such  methods,  ways,  and  means,  and 
in  such  manner,  as  he  or  they  or  their  Counsel  shall  advise 
and  think  meet ;  and  it  shall  be  lawful  to  his  '*  said  exe- 
'*  cutors,"  or  either  of  them,  to  deduct  and  satisfy  to  him 
or  themselves  out  of  his  personal  estate,  or  out  of  the 
monies  to  be  raised  out  of  the  said  term  of  ninety-nina 
years,  before  to  them  devised,  all  such  disbursements, 
expences,  and  charges,  which  they  or  either  of  them 
shall  be  put  to  in  proving  his  Will,  or  by  any  other  ways 
or  means  whatsoever  in  or  about  the  execution  of  his 
Win,&c. 

Even  with  this  case  the  Lords  Commissioners  though^ 
there  was  a  suflScient  manifestation  of  the  intention,  that 
Montague  Bertie  was  to  take  the  personal  estate  exempt 
from  the  payment  of  debts ;  but  Lord  Thurlow  thought 
that  not  the  true  construction ;  and  particularly  laid  hM 
of  the  concluding  clause  to  i^hew,  that  the  personal  estate 
was  not  intended  to  be  exempted;  as  the  testatcnr,  in- 
stead of  directing  the  trustees  only  to  raise  the  funeral 
expences,  debts,  &c.  appoints  those  same  persons  his 
*  executors,  directing  them  to  pay  all  those  charges  by 
such  ipethods  as  they  shall  think   fit|    and  to  satisfy 

themselves 


CASES  IN  CHANC£]EIY; 


9» 


diduMelves  ^r  all  midi  disbursements  either  out  of  the 
personal  estate  or  out  of  the  term,  havmg  the  one  as 
exectitorsy  the  other  as  trustees ;  and,  the  testator  thus 
shewing,  that  he  had  no  preference  of  the  one  fund  over 
the  other,  Lord  Tkurlaw  inferred  the  intention,  that 
they  should  deal  with  the  one  and  the  other  as  trustees 
and  executors  generally  do ;  but,  while  intimating,  as  he 
does  strongly,  his  opinion,  that  other  Judges  have  gone 
upon  small  circumstances,  he  also  seems  to  think,'  that,  if 
upon  the  inquiry  it  had  turned  out,  that  the  debt  subject 
to  which  the  Crown  Lease  was  given  to  Montague  Bertie^ 
was  the  testator's  own  debt,  that  would  have  been  an 
exemption  of  the  personal  estate.  If  he  had  so  held 
merely  upon  that  circumstance,  aD  this  occurring  as  to 
the  directions  given  to  the  executors,  which  I  have  stated, 
it  would  not  be  very  difficult  to  shew,  that  such  an  opi- 
nion, as  a  judicial  opinion,  was  by  no  means  founded 
upon  an  absolute  necessity,  but  the  contrary ;  the  result 
being  no  more  than  that  the  Crown  Lease  was  to  bear 
its  own  debt ;  the  personal  estate  to  be  applied  in  paying 
the  other  debts :  and  the  trust  fund  to  come  in  aid  of  it, 
if  insufficient  for  that  purpose. 


idl#. 


BOOTLB 

Blvndbu.* 


Afterwards  came  Taity.  LordNorthvAck{l\),  before 
Lord  Rosslyn,  and  the  two  cases  (7S)  before  Lord  At- 
vanley.  Tail  v.  Lord  Northmck  contains  no  circum- 
stance, firom  which  the  intention  to  exempt  the  personal 
estate  could  be  inferred  agreeably  to  the  rule,  as  Lord 
Rosslyn  understood  it.  In  the  first  of  the  cases  before 
Lord  Altanley  I  am  not  sure  that  the  intention  is  as 
"*  clear  as  he  takes  it  to  be ;  but  that  shews  the  rule,  that  [  «  526  ] 
the  Court  is  neither  to  go  by  conjecture,  nor  to  require  Upoii  the  qoes- 

the  ^on»  whether 
the  real  estate 

(71)  Ante,  Vol.  IV,  816.        Srummel  v.  ProtherOf  ante,  |g  exonerated, 

.   (72)  Burton  t.  Knowlton,      Vol.  1II»  i07, 113.  the  Coart  is 

neither  to  go 
by  conjecture,  nor  to  require  ao  intention  so  clear  «that  no  one  can 
say  it  is  otherwise.    If  the  mind  of  the  Judge  is  conYii|oed  of  the 
intention,  he  is  bound  to  declare  it. 
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1816.  the  intention  to  be  so  clear,  that  no  one  can  ny  it  k 

^^'^  otherwise  than  as  it  is  declared;  Lord  Alvamlew  stitiv 

^^  it  thus ;  thaty  if  his  mind  is  convinced,  that  such  was  As 

BcmiinsLU  intention  of  the  testator,  he  is  bound  to  declare  it. 

-  The  question  then  conies  to  diis :  in  each  particular 
case,  as  it  arises,  does  the  intention  upon  the  whole  tes- 
tamentary disposition  appear  so  clear^  that   the  judical 
mind,  which  is  to  determine,  is  convinced,   that  it  was  in- 
tended, not  merely  to  ^barge  the  real  estate,  but  so  to 
To  exempt        charge  it  as  to  exempt  the  personal  estate?     The  in- 
Ihe  personal      (cntion  must  be  to  discbarge  the  personal   estate,  not 
estate  from       merely  to  charge  the  real;  and  that  intention  must  be 
payment  of  the  collected  from  the  whole  of  each  Will.      I  can  hardlj 
debts,  the  m-    ^^^j  ^  ^^  ^^  ^j^  -Yyai  without  observing  some  drcam- 

,  \  stance  on  which  a  great  deal  of  judicial  comment  bis 

merely  to  **  " 

charge  the  real  a^^i^  ^  former  cases ;  some  Judges  attributing  to  sad! 
estate,  but  so  circumstances  a  substantial  character,  as  a  ground  of 
as  to  discharge  inference  one  way :  others  considering  them^  not  onif 
the  personal,  as  having  pp  such  chara(;ter,  but  as  forming  an  infereooe 
must  be  col-  jjje  other  w^y ;  but  from  what  Lord  NorthingUm  aol 
lected  from  the  j^^^^  Thurlow  have  said  I  can  coUect  their  opinion,  that, 

whole  Will,  so    .^  .         ,  /.    «.       r  rr      ^r       .  f  ^^ 

eftea  as  to  con-  ^^  ^^  Stephenson  v.  Heaihct^  the  testatKi 
yince  tlie  jadi-  ^^  ^^  ^^^  ^'^'^  appoint  executrix,  she  would  han 
cial  mind,  taken  the  personal  estate  exempt  from  the  payment  of 
which  is  to  debts.  I  agree  to  all  the  principles  stated  in  the  cstt 
determine.  of  WaUon  v.  Brickwqod  (78);  which  I  Uunk  rightly  de- 
[  *  527  ]      ^  ipided  upon  the  whole  of  the  Will  and  Codicil  takes 

together ;  observing,  that,  if  there  had  been  no  Codicil 
there  were  circumstances,  upon  which  much  obserration 
might  have  been  made,  that  does  ^ot  occur  in  -  either  the 
jirgiuueqt^  or  the  judgment. 

I  obsene, 

(73)  Ante,  VoL  IX,  447.      132;  see  the  note.  III,  M^ 
Haneox  v.  ilMey,  XI,  170.      Gray  v.  Mimmtkorpe. 
Tower  r,  Ifird  Ami,  X;VIII, 
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I  dbeetye,  that  throughout  this  Will  the  testator  nevht  1815; 

uses  the  term   "  executors/*   except  with  reference  to  -oT^^  jk 

his  personal  estate ;    nor    **  trustees/'   except  with  re*  ^^ 

ference  to  his  real.      Generally  the  personal  estate  is  3lundbiX. 

the  primary  fund«  not  only  for  the  debts,  but  also  for  GonoraHjthA 

*e  LJ«^ a'for  U,^  g««UI,  ^.  p^;^- 

ing ;  not  alluding  to  those,  which  are  given,  not  gene-  -     •  - ^*  .r 
rally,  but  out  of  a  particular  fund.    Many  of  the  cases  ftmerai  ^j^ 
turn    upon    the    argument,    that,    even  where  legacies  peases,  and 
'^  hereinafter  given "  ai^  made  payable  out  of  a  particu-  leigacies,  not 
lar  fund,  that  directiofi  is  confined  to  legacies  sifterwards  given  out  of 
given  by  the  Will,  and  the  general  personal  estate  would  •  p^rticolair    » 
still  be  liable  to  legacies,   given  by  subsequent  instru-    ^°  ' 
ments;  but  this  testator  makes  an  express  provision  for  * 

that  by  adding  the  words,   ''  or  which  I  may  hereafter 
specify  in  any  Codicil  or  Instrument  in  writing  under 
my  hand.**    Generally  speaking,  it  has  been  considered)    Oenerally  the 
that,  where  the  trustees  of  the  real  estate  are  the  exe-  trustees  of  the 
cutors,    that  circumstance  affords  an  argument  against  f  ***  estate  ^be- 
the  intention  to  exempt  the  personal  estate ;  but  under  *°^    .®  X'Xecii-: 
oi,o™».™c«  i.  ».,  »!«  «.  ^n^,  .n  f„™.r  »,  .h.*  1"  il'ST 
intention ;    as,   if  be  had  not  that  intention,  why  give  ^^  exempt  the 
them  legacies  of  300/.  each,   which,  as  constituted,  can  personal  estate 
be  payable  only  out  of  the  real  estate  ?    That  is  a  cir-  from  the  debts ; 

cumstance  deserving  attention.  hut  may  under 

circomstaDcea 

The  question  it  a^ked,    could  the  intention    be    to  ^"'""^  ^®  .^^•^ 

delay  the  creditors  and  legatees,  so  that  they  should  ,         f*     . 

**         *  ^  have  legacies « 

take  their  debts  and  legacies  only  out  of  the  rents?  payable  only 
^  As  an  individual  I  should  think,  that  he  meant  annual  out  of  the  real 
rents  only  to  be  liable  to  the  legacies,  as  they  would  be  estate, 
to  the  annuities;    but  I  do  not  know,   that  this  is  the      [  ^528  ] 
construction  to  be  made  in  a  Court  of  Justice  with  re* 
ference    to    the    distinction    taken  in  some  cases  (74), 

where, 

% 

9 

(74)   Allan   v.   Backhouse,  481.     Lady  Clinton  v.  Lord, 

2  Ves.  Sr  Bea.  65.      Ante,  Robert  Seymour,    IV,    440. 

Lord  Albemarle    v.    Rogen,  Codrington    v.    Lord    Foley, 

Vol.  II,  477,  and  the  note,  VI,  304. 
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181S«         whei«9  a  gttiM  sum  being  directed  to  be  paid  out  of  di6 

^^""^  rents  and  profits,  if  the  trustees  require  tliat  gross  mux 

.  ^^  to  be  paidy  the  trustees  are  not  to  be  confined  to  the 

BlvndblI.    annual  rents,  although  such  is  the  meaning  of  the  word* 

A  gross  sum   primd  facie.    It  is  clear,  that  the  testator  intended  these 

to  be  paid  out  legacies  to  be  speedily  paid.    Some  of  them  indeed  are 

T**^  fc        ^  children ;  who  could  not  receive  them,  until  they  wcrer 

ton  tA  '    *f  the  ^^  ^^ '  ^^^  those  are  directed  to  be  paid  to  their  fathers. 

trust   requires  '^^^7  ^^^  therefore  gross  sums,  capable  of  being  inune- 

payment,  not   diately  raised ;  and  the  Court  would  not  inquire  into  the 

confined  to  an-  annual  value  of  the  estates  in  order  to  get  rid  of  that 

nasi  piofits.     distinction. 

Devise  for  S09  with   regard   to    the   ddbts,  I  agree  with  LorA 

payment  of  TAurhw  (75),  that,  akhough  a  devise  for  the  payment 
debU  hy  renU  ^f  j^j^^  y^^  ^^^  ^ ^  p^g^  ^^^^  j^  ^^^  ^f  ^^  Statutef 

bf  tlM  Statute  ^  fraudulent  devises  (76),  the  Court  would  not  be  willing 
of  fraudulent  ^^  adopt  the  limited  construction;  but  would,  upon  a 
De*  devise  of  a  gross  sum  out  of  rents  and  profits  for  that 

vises; ^  •■  ^purpose  hold,  that  the  testator  intended  the  debts  to 

but  a  gross  \^  paid  with  all  convenient  speed.  I  admit  Lord  Aham- 
Bom  for  tbat  ^y^  distinction  between  debts  and  legacies  and  ai»- 
K  ittA  in  nulties ;  the  two  latter  owing  their  existence  only  to  the 
nual  rents  *  ^^  *  ^"^  ^^^  circumstance,  that  the  same  provision  is 
but  to  be  paid  ™ade  for  the  payment  of  them  all,  is  at  least  a  circum* 
with  all  conve-  stance  of  evidence,  tbat  all  are  to  be  paid  in  the  same 
nient  speed,  way ;  not  conclusive ;  nor  would  it  aldhe  be  sufficient  to 
Distinction  be-  prevail  against  the  general  rule ;  but  it  is  difficult  to 
tween  debts      guppose,    that,   directing  legacies  and  annuities,  whidt 

^    -  ...       are  generally  payable  out  of  the  personal  estate,  not  to 

and  aonmUes:  .,    /  ..         ,      ^     ,         ,       . . 

but  the  same    "^  ^  paid,  but  to  come  out  of  another  fund,  and  makmg 

prevision  for  A^ 

all  is  evidence, 

although  not         (76)  Buyhes    v.    DouBen,  (76)  Stat.  3  Wtii.  ^  Mary, 

oondosive,         2  Bro.  C.  C.  614.  c.  14. 

that  all  are  to 

be  paid  in  the  same  way.    The  same  inference  as  to  costs,  directed 

to  be  paid  in  the  same  manner,  exonerating  the  fond,  generally  liable 

in  the  first  instance. 
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the  very  same  proTision  for  the  payment  of  hb  debts,         iBi6» 
he  could  really  intend,  that  they  should  be  paid  in  a       i^Z^jw 
different  manner.  p. 

JBtUNDBi;!.. 

In  the  clause  for  indemmfying  the  trustees  the  tes- 
tator agdn  adverts  to  the  double  character  of  these 
persons ;  who,  it  must  be  observed,  are  not  the  residuary 
legatees.  It  may  be  said,  that  this  a  mere  charge  of 
their  costs  and  expences  upon  the  rents  and  profits  of 
the  real  estate  in  aid  of  the  personal  estate,  which 
would  be  the  fund  for  them;  but  this  is  also  a  direct 
tion  for  the  payment  of  those  costs  exactly  as  other 
costs  are  to  be  paid,  which  would  not  come  out  of  the 
personal  estate,  viz.  the  costs  incurred  in  the  trust  of  the 
real  estate ;  and  here  is  a  ground  for  the  same  inference 
as  with  regard  to  the  debts ;  that  the  testator  must  not 
be  taken  to  mean,  that  the  costs  of  the  real  estate  shall 
be  paid  out  of  the  real,  and  those  of  the  personal  estate, 
although  directed  to  be  paid  in  the  same  manner,  are  not 
to  be  so  paid,  but  are  to  come  first  out  of  the  personal 
estate,  and  out  of  the  real  only  in  case  of  a  deficiency. 

The  direction,  following  the  limitation  of  the  real 
*  estate  to  his  daughters,  that,  as  soon  as  the  debts  [  ^580  ] 
charged  on  the  estate,  and  the  legacies,  are  paid,  and 
security  given  for  the  annuities,  and  when  all  expences 
incurred  in  the  execution  of  the  said  trusts,  respecting 
the  said  term,  and  of  this  Will,  shall  be  fully  paid,  the 
person  or  persons,  who  shall  at  that  time  be  next  en- 
titled to  the  estates,  shall  be  let  into  possession,  is  a 
direction,  that  the  funeral  expences  shall  not  go  upon 
the  general  personal  estate;  that  the  costs  of  the  real 
and  of  the  personal  estate  shaD  be  paid  in  the  same 
manner;  and  that  the  person,  entitled  to  the  real  estate, 
shall  not  be  let  into  possession,  until  security  is  given  for 
the  annuities,  and  until  pajrment  of  the  expences  of  the 
adminbtration,  not  only  of  the  real  estate,  but  of  the 

personal 
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](^enoiud  eftite  abo;  and  at  that  tisiey  if  the  penonl 
estate  is. not  exempted,  it  must  be  supposed  to  have 
been  all  administered.  ' 


A  drcnmstance  of  some  weight  is,  that  a 
newly  app(nnted  in  the  room  of  one  dying  or  dediniiisff 
to  BCtp  who,  it  b  to  be  observed,  would  not  be  an  exe* 
cutor,  is  to  take  his  legacy  of  900L,  which  is  the  smn 
given  to  the  others,  out  of  the  rents  and  profits  of  tb^ 
estates  comprised  in  the  term,  and  not  out  of  the  ge^ 
neral  personal  estate. 

The  provision,  which  the  testator  makes  for  his  son^ 
is  both  of  a  real  and  personal  nature*  The  estates  at 
IneeBbmdeU  and  other  places  are  given,  not  charge^ 
with,  or  in  any  way  subject  to,  the  debts,  to  his  ^oii  .&c 
life,  with  a  variety  of  remainders ;  and  he  enumerates 
certain  particulars  of  personal  estate,  meaning  them  to 
go,  not  as  heir4ooms  merely,  which  would  be  a  ground  of 
inference  as  to  his  intention  with  regard  to  them,  bat 
as  a  wit  of  museum  for  the  gratification  of  the  public 

In  the  bequest  of  pictures  and  othier  specific  articles 
to  Mrs.  Aspinwatt  he  directs  them  to  be  removed  by  lut 
executors  at  the  expense  of  his  *'  said  personal  estate." 
There  is  no  mention  before  of  hb  personal  estate  as 
such ;  and  the  word  ''  said,"  if  it  is  not  to  be  rejected, 
as  it  ought  not,  if  a  meaning  can  be  put  upon  it,  must 
refer  to  some  other  fund  before  mentioned.  If  that 
word  is  to  be  rejected,  the  effect  is  no  more  than  that 
he  might  mean  to  throw  upon  his  personal  the  expc^pte 
merely  of  removing  these  articles,  an  exception  from  the 
general  bequest  of  his  personal^ ;  and  the  aripument 
then  applies  in  both  ways.  Why  throw  that  up««  the 
personal  estate,  if  he  meant  it  to'  be  exempt  fbom  the 
payment  of  debts ;  but,  on  the  other  hand,  why  not 
say,  that  it  was  to  be  liaUe  to  the  debts,  legacies,  and 

annuitiefl» 
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■fantiides,  if  he  neatit,  that 'it  ahoidd  be  liable' to' thent        1816; 
M wen  as  this  particular  expense?  ^^^, 

Then  as  to  the  disposition  of  personal  property  to  his     Blundbli. 
son,  that  follows^  it  has  been  'distinctly  laid  down,  that    As  to  the  ef- 
there  is  a  great  difference,  whether  the  personal  estate  i»'  foct,iipon  the 
given  as  residue,  or  as  the  personal  estate  simply^  or  as  ^.       .   ' 
the  personal   estate   after   an    enumeration  of  articles,  ^^^^^^i  ^^^^^^ 
constituting  items  of  a  natiire,^  that  cannot  lie  considered  \g  exonerated 
applicable   to  the  payment  of  debts.     I.  wiU  not  take  from  the  debts, 
upon  myself  the  duty,  or  suffer  the  pain,  of  appreciating  of  the  distinc- 
the  distinction  upon  such  circumstances,  appreciated  by  ^'<^"»  whether  it 

some  Judges  very  highly,  by  some  as  nothing,   others  >*fi»*^®^  **  '*• 

_^_  ,  ,  mm,        •       ■•  sidue,  or  as  the 

tninkinff  them  curcumstances  to  be  attended  to ;  observmg  ,     ^  . 

^  '  o  personal  estate 

merely,  that  they  are  to  have  such  weight    npbn   the  gi^piy  or  after 
mind  of  the  Judge  as  upon  the  whole  of  the  Will  he  enumerated 
can  convince  himself  is  due  to  thenu  articles  of  a 

nature  not  ap» 
plicable  to  the  payment  of  debts,  qu(erep 

The  son  being  tenant  for  Hfe  of  the  real  estate,  with    The  weight 
•lunitations  over,  that  is  a  drcumstance,  that  has  in  j-«532]«f  ^^ 

many  cases  been  urged  agunst  the  exemption  of  the  per*  circmn* 

m  jk  «•<•  •M»ij»*  stances  and  of 

aonal  estate  from  the  mference  it  affords  of  an  mtention  ^,     .  ^ 

_  ,  ,11.  "*•  inference 

to  preserve  the  real  estate ;  but  that  also  is  an  argument  f^^^  ^  strict 

having  more  or  less  weight,  attending  to  every  part  of  settlement  of 
the  Will ;  for  it  is  obvious,  that  the  personal  estate,  al-  an  intention  to 
though  we  cannot  by  the  rules  of  Law  inqiure  into  it,  preserve  the 
maybe  such,  that  it  would  be' much  more  natural  to  7'®*' ^**^»  ^®'' 
suppose  it  not  intended  for  the  debts,  where  another  P^  ^  ^^  ~^ 
fund  is  provided*    The  words  of  this. clause,  giving  to^|y|^ 
his  son  the  furniture  of  his  house,  wines,  horses,  &c«     r.    . , 
and  other  his  goods,  chattek,  and  personal  estate,  **  not  bequest  of  the 
^*  hereinbefore  specifically  dbposed    of,    or  which  may  personal  es- 
''  hereafter  be  disposed  of  by  me,"  also  appeared  to  me  tate,  not  here-^ 
to  intimate^  that  all  the  personal  estate  before  given  was  inbefore  speci-c 

specifically  fically  disposed 
of,  not  specifier 
without  a  clear  indication  of  that  intention* 
Vol,  XIX*  1 1 
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ipecifieally  diapoted  o^  but  thb  residue  wm  not  I  findy 
boweveri  arguments  by  my  predecessors,  upon  Mrbkh 
such  expression  may  be  taken  to  mean  specifically  to 
dispose  to  his  son  of  what  was  not  before  specifically 
disposed  of  to  others;  and  the  question  is,  whether  tihai 
construction  does  not  reqiiire  a  convicdon,  that  sucb  mm 
the  intention. 


[  •SSS] 


OnOe  ques* 
tion  of  6x6* 
neMitiiig  die 
personal  estate 
from  the  debts 
great  stress 
has  been  Uid 
on  the  real 
estate  being 
made  liable  to 
IhaftuMnlex* 
|VMiseS|»<  StCm 


In  the  concluding  part  of  the  Will  that  nice  diatioe* 
tion  betweioi  executors  and  trustees  is  agam  tobeob* 
serred ;  and  he  directs  his  executors  to  search  hia  doaeCa 
and  private  drawerSf  and  to  take  into  their  cuatody  aD 
hb  monies ;  which  moniea  had,  with  that  in  the  JLherpeel. 
Bank^.  been  before  constituted  a  specific  fiind  for  tike 
payment  of  hh  fimeral  expeHces  and  the  logadcii  ef 
SOOOJL  to  his  son  and  daughters. 

It  has  been  argued,  that,  if  there  were  no  circum- 
stanoeir  in  the  WiU  affording  the  inference  of  an  intention 
^to  exempt  the  personal  estate,  the  provision  by  the 
codicil  for  payment  of  the  6o8ts  and  expenoea  incurred 
by  his  trustees  and  executors  in  supporting  his  Will  oaf 
of  the  purchased  estates,  h  suflkient  for  that  purpene. 
I  do  not  think  so ;  but  I  diink,  that  this  provision  de- 
serves great  attention,  in  connexion  with  all  the  provisioas 
of  the  Will,  providing,  as  it  does,  for  all  the  expense 
of  any  litigation,  tfapat  might  arise  concerning  the  personal 
estate*  I  doubt,  whether  it  was  intended ;  but  he  has 
made  a  provision,  which  in  a  Court  of  Justice  must  have 
this  extend  that  the  expoise  as  to  the  personal  estate 
in  consequence  of  any  person  (an  individual  perhapa 
conteoiplated  )  disputing  tiie  Will,  shall  be  paid,  not  out 
of  his  personal  estate,  tiie  natural  fond  for  the  expense 
as  to  tiie  personal  estate,  but  out  of  the  fond  protvided 
for  his  debts,  legacies,  and  annuities,  and  tiie  costs,  not 
only  of  tiie  trustees,  but  also  of  the  executors,  as  soeh ; 
and  great  stress  has  been  laid  in  all  the  cases  upon  the 

circumstance 
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dbrcnmstance  of  the  red  e^te  being  made  liable  to  tiiat 
fimeral  expenses  (as  it  is  not  faere^  another  particular 
fond  being  provided  for  them)/ and  to  the  expense  of 
liie  Probate,  &c. 


1816. 


BOOTLK 
V. 

BlundbiX 


'  Upon  these  grounds,  after  so  much  attention  as  I  have 
'giveil  to  this  case^  I  feel  a  conviction,  that  this  testatot 
did  not  mean  his-  personal  estate  to  be  subject  to  ih^ 
payment  of  his  debts;  and  that  he  did  mean  it  to  be 
^'tto^pt  frdm  thai  payment.  It  is  impossible  for  any 
Judge,  tiniest  the  rule'  gets  back'  to  the  fiecessity-  for 
Express  words  to  exempt  the  peifdonal  estate,  with  the 
t^spect,  that  is  due  to  aU  his  considerable  predecessors 
and  their  different  conclusions  upon  the  same  circum- 
stances, as  grouiids  of  different  construction,  ever  to  sa*- 
ti^  hiihself,  that  he  is  right ;  but  I  am  convinced;  that 
^this  is  the  true  construction  of  this  Will,  and  with  the 
assistance^  that  I  am  able  to  give  my  own  mind,  I  cannot 
tiome  to  aiiy  other  conclusion. 


J 


[  •684] 


NEWTON  V.  AYSCOUGHL 


Rolls. 
1816. 
Bee.  2d,  4tk. 
TXANOERFIELD  TA  YLOR  by  his  WiD,  dated  the    Under  a  be- 

6th   of   January,   1774,    after  providing    for   his  quest  over  af- 

debts,  &c.  gave  and  bequeathed  1500/.  Easi  India  An-  ^r  ^  interest 

tluities  to  trustees,  updo  trust,  that  they  should  pay  the  ^®'  **^*.  ^^ 

interest  from  time  to  time,   as  it  should  become  due,  .     .   ^,     .  . 

mgbothajomt 
to  Elizabeth  Thompson,  Sarah  Deac6h,  and  Etizabeih  {^xitte^i  and  a 

Powell,  spinster,  daughter  of  Elizabeth  T/tompson,  share  tenancy  in 

and  common,  as  to 
three  **  or  the 
*'  survivor  shhre  attd  ^are  alike,''  the  period,  to  which  the  survivor* 
ship  relates,  depends*  ndt  on  any  technical  words,  bat  on  the  apparent 
iHteuUon,  coUeoted  from  the  particular  disposition ,  or  the  general 
context. 

Right  of  legatee  not  bomid  by  mere  acquiescence  under  the  mis- 
taken construction  of  the  Executor. 

112 
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al^d  share  alike,  during  their  natural  lives ;  and  irhen 
one  of  the  three  women  should  be  dead,  then  ibe  in- 
terest to  be  paid  to  the  two  that  were  alire,  share  and 
share  alike ;  and  when  there  should  be  hut  one  alive  out 
of  the  said  three  women,  then  that  his  said  trustees,  or 
the  survivor,  &e«  should  transfer  the  said  15O0L  An- 
nuities to  the  last  of  those  said  three  women  for  her  scde 
use  and  benefit,  to  do  as  she  pleased  with* 


[  •535] 


The  testator  fiurther  gave  to  the  said  three  persons 
BOL  each,  within  a  montb  after  his  decease ;  and,  after 
several  other  legacies,  gave  to  Thomas  HarrUon  the 
•interest  of  300L  New  South  /Sea  Annuities,  for  him  to 
receive  the  interest  during  his  natural  life;  and* after  hii 
death  the  said  SOOL  to  be  sold  out^  and  divided  among 
his.  residuary  legatees,  or  the  survivor  of  them,  share 
and .  share  alike.  He  gave  to  Sarah  Acam,  widow,  the 
interest  of  900/.,  4  per  cent*  Consolidated  Annuities,  for 
her  to  receive  the  interest  during  her  natural  Kfe,  and 
after  her  decease  the  said  300/.,  &c.  to  be  sold,  and 
divided  among  his  residuary  legatees  or  the  survivor  of 
them  share  and  share  alike ;  and  he  appointed  the  said 
EUzabeih  Thompson,  Sarah  Deacon,  and  EUaabeik 
Powell,  residuary  legatees  of  his  said  "Will,  share  and 
share  alike;  and  appointed  the  trustees  his  executors. 


By  a  codicil,  dated  the  8th  of  July,  1788,  the  tes- 
tator gave  to  Sarah  Acam  the  interest  of  400/.  Reduced 
Annuities  during  her  natural  Efe,  in  lieu  of  the  ssid 
SOW.  Annuities  mentioned  in  theWUl. 

Sarah  Acam,  having  survived  the  testator,  died  in 
1798.  The  Bill  was  filed  by  Elizabeth  Newton,  widow, 
formerly  Powell,  against  the  personal  representative  of 
the  surviving  executor ;  the  Plaintiff*  claiming  under  the 
codicil  400/.  Reduced  Annuities,  as  the  survivor  of  tiie 
three  residuary  l^^teeaCat  the  death  of  Sarah  Acam. 

The 
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The  Answer  stated,  that  two-third  parts  of  the  fund  1615. 

had  been  paid  to  the  deceased  residuary  legatees ;  re-  x^^^^ 

lying  also  upon  the  length  of  time  elapsed  before  the  «. 

chum.  Ayscough. 


Sir  Samuel  Romitty  and  Mr.  Dawdeswell,  for  the 
Plaintiffy  contended,  that  although  a  bequest  in  the  terms 
of  this  Will  had  been  in  several  cases  held  a  tenancy 
in  common,  notwithstanding  the  introduction  of  the 
•word  "  survivor,"  the  whole  of  thia  Will  imports  sur-  [  ^536  ] 
vivorship. 

Mr.  Hari  and  Mr.  Johnson  for  the  Defendant,  argued, 
that,  the  construction  upon  the  particular  clause,  being 
clearly  a  tenancy  in  common,  cannot  be  controlled  by 
the  other  parts  of  the  Will ;  and  this  was  decided  in 
Perry  r.  Woods {^^). 

Sir  Samuel  Romilly,  in  Reply,  observed,  that  the  de- 
cision of  that  case  was  one  of  the  least  satisfactory  of 
Lord  Alvanleys  judgments,  who  considered  it  as  raising  a 
question  of  joint-tenancy  or  tenancy  in  common;  whereas 
the  question  was  merely,  who  should  take  in  a  certain 
event  under  the  words  of  that  Will. 


^t 


T/te  Master  of  the  Rolls. 
To  what  period  *'  survivorship  **  is  to  relate  4cpepds, 
hot  upon  any  technical  words,  but  on  the  apparent  in- 
tention of  the  testator,  collected  either  from  the  par- 
ticular disposition,  or  the  general  context  of  the  Will. 
In  this  Will  the  intention  appears  very  dear  to  refer  the 
Survivorship  to  the  death  of  the  teqant  for  life,   and 

not 


Dee.4ih. 


(77)  Ante,  Vol.  Ill,  204.      v.  Ltmg,  IV,    561.    Braum 
Roebuck  V.  Dean,   II,  265.      v.  Bigg,  VII,  279. 
and  the  note,  207.    JRnMett 
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not  of  the  testator  himself.'  The  persons,  to  whom  the 
900L  is  giren  after  the  death  of  the  tenant  |br  Bfe» 
are  the  residuary  legatees.  It  is  giTen  to  them  I7  that 
description.  Quoad  the  residue  he  has  not  directed  iny 
survivorship  whatever  to  take  pkce.  It  was  not,  there- 
fore, in  his  contempktion  to  guard  agahist  a  caie  of 
«  lapse:  so  that  if  one  had  died  in  his  life  tiiere would 
have  been  a  lapse  of  a  moiety;  but,  dispoainjg  d  this 
fund  to  the  same  residuary  legatees,  it  Ib  to  vest  at  a 
difierent  period,  the  death  of  another  person,  and  then 
he  introduces  the  word  '*  survivor.** 


Thb  is   a  different  case  from  Pm*y  v.  lVoods{'tSy 
Here  is  a  direction  to  trustees  at   the  death  of '  the 
tenant  for  life  to  sell  the  fund,  and  divide  the  prodooe 
lunong  his  residuary  legatees,  or  the  survivor  of  thea^ 
share  and  share  alike.      That  naturally  points   to  the 
period  of  sale,  as  the  period  to  ascertam,  who   are  die 
persons  to  take;  and  brings  this  case  much  nearer .Br^ 
grave  v.  Winder  (79 )  than  Perry  v.  Woods.  In  BrogroK 
V.  Winder  Lord  Rosslyn^s  opinion  was,  that  the  sur- 
vivor at  the  time  of  the  sale,  not  at  die  death  of  the 
testator,  w'as  intended.    In  Perry  v.  Woods  the  testator 
had  by  his  Will  furmahed  evidence  of  his  0¥ai  intentiba 
with  regard  to    the  meaning  of  the  word  **  survivor.* 
Where  he  meant  the  survivorship  to  refer  to  the  death 
of   the  tenant  for  life,   be  expressly  declared  that  in- 
tention in  two  instances;  and  the  omission  of  that  re- 
ference in  another  instance  is  an  indication  of  a  different 
intention.     Lord  Alvardey  enters  a  good  deal  into  the 
question,    as  if  it  were  a  question  of  joint-tenancy  or 
tenancy  in  common ;    but  that,  I  apprehend^    was  with 
reference  to  the  claim  of  the  survivor  of  the  two  bro- 
thers, both  dying  in  the  life  of  the  tenant  for  Hfe;  and 
the  question  then  was,  whether  the  survivor  of  the  two 

was 


(78)  Aute,  Vol.  XII,  204.       (70)  Ante,  Vol  II,  634. 
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^eiuuDlB.  It  seam  io  ntr  I0  be  iwnlAi  iefennee  to  AAt 
^uestien  that  Lord  AhanUy  Aottght  it  McewHyry  I)i9  diB- 
€fus8  Sirimgerv.  PAiJ^({to);  a  cue  epplic«ble  e^  to 
*^  Mck  a  question  as  that.  Tbete  the  legaej  was  giiqm 
te  five  persons  after  the  deaths  ojf  Ae  fteiuftits  for  fife; 
andi  as  diey  afl  survived  Ae  tenants  for  life,  thfre  was 
no  doubt  who  was  to  take;  but  the  quertSdn  witty  hew 
tbey  w^re  te  take.  Here  Ibe  onfy  dodk  is,  who  ave  to 
tadci;  whether  the  swrvivor  at  the  4eMh  of' the  testator, 
^r  at  Ae  death  of  the  tenant  for  life ;  and,  when  it  is 
asc^tained,  ndio  are  to  take,  the  testator  has  said,  tliey 
are  to  take  share  and  shcure  alike;  ler,  tf  two  survived 
tihe  tenant  fbr  life,  tiiwe  is  no  doubt  they  were  to  tike 
as  tenants  in  common:  and  Aere  would  be  no  room 
for  survivorship  between  themselves  afterwards.  The 
case  of  Russell  v.  Long  (  81 ),  decided  by  hotdAlvanley 
soon  afterwards,  shews,  he  did  not  conceive  there  was 
any  rule  requiring  survivorship  to  be  generally  referable 
to  the  death  of  the  testator ;  but  thought  it  might  refer 
either  to  that  period,  or  the  death  of  the  tenant  for 
life,  according  to  the  apparent  intention  of  the  tes« 
tator. 


t»s. 


Kbwton 

V. 

Atscouqh, 
{♦588  1 


The  next  question  is  upon  the  e&ct  of  the  codicil. 

That  contains  no  bequest  whatsoever  expept  to  Sarah 

Acam.     There  is  nothing  new  given  to  the  residuary 

legatees.    A  larger  interest,  s.  e.  the  interest  of  a  larger 

/uirn,  is  given  to  her ;  but  th^t  is  the  only  purpose,  for 

w^iich  the  testator  substitutes  the  400/.  stock  for  the 

300/.     The  residuary  legatees,  whatever  they  may  be 

entitled  to  as  such,  could  claim  nothing  under  the  direct 

bequest  except  the  30(M. ;  and  the  surviirorship  is  only 

as  to  that. 

Then, 


(80)  1  Eq.  Co.  Ahr.  28|2. 
1  P.  WilL  »7,  n. 


(81)  Ante,  VoL  IV,  Ml. 
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181$. 


Nbwtom 

v. 
Atscouoh. 
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Then,  as  |o  the  length  of  time,  I  ihinV  it  oviglit  not 
to  prevail  in  thi«  ipstance  against  the  Plaintiffi  It  is  not 
^  contended,  that  the  executora  were  led  to  inake  a  dii- 
tribution  in  thirds  by  any  thing  done .  or  aaaented  to 
by  the  Plaintiff.  Without  consulting  her  they  took  upoQ 
themselTes  to  make  the  diyirion;  and  the  shaiesy  that 
wore  paid«  were  paid  by  their  authority,  not  Iier*8«  She 
supposedf  that  their  construction  of  the  Will  was  r^(ht; 
that  they  had  informed  themselves  of  the  true  coDstme* 
tion;  and  she  naturally  acquiesced^  being  led  by  tbeir 
act  to  acquiescence*  When  she  discovered  the  miataki^ 
into  which  they  had  led  her,  does  not  appear.  It  ia  not 
for  them  tp  say,  her  acquiescence  in  their  raJBtake  ahal^ 
when  she  has  discovered,  and  is  enabled  to  ascertasi^ 
her  right,  prerent  her  asserting  it. 


MAVO|l,  EfxpaHe^ 


1815. 

24IA. 

Dec.  16/A. 

On  applicatibn  C\^  the  20th  of  October  a  Commission  of  Bankruptcy 
to  supersede  a  issued  against  the  Sunderland  Bank.      Toward! 

Commission  of  ti^e  expiration  of  the  tw^pty^ight  days  an  appHcation 

A  •  ^^  made  to  the  Lord  Chqncettqr  hy  the  petitioning  ae- 

other  the  Act  ^^^  ^^  ^^^  ^^^  Commission  superseded,  and  that  an- 
of  Bankruptcy  .^^^^^  might  issue,  on  the  ground,  that  no  act  of  bank- 
being  subse-  ruptcy,  previous  to  the  date  of  the  Commission,  cpald 
quent  to  the  }^ 

date  of  the 

Commission,  the  Solicitor  was  required  to  state  by  aflBdavit,  why  he 
took  oat  a  Commission,  which  he  could  not  support.  Pending  that, 
the  time  having  expired,  another  creditor  obtained  a  SupertedeoM 
and  a  Commission  under  the  apprehension  of  immediate  extents. 
The  bankruptcy  was  afterwards  declared  under  the  6rst  Commission 
upon  acts  ef  bankruptcy  found  previous  to  its  date ;  but  the  lati^ 
Commission  wss  preferred. 


CASES  m  CHANCERY. 


^40 


be  proved  against  one  of  mx  partners ;  but  that  an  act 
of  bankruptcy,  subsequent  to  that  da4»#  could  be  proved 
against  him.  The  Lard  ChanceUor  upon  that  applica- 
tion made  an  Order,  calling  on  the  Solicitor,  who  sued 
out  the  Commission,  to  explain  by  aflSdavit  his  reasons 
•for  taking  out  the  Commission  without  being  able  to  prove 
all  the  objects  of  it  ta  be  bankrupts.  Pen^ng  that 
Order,  the  twenty-eight  days  having  expired,  another 
creditor  applied  under  the  (General  Order  (  83  ) ;  and  an 
Order  was  made  upon  that  application,  that  notice 
should  be  given  to  the  party,  who  took  out  the  first  Com- 
mission, and  that  service  upon  the  agent  in  town  should 
be  good  service ;  but  afterwards,  upon  the  suggestion  of 
an  immediate  necessity  for  a  Commission,  as  the  Crown 
was  issuing  extents,  that  notice  was  dispensed  with,  and 
an  Order  was  made  for  superseding  the  first  Commission* 
All  the  partners  were  afterwards  declared  bankrupt  un- 
der that  Commission  upon  acts  of  bankruptcy  previous 
to  the  20th  of  October. 


1815. 


Mavor^ 
ExpartCm 


The  Lord  Chancellor. 
That  provision  of  the  Greneral  Order,  which  postpones 
the  Solicitor,  who  cannot  proceed  within  the  twenty-eight 
days,  to  any  other  Solicitor,  is  a  most  wholesome  rule. 
These  speculating  Commissions  are  too  frequent :  and  it 
is  the  positive  duty  of  the  Court  to  put  an  end  to  the 
practice.  Upon  this  application,  stating,  that  no  act  of 
bankruptcy,  prior  to  the  date  of  the  Commission,  could 
be  proved  against  one  partner,  but  tiiat  he  had  committed 
one  since,  I  thought  I  could  not  grant  it  without  an  ex- 
planation from  the  attorney  on  aflSidavit,  how  it  hap- 
^  pened  that  he  took  out  a  Commission,  which  he  could 
not  support  (83);  with  reference  to  which,  the  jmrty 

agamst 


Nw.  TOtk. 
Speeolating 
Commissions 
of  Bankruptcy 
without  the 
means  of  sup- 
porting them 
disapproved* 


[♦541  ] 


(82)  General  Order,  MUi 
Jaiie,  1 793. 


(88)   Upon  this  principle, 
that  a  Solicitor  ought  not  to 

take 


84i 
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1615. 


Mayor, 
Be  parte. 

The  Lord 
Chancellor  in 
Bankraptojf 
holds  an  even 
hand  between 
the  Crown  and 
the  creditors. 


[  ♦54«] 


agaiast  wlioni  it  was  diraeted  might  bring  aa  acfioa;  Upal 
the  statement  at  the  Bar,   that,  wnlass  a  OonUutkm 
should  be  immediately  executed,  exteats  wcndd  lay  liaU 
of  liie  property,  it  strode  lae,  that  I  ought  to  hdd.wm 
eren  band  between  the  Ci^wn  and  the  credkoEst  «Bd 
the  coBsequence  wouU  be  most  misduevoua^  iff  aCobi- 
misfiioni  which  throuj^  the  Irreguhrity  of  the  attomej 
camiot  be  supported,  should  have  the  aflbct  ef  letting  m 
a  process,  which  would  defeat  the  dirisioa  of  the  ^pto^ 
perty,  tiiat  would  otherwise  have  been  made  among  the 
creditors.    The  statement,  that  he  could  not  prove  an 
act  of  bankruptcy,  is  an  allegation,  not  of  merit,  but  of 
demerit;  yet,  if  there  had  been  no  contest  wiih  other 
persons,  I  had  no  objection  to  permit  the  defect  to  be 
supplied  by  the  means  then  prescribed;  insbting,  as  I 
always  shall  insist,  that  the  attorney  shall   eqplain  hb 
conduct  by  affidavit;   the  permission  to  proceed  afier 
the  expiration  of  the  twenty<«ight  days  being  pore  in- 
dulgence ;  and  the  effect  to  deprive  the  person,  agrinst 
whom  the  Commission  wa^  taken  out,  of  his  right  of 
action.      When  I  was  informed,   that  the  Crown  was 
issuing  extents,  and  these  persons  being  admitted  on  all 
hands  to  be  bankrupts,  was  I  to  permit  the  extents  to  go, 
when  it  was  entirely  through  the  fault  of  the  Solicitor 
^  that  the  creditors  had  not  a  Commission,  which  would 
have  given  the  preference  to  them  ? 


Commissfqn 
of  Bankrupt- 
cy, especially 
against  coon- 
try  bankers,  to 
be  executed 
immediately, 
without  wait- 
ing the  time 
allowed  by  the 
General  Order 
of  1703. 


I  will   not  aid  this  practice  of  taking   twenty-dglit 
days  to  speculate,   whether    a  Commission    shall  pro- 
ceed. 


take  oat  a  Commission,  until 
be  is  prepared  with  the  evi- 
dence necessary  to  sapport 
it,  the  Commissioners  do  not 
allow  a  charge  for  obtaining 
evidence  of  an  act  of  bank- 
riiptcy,  &c.  generally  foand 
IP  t|ie  biU  of  costs  for  saing 


forth  and  prosecuting  the 
Commission,  which  the  As- 
signees are  directed  to  repay 
to  the  petitioning  creditor, 
where  the  evidence  appears 
to  have  been  obtained  afler 
the  Commission  issued. 


CABBS  IN  CHANCfiRY. 


S4S 


ieeed,  or  not  That  tnie  is  given;  bat  it  was  not  in- 
tended that  it  (sAiall  be  taken  in  every  instance.  In  the 
case  of  bankers,  partieulavly  in  the  country,  where 
every  banker  is  a  debtor  to  the  Crown,  it  is  the  im- 
perious duty  of  the  parties  to  execute  the  Commission 
immediately. 


M15. 


An  application  under  the  first  Conunission  for  permis- 
sion to  mention  this  subject  on  the  foHowip^  day,  giving 
immediate  notice,  no  adjudication  under  the  second  Com- 
mission having  been  returned,  was  .granted. 

Mr.  Hart  and  Mr.  CuUen,  in  support  of  the  first 
C^ommission,  stated,  in  explanation  of  the  grounds,  on 
which  it  bi^d  been  taken  out  that,  it  was  conceived, 
that  the  Bank,  haying  suspended  their  payment?  a  con- 
siderable time,  and  shut  up  their  shop,  had  committed 
an  act  of  bankruptcy;  but  the  Cpmmi3sioners  suggested, 
that  those  facts  did  not  constitute  an  act  of  bankruptcy 
by  a  partner,  who  was  resident  at  another  place  (  84 ).  Un- 
der the  apprehension  of  extents  they  thought  the  best 
course  was  to  supersede  that  Commbsion,  and  apply  for 
another,  being  prepared  with  acts  of  bankruptcy  of  a 
subsequent  date ;  but,  while  in  obedience  to  the  Order 
tliey  were  preparing  to  rectify  the  mistake,  there  came 
out  a  clear  act  of  bankruptcy  by  that  particular  part- 
*ner,  upon  which  the  whole  firm  was  adjudged  bank- 
rupt.  Another  creditor,  however,  having  petitioned  for 
a  Commission,  obtduied  an  Order  for  an  attendapce,  and 
notice  to  be  ^ven.  No  notice  was  ^ven;  and  the  Order 
of  Supersedeas  was  obtained  ex  parte,  and  was  only  dis- 
covered on  application  at  the  office. 


Mavor, 
Em  pariem 


Nov.  24M. 


[  •SiS] 


Tlie  Lord  CHANCELLOKt  Dec.  16M. 

I  take  the  fact  to  be,  th^t  the  first  Commission  was    Shutting  up  a 

taken  Banker's  shop 
(04)  MiUs  V.  Bennett,  2  Maid.  ^  Seho.  556.  not  an  Act  of 

Bankruptcy 

by  a  partner  residing  in  another  place* 
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1815.         taken  aut  by  a  penoiii  who  did  not  know,  thai  tlie  act  of 

-.^^""^  shutting  up  a  banker's  shop  is  not  an  act  of  bankrupted 

Exvartt        ^^  ^^^^  individual  partner.      Upon  the  application  to 

mej  stating,  that  the  Commission  was  taken  out  upon, 
that  supposed  act  of  bankruptcyi  but  that  they  had  acta 
of  bankruptcy  that  would  support  a  Cominission  of  a- 
later  date,  it  appeared  to  me,  that  these  applications 
come  much  too  frequently;  yet,  giving  credit  to  that 
representation,  and  there  being  no  intimation  then  of 
any  other  ap|plication,  I  acceded  to  the  purpose  tfaen 
suggested.  Afterwards  on  the  application  of  another 
creditor  for  a  Commission,  to  be  supported  by  clear 
acts  of  bankruptcy,  the  apprehension  of  extents  was 
mentioned ;  and  upon  the  principle  of  holding  an  even 
liand  between  the  Crown  and  the  creditors  it  appeared 
to  be  a  demand  of  absolute  justice  to  supersede  the  first 
Commission  and  grant  a  new  one.  The  writ  of  Super* 
sedeas  was  therefore  sealed.  Then  they  endeavoured  to 
support  the  old  Commission  by  proving  acts  of  bank* 
ruptcy  previous  to  the  20th  of  October  i  and  upon  an  ap« 
plication  for  a  Procedendo,  and  to  supersede  the  iSsvprr- 
sedecUf  the  question  arises,  whether  I  ought  to  permit 
[  ^544  ]       ^  the  first  or  the  second  Commission  to  proceed.   Unless 

circomstances  very  prejudicial  to  the  creditors  will  ensue^ 
it  is  not  proper,  that  a  Commission  should  proceed,  un« 
less  all  the  undertakings  to  the  Great  Seal  are  made 
good,  or  were  at  the  time  the  Commission  issued  ho^ 
nestly  thought  capable  of  being  made  good,  7be  case 
as  to  one  of  the  partners  in  this  l^ank  wiu  proper  for  an 
issue.  As  to  another,  John  Jackson,  the  facts  proved 
are,  that  he  went  from  the  country  to  his  residence  in 
London,  where  Pearson  had  a  conversation  with  himi 
which  is  stated  in  the  deposition  under  the  second  Com- 
mission. Jackson  had  a  prospect,  that  the  Bank  of 
Newcastle  might  assist  the  Bank  at  Weannouth,  and  in 
that  event  that  he  could  procure  accommodation  in 
London  ;  and  that  both  together  would  support  the  Badu 

Pearsmi 
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Pearson  communicates  to  faittij  that  the  former  plan:  of 
accommodation  from  the  Newcastle  Bank  had  failed ; 
and  he  came  to  London  on  the  28th  of  October  to  confer 
with  Jackson  upon  the  subject ;  who  in  that  conversation 
admits,  that,  if  he  could  not  obtain  the  former  accom- 
modation, he  should  &il  in  obtaining  the  latter.  Ad- 
mitting, that  he  had  a  house  in  Durham,  his  dondcil  was 
in  London;  and  it  is  clear,  that  he  did  not  go  to  his 
house  in  London  in  such  a  way  as  to  commit  an  act  of 
bankruptcy. 

Under  these  circumstances,  and  especially  as  there  is 
CO  danger  of  intermediate  extents,  which  might  always 
exist  under  the  £rst  Commission  from  the  difficulty  of 
proving  acts  of  bankruptcy  against  all  the  six  partners, 
the  first  Commission  must  be  superseded,  and  the  second 
must  proceed. 


Mavoh, 
Ex  parte* 


DONN  r.  PENNY  (85). 

J£ENRY  DONN  by  his  WiU  made  the  foUowmg 
disposition : 


"  I  give  my  dearly  beloved  wife  all  my  real  and  per- 
'*  sonal  estates  for  her  life,  and  after  her  I  give  the  same 
'^  to  my  cousin,  Robert  Donn,  of  Exon,  all  my  real  and 
^'  personal  estates  to  him  and  his  male  issue.  For  want 
**  of  male  issue  after  him  I  give  the  same  to  my  cousiq 
**  William  Donn,  of  Odcomb,  and  his  male  issue.  For 
^*  his  want  of  male  issue  I  give  the  same  to  William  and 
**  Samuel  Kitson,  taking  the  name  of  Donn,  and  their 
*'  male  issue. " 

Upon 
(85)  1  Mer.  20. 

their  male  issue.    An  absolute  interest  in  A.  as  to  the 


[  545] 

Rolls. 

1816. 

Nov.  21ti,23d. 
Dee.  IBtk. 

Devise  to  de- 
visor^s  wife  of 
all  his  real  and 
personal  es- 
tates for  her 
life,  '*  and  after 
"  her  **  to  ii. 
and  his  male 
issue:  **  for 
**  want  of  male 
"  issue    after 
"  him  *'  to  B. 
and  his  male 
issue :  **  for  bis 
"  want  of  male 
"  issue"  to  two 
others   and 
personal  estate. 


64i 


CASES  IN  CHANCERl^. 


iai6. 


DOMN 

Vm 

Penny. 


U|K)n  the  death  of  RodM  Dorm  without  leaving  n^ 
tnale  issue  the  bill  was  filed  by  William  Down ;  prayiiig 
a  declaration,  that  the  limitation  to  him  of  the  exedutmy 
interest  in  the  persontd  estate  is  valid*: 


The  Defeildants,  the  executors  of  Robett  Dmit^ 
claimed  the  whole  p^tsonal  estate,  as  tfiested  in  hiiu  ab^ 
solutely. 


[•546] 


Sir  Samuel  Romillif,    Mr.  Hart,   and  Mr.  Bfastxdi, 
for  the  Plaintiff. 
The  question,  whether  a  limitatioh  over  of  persotnal 
estate    after'  A   gdheral   faHtire    of  issue   of   the   first 
•taker,    can   have  effect  or  whether  he  takes  the  ab^ 
solute  interest,  instead  of  for  life  only,  is  a  question  of 
intention;  but  the  Court  inches  to  festndn  the  genera! 
words  to  the  time  of  his  death ;    a  construction  whidl 
the  cases  of  Pinbury  v.  Elkin  (  86  )  and  Payne  v.  StraU 
ion  (  87  )  authorise  in  this  instance.    In  Pinbury  v.  EVAm 
the  words  *'  then  after, "  were  construed  "  inunediately 
'^  after,*'  for  the  purpose  of  oonfining  the  limitation  over 
to  the  time  of  the  death.    The  words  **  after  her,  **  in 
the  first  part  of  this  clause   clearly  mean  immediatdjr 
after  her  death ;  and  if  the  words  ^'  after  him,"  are  nsi 
restrained    in  the   same    manner,    the   failure   of  issue 
may  not  happen  until  centuries  aftier  his  death.     By  no 
construction  can  they  mean  after  the  determination  of  Ui 
estate,  without  supplying  other  words  ;    as,   ''  and  hii 
**  issue."   So  strong  has  been  the  inclination  of  the  Court 
against  giving  ttie  words  a  sense,  that  would  disappoint 
every  limitation  ingrafted  uppn  the  first,  that  even  the 
same  words  have  received  a  different  construction  in  the 

sameWiU(89). 

Mr. 


(86)  1  P.  Will  563.  (88)    Forth    v.    Chajmon, 

(87)  Cited   2  Aik.  647,   in      1  P.  Will.  663.    Crooke  v.  Be 
Read  v.  Snell.  Vandes,  ante,  Vol.  XI,  197. 
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Mr.  L^ach  and  Mr.  TroUope^  for  the  Defendants. 
In  the  two  cases  mentioned  the  necessary  construction 
was  immediately  after  the  death.  The  meaning  of  the 
words  **  after  her"  is  after  the  determination  of  her 
estate  for  Hfe ;  and  the  person  next  in  succession  is 
pointed  out.  Upon  the  Plaintiff 's  construction^  if  thd 
mdow  had  forfeited  her  life  estate,  the  person  next  in 
remamder  would  not  have  bei^n  entitled ;  a  constructbn, 
which  the  Court  will  not  adopt.  Whether  her  estate  de- 
^termines  hy  death,  or  otherwise,  the  limitation  orer 
takes  e0€Ct;  as  if  it  had  been  thus  expressed,  ^^-nett  I 
^  give  the  same  to  WiUiam  D(mn\^  and  that  this  is  die 
true  construction  is  dear  from  th^  last  limitation,  **  for 
**  his  want  of  male  issue  "  to  the  Kiistms.  There  is  no 
reason  to  suppose^  that  a  larger  interest  was  intended 
for  WiUiam  Donn  than  for  Robert ;  who  is  evidently  pre- 
ferred to  William. 


1816. 


DONN 

V. 

FfiMNYf 


[*647  ] 


The  Master  of  the  Rolls. 
The  question  in  this  case  is,  whether  Robert  Donn 
took  an  absolute  interest  in  the  personal  estate,  or  whlB- 
ther  upon  his  death  without  male  issue  the  Plaintiff  did 
not  become  entitled  under  an  executory  devise  in  his 
favor.  There  is  no  doubt,  that  the  words  of  the  first 
devise,  standing  by  themselves,  would  be  sufficient  to 
pass  the  absolute  interest  in  the  personalty ;  but  it  is 
contended,  that  they  are  qualified  by  the  manner,  in 
which  the  limitation  over  is  expressed,  viz.  ''  for  want  of 
**  male  issue  after  him.  '*  This,  it  is  said,  means,  for 
want  of  male  issue  living  at  his  death ;  and  if  so,  there 
is  no  doubt,  that  the  limitation  over  is  good. 

In  the  case  of  Barlow  v.  ScUter  ( 89 )  I  took  occasion 
to  express  my  opinion  with  reference  to  the  principle, 

upon 


Dec.  \^K 

Bequest  of 
personal  pro- 
perty to  a  man 
and  his  issue 
an  absolute  in- 
terest; bat  a 
limitation  over 
for  want  of 
issue  living  at 
his  death  is 
good. 


(89)  Ante,  Vol.  XVII,  479.    Elian  v.   Eaton,  ante,  73. 
See  the  note,  I,  286. 
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1B16.  upoil  which  cases  of  this  description  are  to  be  decided* 

^r^^  Whatever  is  the  sense^  which  the  Court  puts  ttpen  llie 

9^  words  '*  die  without  issae^  ^  or  "  for  want  of  iimie,'*  whair 

Pbnnt.  ^standing  by  themselyes,  let  it  not  be  departed  fttnsr 

[  ^548  ]  without  satisfactory  etidence/ that  tfie  testator  did'aolJ 

The  sense  of  Jntend  to  use  them  in  that  sense.    In  the  case  of  JKjgifr 

the  words        Y.Betuley{90)  Lord  Tkitrhwwn,  '<  The  general  woMb 

••  die  without    gg         .     ,  ._,       1     !_.    •         .^  .  .    .    , 

^^ .        ^  *'  are  to  be  varied  only  by  circumstBiioeB  anamg  ktfotk 

•'Srw«t"f  *'^  demonstnrtioii."  The  meumig  b  tu£Bcielitty  ob- 
**  issue '^  not  ^ous;  though  the  words  are  perhaps  naoi;umtely^  iO^' 
to  be  departed  ported.  Here  the  question  depends  entirely  upon-  tto' 
from  without  Words  ''^  after  him^"  and  to  shew^  that  those  wordff-lire* 
satisfactory  equivalent  to  "  living  at  his  deaths "  it  must  be  argmd^r 
efidence,  that   £^^  ^]^^  ^^^  ^^^^^^  ^y^^  ^^^^^  ^  ^^^  y^  deceasei^ ;  ^  Md 

•  «    J  J  •  then^  upon  the  case  otPinbmry  v.  Elkm,  that  the  w6rd» 

mtended  m  '^  ^  '  . 

that  sense.        '' ^ftei^  his  decease^"   mean  imitediately  after  or 'at.  his 

decease.  The  doubt  upon  the  case  of  Pinburtf  r.  JBfls* 
is^  whether  the  word  ''  after"  be  fairiy  construed  or  not. 
Lord  Thurlow  says  in  Bigge  v.  Bensley,  that  the  dis* 
tinction  upon  the  words  **  leaving "  and  ''  after "  goes 
far  towards  overturning  the  rule. 

If,  however,  the  construction  in  Pinbttry  v.  ElUm  was 
right,  there  is  no  doubt,  that  it  afforded  a  distinct  periodi 
the  decease  of  the  first  taker,  to  which  the  dying  without 
issue  was  to  be  referred ;  but  here  there  is  no  mention 
whatever  of  Robert  Donnas  decease.  The  words  '*  after 
**  him  **  are  much  more  indefinite.  It  would  not  do  to 
substitute  "at"  for  "after."  That  would  make  the 
clause  nonsense.  The  words  are  at  least  ambiguous. 
They  may  admit  the  Piaintifi^'s  construction  or  the  Defen- 
dant's. My  own  opinion  is,  that  the  testator  attached  no 
definite  idea  whatever  to  them ;  or,  if  any,  not  that  con- 
tended for  by  the  Plaintiff.  That  is,  I  think,  evident  from 
the  context.  He  comprehends  all  bis  real  and  personal 
estate  in  the  same  bequest;  and  gives  the  whole,  first,  to  his 

wife 
(90)  I  Bro.  a  C.  187. 
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wife  for  life,  and  after  her  to  Robert  Dorm  and  his  male         1815. 

issue;    for  want  of  male  issue    after    him  to   William        Donn 

Donn  and  his  male  issue ;  for  his  want  of  male  issue  to  v. 

the  Kitsom.    The  words  "  afl»r  him"  occur  only  in  the       Penny. 

first  limitation  over;  yet  there  is  not  the  least  reason  to 

suppose  an  intention  to  give  different  estates  to  these 

different  persons.    If  a  distinction  had  been  in  his  view, 

it  is  hardly  posnble,  that  he  should  not  have  expressed  it    . 

more  clearly.    Beyond  all  question,  j£  Robert  Donn  had 

died  in  the  testator's  life,   and  WiOiam  had  been  the 

first  taker,  he  would  have  taken  absolutely;  yet  it  is  to 

be  contended,  that  Robert  being  the  first  taker,  is  not 

to  take  absolutely,  though  WiOiam  would,  or  the  Kitsons, 

if  they  had  taken.    I  do  not  conceive^  that  the  testator 

had  any  intention  to  make  such  a  distinction.    The  effect 

of  the  Plaintiff's  construction  would  be  to  give  the  most 

limited  and  restricted  interest  to  the  first  person  he  called 

to  the  succession ;  who  is  to  be  presumed  the  first  in  his 

regard. 

Here,  therefore,  is  not  a  clear  or  reasonable  de- 
monstration, that  the  testator  used  the  words  in  any 
sense  different  from  that,  which  the  Law  puts  upon 
them.  This  Bill  must  therefore  be  dismissed  without 
costs. 
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Dec.  Itk,  'airt.  WOOD  «.  GRIFFITH. 

PeUtion  of        A     DECREE  was  made  at  the  RoUt,  ^Urecting  liw 
Appeal  order-  Defendant  to  join  in  ffivine  an  auth<mty  for  put- 

withciMtfl  jointly  concerned  with    the  Plaintiff;    aad    directing  a 

opon  a  differ-  ^.^^^^^^^  ^o  the  Master  to  settle  the  authority.      Ad 

ent  ease,  and  P^der  was  afterwards  obtained  on  Motion  by  the  Plaia- 

inlrodiiciiig  a  tiff^  with  the  Defendant's  consent,  recited  .in  the  Ord^i 

Tariety  of  re-  that  the  Master  should  settle  the  particulars  of  sale,   k 

presentation  Petition  of  Appeal  was    afterwards  presented   by  tbe 

not  made  in  Defendant 
the  Court  be-  '     ' 

*^^*  Sir  Samuel  HonUUy  and  Mr.  Cooke,  for  the  PLuntif; 

The  General     moved,  that  the  Petition  of  Appeal  should  be   taken  (rfT 
Order,  1725,     the  file(91 )  for  uregularity,  on  the  following  grounds: 
^  first,  that  it  was  filed  aft;er  the  time  limited  for  Appeal  bj 

peal  to  OM  *^®  General  Order  of  Court,  1725(92):  secondly,  th«t 
month,  cannot  ^^  coi^^^^d  &  variety  of  matter,  not  stated  either  in  die 
prevail  against  pleadings  or  the  Decree:  thirdly,  the  Order,  that  tk 
the  practice  Master  should  settle  the  particulars  of  sale  madewiA 
contrary  to  it.  the  consent  of  the  Appellant. 
Appeal  not 

barred  by  con-       Mr.  Hart  and  Mr.  Spranger,  for  the  Defendant,  op- 
sent  to  an  Or-  poged  the  Motion. 
der  under  the 
Decree;  bat  that  Order  ought  to  be  inter  ted  in  the  Petition  of  Appeal 


The  Lor4  Chancellor. 
Dec,  S1«f.         As  to  the  first  ground  of  this  Motion,  the  Court  htf 

bees 

(91)  These    petitions    are  Mr.  Beanet's  edition  of  tke 

filed  in  the  Register's  Office.  General  Orden,  334,  7,  ui  . 

(02)  See  the  Orders  .  6th  the  note,  ante,  438. 
June  and  IMh  Jafy,  1726,  ia . 
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•bfecn  so  long  in  the  habit  of  permitting' Appeal  beyond  1816. 
ihe  time  limited  by  that  General  Order,  that  I  am  ridt  vT^ 
justified  in  ordering  this  Petition  to  be  taken  off  the  file  9. 

on  that  ground.  As  to  the  second  ground,  it  is  not  at  Griffith. 
all  irregular  to  set  forth  in  the  Appeal  the  grounds  stated  **«^^o>*  of 
in  the  answer  against  making  such  a  Decree.  This  ^^  u"*^ 
ipetition,  taking  no  notice  of  the  Order  made  by  consen't,  ^    . 

states  with  great  inaccuraoy  an   award,  under  a  refer-  ^^  Answer 
ence  to  arbitration  between  these  parties,  made  a  rule  against  the 
of  the  Court  of  King's  Bench ;  that  an  attachment  issued  Decree* 
against  the   petitioner;   and  sets  forth  at  great  length 
the  interrogatory   exhibited  to  him  upon  the   inquiry, 
whether  he  was  guilty  of  a   breach  of  the  award,  and 
his  answer  to  that  interrogatoiry  also  at  great  lengthy 
in  Juec  verba;   not  a  word  of  all  which  is  either  in 
the  pleadings  or  evidence.     The  single  question  upon 
the  Appeal  would  be,  whether  the  construction  of  the 
Award  by  the  Master  of  the  Rotts  is  right ;  and  it  is  a 
great  grievance,  that  all  these  proceedings  in  the  Court 
of  King's  Bench,  for  which  there  is  no  authority  in  the 
pleadings,  are  unnecessarily  set  forth  in  the  Petition  of 
Appeal. 

As  to  the  effect  of  the  Order  by  consent,  very  grave    The  right  of 
reasons  are  required  to  induce  the  Court  to  refiise  the  Appeal  not  to 
benefit  of  Appeal.    It  is  therefore  difficult  to   say,  that  *>«  ^9h^J  re- 
such  an  Order  made  it  impossible  for  the  Defendant  to  "'*^* 
appeal ;  but  he  ought  to  have  inserted  tiiat  Order  in  his 
petition.      There  are  very  few  cases  of  applications  to    Few  cases  of 
stay  proceedings  under  a  Decree,  unless  irreparable  mis-  staying  pro- 
chief  may  be  the  consequence  of  proceeding,  until  the  eeedings  noder 
Appeal  shall  be  heard  (93);  but,  if  the  Appellant,  instead  f  D^cr^pend^ 
of  putting  the  other  party  to  expense,  thinks  proper  to  de-      j       ^\^  * 

^^"*®  irreparable 
miseliief« 
(95)  Ante,  .ITay  V. Foy,  Vol.      St.  Paulas   ▼.  Morris,   IX, 
XVIII,  452.    See  The  War-      316,  and  the  note. 
den   and   Minor    Canons    of 
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P£NNY. 


cline  opposition,  and  consents  to  measures,  which  the 
Court  would  enforce,  it  is  too  much  to  say,  that  sock 
consent  barred  his  Appeal.  If  at  the  time  he  intended 
not  to  appeal,  that  might  place  it  in  a  differei^  view* 

The  ground,  however,  upon  whkh  this  Petition  of 
Appeal  must  be  taken  off.  the  file,  is,  that  it  is-  an  Appeid 
upon  a  different  case  firom  th/it,  on  which  the  Decree  was 
made ;  and  introduces  a  variety  of  representation,  thflt 
was  not  made  in  the  Court  below.  This  Petition  of  Ap« 
peal  must  therefore  be  taken  off  the  file,  without  pn* 
judice  to  presenting  another  in  a  more  regular  tonu 
The  Order  to  take  it  off  the  file  must  be  made  witk 
costs ;  the  deposit  to  go  in  part  of  the  costs. 


CAMPBELL  V.  SCOUGAL* 


18ie. 

Jam.  I9ih. 

Commission  to  rpwO   suits   were    mstituted    upon   Bill    and    Crosr 
examine  wit- 
nesses abroad 
executed  and 
retmmed;  the 
Defendant, 
who  had  not 
Interroga- 
tories pre- 

fi, '  [^^^]  ^Caute,  moved  to  suppress  the  depositions  taken  unda 
I  had  the  ^^^^  Commission,  on  the  ground,  that  the  Commission 
opportunity  of  ^^  ^^^"  executed  and  closed  without  giving  him  the 
cross-examin-   opportunity  of  cross-examining. 

iag.   A  new  Hr. 

Commission 

granted  for  (94)  Noble  v.  Oarland,  ante,  872  ;  and  the  note,  378. 

that  purpose ; 

the  Defendant  to  state,  whom  he  wishes   and  undertakes  to  cross* 
examine;  bat  the  Plaintiff *s  depositions  not  suppressed.. 


bill ;  and  a  Commission  for  the  examination  of 
witnesses  at  Leghorn  issued  in  each  cause  (94).  The 
Commission  of  CampbeU  the  Plaintiff  in  the  oi^ginal 
cause,  was  sent  over  to  Lisbom,  with  interrogatories  pi^ 
pared ;  and  was  executed,  and  returned. 

Sir  Samuel  Romilly,  for  the  Defendant  in  the  original 
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'    Mr.  UaH,  for  the  Plaintiff.  1816. 

The  Lord  Chamckllob.  Campbeli 

Vm 

This  application   is   extremely  important  with  refer-*     -Scougau 
«nce  to  the  general  practice.     The  Commissioners,  who 
are  persons  resident  at  Lisbon,  appointed  in  this  country 
-on  both  sides,  appear    to    have  considered  themselves 
judges  on  one  nde  more  than  impartial  judges  ought. 
That  is  a  common,  but  a  very  gross,  mistake.    They    Commission- 
are  to  act  impartially;  but  to  a  certain  extent  on  both  ers  for  exami- 
sides  they  have  under  their  particular  care  tlie  interest  nation  of  wit- 
of  the  party  appointing  them.     The  Commission  of  the  messes  are  to 
Plaintiff  in  the  original  Cause  was  sent  over  with  inter-  *^    imparual- 

rogatories,  I  beUeve  annexed,  but  either  annexed,  or  so  .  . 

a  certaio  ex— 

prepared,  that  they  accompanied,  and  arrived  at  Leg*  ^^^  ^^^  ^^^^ 

ham  with,  the  Commission.     Interrogatories  had  been  under  their  * 

prepared,  as  is  suggested,  on  the  part  of  Spougal;  but  particular  care 

were  neither  annexed,  nor  sent  over  with  that  Com-  ^«  interest  of 

tiiission.     The  Commission  in  the  cross  cause  went  to      .  P*^J  "P" 

Leghorn ;  and  I  apprehend,  though  not  sure  that  I  un*  p^    ^9     ^W. 

derstand  it  right,  that  the  interrogatories  on  the  part  of 

the  Defendant  in  the  original  cause,  did  go  to  Leghorn 

what  that  Commission.    Whether  interrogatories  in  the 

cross  cause  went  with  the  Commission  is  not  material; 

nor  does  it  appear  upon  the  affidavits,  which  contain  an 

imputation    of  some    practice,  when    that   Commission 

arrived  at  Lisbon,  to  exclude  the  Defendant's  witnesses^    . 

That  is  not  clear  ;  and  is  denied ;  but  not  so  denied,  aa 

it  would  have  been,  if  there  was  no  foundation  for  it» 

and  the  proceeding  had  been  in  this,  instead  of  a  foreign 

country. 

The  Defendant  Scougal  states  his  case  thus :  that  he       [  55^  1 
intended  to  examine  witnesses  under  the  Commission^ 
that  was  executed,  at  least  to  cross-examine ;  and  gave 
notice  of  his  intention  to  his  own  Commissioners,  de- 
pending on  their  communicating  that  intention  to  the 

others  s 
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Others;  and    understood, . and  bad  iuBsuxmiice  that  At 
^  meeting  was  to  be  on  the  Slst  of  May ;  but  on  that  daj 

i;.  he  found,  that  on  the  30th  the  Commissionera  had  met 

.ScouoAL.      under  the  Commission  in  the  original  cause,  and  doifed, 

and  sealed  it  up.  It  is  represented  to  have  been  nndeiH 
stood  by  all  the  Commissioners  then  assembled,  that  the 
Defendant  intended  at  least  to  cross-examine  some  de- 
nying notice;  but  the  reason  assigned  for  closing  the 
Commission  is,  that,  as  the  Defendant  had  no  int^erroga- 
tories  prepared,  annexed  to  the  Commission,  and  rigntd 
by  Counsel,  and  as  he  professed  the  intention  to  exhibit 
interrogatories,  which  he  enabled  himself  to  framei  bf 
looking  at  those  in  the  cross  cause,  such  interrogatoriei^ 
if  presented  to  them,  would  be  improperly  presented,  and 
they  could  not  examine  upon  them;  the  Defeodanl 
stating,  that  he  did  expect  interrogatories  from  tbii 
country ;  and  would  have  exhibited  them  regularly,  had 
they  arrived.  Under  these  circumstances  he  movoi.  t$ 
have  the  depositions  taken  in  the  ori^nal  cauae  siipr 
-  pressed,  not  for  a  new  Commission. 

As  to  the  mo-      As  to  town  causes  there  b    no  difficulty;    but  lli; 

^«»  P»««i««    practice  in  country  cuse.  in  England,  u  it  i.  repi«r 

^  ^"^  ^        sented  at  the  Bar,    is  to  feed  the  Commbsioners  froo) 
•anses  to  sup-    .        ^      .  . . '  .  ^  ^    .       ^      ^i  •     *:_ 

olvlntfi  ^  ^^  mterrogatones    for  the   exanuoatkai 

tories  from  ^  witnesses,  as  they  can  be  presented  either  for  original 
time  to  time  ^^  cross-examination,  until  the  Commissioners  find,  diat 
until  the  sup-  the  supply  of  witnesses  is  exhausted,  and  that  an  end  it 
ply  of  wit-  put  to  it  That  was  not  the  practice  formerly.  I  have 
nesses  is  ex-    firequently,    when    at    the  Bar    drawn    interrogatories, 

V^  [  ^555  ]  ^  guessing  at  what  any  witness,  to  be  examined  to  an]j 
^^  fact  in  any  issue,  could  possibly  represent ;  and  the  in- 

terrogatories both  for  the  cross  examination,  and  for  the 

rae  ce  -  ^pjgjQij  examination  of  the  Defendant's  witnesses,  were 
J^  Jl  theTn.  P«P«ed.  behte  the  CommissioD  was  opened.  Of  Itt^ 
terrogatories  there 

both  for  cross-examioation  and  original  examination  of  Defendant's 
witnesses  before  Comnusaion  opened. 
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tliere  is  tio  doubt,  interrogatories  have  been  sent  down 
to  the  country  from  time  to  time  as  often  as  prudence 
required,  and  were  returned,  and  the  Court  acted  upon 
examinations  so  taken  and  returned. 


laio. 


Campbbll 

V. 
SCOUOAL. 


It  h^B  been  pressed  with  force,  if  that  can  be  done 
with  regard  to  a  Commission  here,  upon  what  principle 
is  it  not  to  be  done,  where  the  examination  is  abroad  7 
and  it  is  difficult  to  find  a  solid  distinction,  except  what 
is  founded  on  the  observation,  that  the  one  case  admits 
infinitely  greater  delay  than  the  other;  but  that  delay,  if 
necessary  to  justice,  must,  as  in  every  other  case,  be 
tolerated. 


I  had  so  much  doubt  upon  that  practice,  that  I  wished 
to  have  it  very  distinctly  ascertained.  I  have  not  been 
able  by  any  inquiry  to  find  that  general  opinion,  that 
would  justify  me  in  saying,  it  is  the  practice ;  but  the 
difficulty  I  have  found  has  induced  me  to  change  my 
opinion ;  and  to  think,  that  I  ought  to  determine  between 
these  parties;  and,  with  reference  to  the  general  prac- 
tice both  as  to  Commissions  in  th^  country  and  abroad 
I  shall  require  the  Masters  to  certify  the  practice ;  and 
upon  that  information  with  the  assistance  of  the  Master 
of  the  Rolls  and  the  Vice  Chancellor  determine,  what 
shall  be  the  practice  in  future.  This  I  do  find ;  that  in 
this  country,  where  Commissions  have  been  executed, 
and  even  where  no  interrogatories  have  been  exhibited^ 
or  are  ready,  this  Court  has  in  certain  cases  granted,  and 
^  in  others  refused,  a  new  Commission  at  the  instance  [  ^  556  ] 
of  such  a  Defendant,  not  having  interrogatories  ready ;  Instances  after 

making  Commission 
execated  of  a 
new  Commission  granted  or  refused  to  a  Defendant,  not  having  In- 
terrogatories prepared,  at  discretion:  to  be  granted  with  very  de- 
liberate attention  to  the  circamstances;  not  soppressing  the  depositions 
taken;  but,  if  necessary,  and  a  reasonable  acconnt  given,  why  the 
Defendants  ease  was  not  brought  forward  under  the  first  Commissioo» 
allowing  him  a  new  one  for  cross-examination  and  the  direct  exa- 
mination of  his  own  witnesses. 


SSO  CASES*  IN  iOHANCBBY. 

IBidf.         making  it,  which  is  always  to  be  regretted,  a  subject  tif 

'''^^^^  discretion  in  the  particular  case,  whether  to   grant  or 

^^  refuse  the  new  Caimmssion.  -  It  nqeui  'gmnted   in  a  case 

ScoudAt.^     in  Lord   Coventry  a  family  (95).      It  must  always  be 

granted  with  very  deliberate  attention  to  the  <drcaiiii- 
stances ;  and  the  course  in  such  a  case  is,  not  t%  sup- 
press the  depositions  under  the  first  Commission,  but,  if 
libcessary,  and  if  a  reasonable  account  is  given/  "why  dbe 
.  Defendant's  case  was  ndt  brought  before  the '  Cbdrt 
under  the  first  Commission,  to  allow  him  a  new  Com* 
mission  for  crosd<^xamination,  and  the  direct  examination 
of  his  own  witnesses. 

The  result  upon  these  affidavits  is,  that  the  Defendant 
meant  to  examine  in  the  execution,  of  the  Comnnaaioo  in 
the  original  cause;  which  Commission  was  accompanied 
with  interrogatories  by  the  Plaintifi*:  and  supposing. i( to 
be  true,  that  the  Defendant  expected  interrogatories  firoD 
this  country,  he  meant  to  secure  to  himself  the  meaoi 
and  the  opportunity  of  cross-examining.    When   he  got 
to  the  country,  in  which  the  Commission  was  to  be  ex&> 
cuted,  he  applied  to  hb  own  Commissioners  for  the  ap- 
pointment of  a  day ;  which  was  not  denied  by  them;  but 
they  met  the  day  before  without  giving  him  the  oppor- 
tunity of  applying ;  and  they  do  not  represent,  that  they 
were  led  to  close  the  Commission  by  the  practice*  slated 
at  the  Bar.     It  is,  therefore,  too  hard  to  close  this  case 
[  *557  ]      ^  without  giving  this  party  the  opportunity  of  crosa-ex- 

aminingi  and  of  examining  his  own  witnesses* 


After  some  observations  from  the  Bar  the  Order  was 
made  for  a  new  Commission  to  cross-examine  the  Plain- 
tiff s  witnesses,  to  be  directed  to  new  Commissionen, 
and  executed  'without  delay;  and  the  Defendant  was 
required  to  state  by  affidavit,  whom  he  wishes  and 
undertakes  to  cross-examine. 

(W)  Earl  of  CownUr^  v.  V<d.  VIII,  S15.  Ordert  m 
OmHteu  of  Covemirif,  1  Did.  Chancery^  Mr.  Beamn^  edit 
25.    Turbot  v, ,  ante,     '96,  7,   193. 
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"  WW, 

Nm>.  Bik. 

WHITEHEAD,  Es  parU{de).  WW. 

Jun.  9l«f. 
JDY  indentures,  dated  the  I9th  of  November,  1808,  the    The  faloe  of 
Petitioner,  in  consideration  of  2506Z.,  purchased  an  annaity,  lo 
an  annuity  of  358/.   for  three  lives  and  the  life  of  the  ^  proved  in 
survivor,    secured  by  warrant  of  attorney  and  by  sur-  ■>*n»™ptey»  is, 
render  and  assignment  of  copyhold  and  leasehold  pre-  .      .  ^ 

mises,    subject  to  redemption  on   payment    of  2685/.,  redempiion 
being    the    original   consideration,    with    half  a  year's  nor  the  origin 
annuity*  nal  prioe  sim- 

ply, bat,  in  the 
On  the  2d  of  August,    1814,    the  grantor  became  a  •hsenoe  of  any 
bankrupt.      The  petitioner  applied  to   prove   the  value  P^^***'  ^^^'^ 
^  of  the  annuity,  as  a  debt  under  the  Commission,  ac-  [*558j 
cording  to  the  valuation  of  Mr.  Morgan,  the  actuary,  ^^  oriirinal 
at  6104/. ;    estimating  the  value  according  to  the  rate,  price,  with  the 
at  which  the  like  annuity  might  have  been  purchased  variation  occa- 
from    the  Commissioners    for    the    redemption    of   the  stoned  by  the 
national  debt,    regard  being  had  to  the  lives  and  their  ^^P^  ^^  ^i^io 
state   of   health,    and   the   price   of  the   S  per  cents.  ""•^  ^ 
being  on  the  2d  of  August,    1814,    67,  and  under  68;  ^^^ 
The  Comnussioners    refused    to   admit   the   proof  for 
more  than  2685/.,  the  sum   mentioned  In   the  clausQ 
for  redemption. 

The  Petition,  stating,  that  all. the  lives  are  in  exist-' 
ence,  and  may  be  considered  good  lives,  prayed,  that 
the  proof  may  be  admitted  for  6104/» 

Sir  Samuel  RomiUy  and  Mr*  Hart,  in  support  of  the 
Petition,  contended,  upon  the  authority  of  Ex  parte 
Thistlewood  (97),  that  in  ascertaining  the  value  of  an 
annuity  the  Commissioners  must  take  into  consideration 

the 

(96)'lJlf«Br.  lOi  127,  724.  (97)  Ante,  236.  1  RMi 
iRote'i  Bank.  Gates,  368.  Bank.  Cases,  290. 
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18X91         the  circumstances ;  and  that  the  sum,  mentioned  in  the 
,    ^"^"^^  clause  of  redemption,   cannot  be   taken  as  the  Tahie; 

Ex  wtrte.  provisiort  applying  only  to  the  case  of  solrency,  not 

to  the  payment  of  a  dividend  only. 


Mr.  Leach^  Mr.  BeU^  and  Mr.  Montague^    for  the 

Assignees. 

The  case  Ex  parte  Thiitletoood  is  a  direct  authority 

against  this  application;  admitting,    that  generldly  the 

price  paid  is  to  be  taken  as  the  vahie  to  be  proved; 

but  special  circumstances  may  create  an  exception  to 

[  ^559  ]      ^  the  rule,  as  in  that  instance ;  the  price  being  calcolated 

upon  the  infirm  state  of  the  grantee's  health,  and  subject 
to  the  contingency,  whether'he  would  recover.  It  is  im- 
possible  to  state  any  other  principle.  This  annuity  was 
purchased  for  three  lives,  at  seven  years^  purchase,  with 
a  proviso  for  redemption,  on  payment  of  the  price,  widi 
half  a  year's  annuity  in  addition;  and  on  the  grantor^t 
bankruptcy,  after  the  annuity  had  been  enjoyed  six  years, 
the  grantee  claims  to  prove  a  much  larger  sum  upon  the 
valuation  of  Mr.  Morgan;  who  states,  that  in  estimating 
the  value  he  proceeded  upon  general  principles,  ac- 
cording to  the  ordinary  profit  of  money :  but  does  any 
person  lay  out  his  money  in  annuities,  under  the  stigma 
attached  to  such  transactions,  upon  the  terms  of  or^ 
nary  profit?  This  valuation  proceeds  also  upon  the 
average  value  of  lives :  but  a  dealer  for  an  annuity 
looks  to  the  particular  life;  and  considers  the  habits 
and  circumstances  of  individuals,  whose  lives  are  afl 
equally  insurable.  Farther,  the  value  is  much  influenced 
by  the  security  for  regular  payment,  without  haaard  or 

• 

di£ScuIty;  which  is  subject  to  the  greatest  uncertainty, 
according  to  the  nature  of  the  security;  if  personal 
merely,  depending  most  essentially  upon  character  and 
other  circumstances,  that  never  enter  into  the  conaidef- 
ation  of  an  actuary;  whose  calculation  is  mere  theory; 
giving  a  general   abstract  value  of  any  annuity,   with 

referenos 
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reference  to  nothing  more  than  age^  if  the  lives  are        1616/ 
considered  insurable,^and  the  price  of  the  funds ;  a  sud^  _    ^^^"^ 
den  rise  of  which  may  thus  double  the  valuatioUi   all      ^  porlc  * 
other  things  remaining  the  same,  or  perhaps  most  essen- 
tially and   partially  varied  by  the  grantor's  bankruptcy. 
The  actuary  admits,  that  his  valuation  is  not  the  mar- 
ket price,  nor  what  any  one  would  give;   merely  spe*' 
cifying  ^the  annuity,  which  upon  certain  principles  and 
terms  Government  would  give  for  such  a  consideration; 
^  supposing  the  Uves  and  security  good,  and  the  payment      [  ^560  ] 
regular.    Can  that  determine  the  value  in  a  case  perhaps 
the  reverse  in  all  those  respects?    A  Court,  which  can- 
not surmount  these  diflSculties  by  any  inquiry  into  *  the 
habit  of  life  and  probability  of  payment,   must  adopt 
some  general  rule ;  and  the  most  rational  is  that,  which 
takes  the  price,  stipulated  for  the  annuity,  the  declared 
opinion  of  both  parties,  who  must  be  presumed  to  have 
dealt  fairly,  as  the  best  evidence  of  the  real  value  at  the 
time  of  the  purchase ;  which,  witii  a  deduction  for  the 
time  of  enjoyment,   forms  a  satisfactory  general   rule. 
The  rule  adopted  by  the  Commissioners,  taking  the  sum 
fixed  for  redemption  as  the  criterion,  is  not  right;  that 
being  a  sum,  agreed  upon  for  that  purpose,  beyond  the 
value. 

Sir  Samuel  RamiUy,  in  Reply. 
This  is  a  question  of  great  importance  certainly;  as. 
some  rule  must  be  laid  down,  if  that  was  not  done  in 
Ex  parte  ThUtlewoodf  to  govern  this  question,  as  to  the 
value  of  an  annuity,  to  be  ascertained  in  the  Court  of, 
Chancery.     In  this   case  we  all  difier  from  the  Com- 
missioners.   The  clause  of  redemption  provides  for  the 
case,  where  the  whole  sum  is  to  be  actually  received; 
not  for  the  event  of  bankruptcy;  where  tiie  annuitant 
must  come  in   merely  as  a  creditor  for   a   dividend. 
Suppose  two  of  the  livep  had  dropped,  and  the  third  in 
a  state  of  extremely  bad  healthy  is  the  clause  of  re* 

demption 
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I8t64         demption  to  detenmne  the  value  in  that  easef  -  There  k 

^^"^^^  no  justice  in  taking  the  original  price,  with  a  dedne^ 

&:  isj*  ti<^  ^o'  ^b®  ^™^  of  enjoyment.  There  nmy  be  • 
▼ariation  in  the  lives:  one  or  two  may  have  £EJ]en;  or 
an  alteration  in  the  value  of  money  and  the  price  •  of 
Stock.  Must  not  fil  these  drcuouitanoes  be. takes  iqfte 
the  acQount;  and  why  is  a  different  rule  to  pvevafl  ia 

[  ^561  ]  ^valuing. this  and  all  other  property?  In  eetimating  dbe 
value  of  an  annuity  at  the  time  of  the  grant  one  aiafei' 

*  rial  ingredient  is  the  security  (  which  is  iiothing»  when 

the  value  is  to  be  proved  in  bankruptcy.  The  asBrkel* 
price  means  only  the  value  of  an  annuity^  efiectoafiy^ie^ 
cured  upon  good  lives,  of  a  given  age,  capable  oi  vala- 
ation  to  a  shilling.  Why  b  any  stigma  attached  to  tiiese 
transactions,  permitted  and  authorised  as- they  are,  ht 
certain  forms,  by  the  Legblature,  and,  in  many  instantes^- 
very  beneficial  to  individuals?  The  security  being  gone 
by  the  bankruptcy,  and  the  other  eirounmtanees  fiaUe  la 
fluctuation,  the  only  practical  rule  is  the  valuation  sf 
persons,  whose  integrity  and  experience  in  such  cako- 
lations  insure  the  fairest  and  most  probable  eatimate  ef 
the  actual  value  at  the  time. 

The  Lord  Chancellor.  ^ 

Whether  my  decision  in  Thistlewood^s  Case  was  under 
the  particular  circumstances  right  or  wrong,  those  dr- 
cun^tances  do  not  occur  ^in  this  case.  On  that  occa* 
sion,  having  very  considerable  doubt  as  to  what  ought 
to  be  the  rule,  I  inquired  as  to  the  habit  of  the  Masters 
of  the  Court,  and  of  Commbsioners  of  Bankruptcy ;  and 
the  result  was,  that  some  took  the  price  of  the  annuity 
with  a  deduction  for  the  time  elapsed :  others,  admittiiig,' 
that  if  the  original  transaction  was  fair,  the  prieewas 
the  estimated  value  then,  said,  non  constat  that  now  the 
parties  may  not  think  it  worth  more  or  less ;  and,  there- 
fore, the  actual  value  cannot  depend  merely  upon  the 
original  price;  though  that  is  certauily  more  or  less  of 

evidence 
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evidence;  with  the  other  eircumstatioes.    Whether  tUtf         .18td. 

Masters  or  the  Commissioners  have  sinee  come  to  any  -.,    ^^^^^ 

,         ^     •  ,        ,  ,  ^  Whitkhbao, 

general  practice  I  do  not  know«  ^  wuie. 

This  casei  therefore^  Domes  here  to  he  decided  for  .  [  56S  } 
the  first  time.  The  Act  of  Parliament  (08)  makes  ncr 
difference  $  the  teal  intention  of  that  Act  heing  that 
the  creditor  by  a  covenant  fbr  an  annidty  should  stand 
precisely  in  the  situation  of  one,  who  could  have  prcrred 
before  that  Act;  whase  proof  was  to  be  according  "to 
the  value ;  how  to  be  estimated  has  dever  been  decided^ 
The  proposition  appears  very  simple,  that  the  aimuity» 
when  you  come  ta  ael  a  value  upon  it,  must  be  consi* 
dered  as  well  secured:  but  in  every  case  of  an  annintjr» 
not  by  will,  but  where  it  is  part  of  the  testator^s  debts» 
if  the  assets  are  insufficient,  the  case  presented  ia  one, 
where  the  security  is  not  sufficient:  yet  the  value  is 
always  estimated,  as  if  the  annuity  was  well  secured  ^ 
and  then  the  annuitant  participates  in  the  same  manner 
aa  a  legatee  of  a  sum  reported  due  to  him«  How  is  the 
value  to  be  estimated  as  to  fiiture  payments,  which  caii«» 
not  be  made;  whether  considering  it  a  good  security 
at  the  time,  or  considering  the  original  price  and  th^ 
lapse  of  time. 

If  the  difficulty  is  so  great,  and  the  practice  as  loose, 
as  it  appears  to  be,  it  requires  considerable  attention 
to  decide,  I  cannot  agree  with  the  Commissioners,  that 
the  clause  of  redemption  will  do.  If  the  whole  of  the 
original  price  in  1808  is  to  be  received  as  the  stipulated 
price  of  redemption  in  1814^  how  can  that  form  the 
rule  upon  a  bankruptcy,  when  only  a  dividend  is  to  be 
taken  ?  This  must  be  decided  upon  the  case,  that  at  the 
time  of  the  contract  there  were  no  circumstances  dis- 
tinguishing it  from  general  cases ;  and  the  rule  must  be 

the 

(08)  Stat  40  Geo.  ill,  e.  121,  s .  17.  Ex  parte  Key,  I  Madd. 
426 
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J810.         tUe  same,  whether  there  is  a  clause  of  red^mptioD, 

Whitbhbad,  ° 
EMpari€.  ' — 


^am  31if.         The  Order  declared,  that  the  stim  oft  2506/.,   hehg 

the  consideration  paid  by  the  petitioner  for.  the  purchasis 
of  the  annuity  of  3581.,  grated  for  three  lives,  wbldi 
were  still  in  existence  at  the  date  of  ihd  Conunissioilt 
is  to  be  considered '  as  the  value  thereof  at  the  time  th( 
same  was  granted ;  and  that  the  same  ought  to  be  con^ 
ttdered  as  diminished  in  value  at  the  time  of  the  ditt 
of  the  Commission  by  reason  that  part  of  the  time,  far 
which  it  was  granted,  was  elapsed  since  the  grant ;  an^ 
diiere  being  in  this  case  no  special  circumstances,  itwii 
ordered,  that  the  petitioner  be  at  liberty  to  prove  ftr 
the  value  of  the  annuity  at  the  date  of  the  Commii- 
sion,  to  be  estimated  by  the  Commissioners,  having  re^ 
gard  to  the  declaration  aforesaid,  and  also  to  the  tim^ 
which  elapsed  between  the  last  day,  on  which  the  ssme 
was  payable,  and  the  date  of  the  Commission,  and  alss 
the  arrears  up  to  the  last  day  before  the  date  of  the 
Commission,  on  which  the  same  was  payable,  and  re^ 
maiiung  unpaid  at  the  date  thereof  (99). 

(09)  The  role  established  by  this  case  is  adopted  by  the 
&UU6Ge0.iy,  C.16,  f.64. 
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DIXON  r.  ASTLEY(  100).  1816. 

Feb.  1st,  9d. 
^HE  PUdntiff  in  a  Bill  for  the  specific  performance    PossessioD  bj 

of  a  contract  for  the  sale  of  an  estate  to  the  De^  a  parchaser 
fendant  moved  before  Answer  for  payment  into  Court  according  to 
of  two  instahnents   of  the  purchase-money,  due  under  ^^  contract 
the  contract.    The  Defendant  was  soon  after  the  date  "®^  *  groand 
of  the  contract  let  into  possession,  according  to  one  of  ^^^  n,oncv  into 
the  conditions  of  sale.     Objections  were  taken  to  the  Court  on  ob- 
litle ;  after  which,  as  appeared  by  the  affidavits,  the  De*-  jections  to  the 
fendant  had  cut  underwood,  as  it  was  alleged,  in  the  title.    Acts  of 
proper  course ;  and  had  done  some  other  acts ;  the  prin*  alteration  or 

cipal  of  which  was  catting  down  u>  old  ocnamentd  »h  dostmetion. 

•,        ,  .  against  the  na- 

and  a  cherry-tree.  7^        ^    . 

"^  tare  of  the 

,  .       contract,  are; 

Sir  Samuel  Ramdly  and  Mr.  Richards^  in  support  of  ^^^  Blighter 

the  Motion ;  Mr.  Wingfieldf  for  the  Defendant.  acU,  after  the 

objections  dis« 

The  Lord  Chancellor.  covered,  eflfeo- 

I  will  state  the  principle  of  these  cases  ( 1 ) ;  which  do  ^^•^  ^^^  ^•^ 
not  seem  to  be  understood.   Where  possession  is  agreed  P^n>®«®»  ^han 

to  be  delivered,  with  nothing  more,  if  there  is  a  dispute  *    ,^°®  ^\.  "^ 
11.11,  1      understanding 

about  the  title,  the  vendor  cannot  come  to  secure  the  ^^  ^^^    ». 

on  one  side, 

purchase-money ;  but,  if  the  nature  of  the  agreement  is,  ^^i^  there  is  a 

that  the  purchaser  is  to  enjoy  the  estate,  such  as  it  is,  title,  on  the 

and  he  takes  upon  himself  to  alter  the  nature,  or  destroy  other,  that 

part,  there  is  not. 

(100)  1  Mer.  133.  mam.  Smith  v.  Lloyd,  Bootkby     Reference  of 

(1)  GibMOHY.  Clarke,  iVei.  v.  Walker,   Clarke  v.EiUott,  ^^^«  ®"   ^^ 

4-J5ea.600.    Clarke  Y.WiUon,  iMadd.  Q9, 191,606.  Lram-  ^^^  ^^""^ 

ante.  Vol.  XV,   317.     Bur-  ley  v.  Teal,   GeU  v.  Watson,  ^"•^®''' 

roughs  v .  Oakley,  Fox  v.  Birch,  3  Madd.  210,  225.     Wickham 

Bonner  v.  Johnston,  1  Mer.  62,  ▼.  Evered,  4 Madd.  63.  Black" 

105,  866.     Morgan  v.  Shaw,  bum  v.  Stace,  6  Madd.  69. 

Bradshawr.Bradshaw, Crutch"  Wynne  v.  Griffith,  1  Sim.  Sf 

ley  V.  Jemingham,  3  ifer.  103,  Stu.  147. 
138,  481,  602.     Cutler  v.  Si- 
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part  of  the  estate,  he  puts  his  possession  tinder  cir- 
cumstances different  from  those,  which  his  engagement 
required. 

I  coQect  from  the  affidavits  oii  both  sides,  that  most 
of  these  acts  were  done,  after  the  Objections  to  the  title 
were  discovered;  which  does  not  correspond  with  th* 
assertion,  that  all  was  done  under  the  encoorageniei^ 
tiiat  a  tide  would  be  made;  and  much  slighter  actsi 
done,  not  under  that  Impression,  would  have  «fiect  npoa 
tiie  subject  of  payment  of  money  into  Court,  than  in  tbt 
case  of  an  understanding  by  the  one  party,  that  n  titit 
could  not  be  made,  and  by  the  other  that  it  could.  I 
do  not  quarrel  with  the  cutting  the  underwood; 
may  be  right. 


The  Order,  as  stated  from  the  Register*s  Book,  1  Mer. 
378,  n.  (&)  was  for  a  reference  to  the  Master  to  se^ 
whether  a  good  title  could  be  made (3)  according  to 
the  agreement ;  and  in  case  the  Master  did  not  make  his 
Report  within  three  months,  then  that  the  Defendant 
should  pay  the  remainder  of  his .  purchase-money  into 
Court  at  the  expiration  of  that  time. 

(2)  Blxik  V.  Elmkini.  BaU      MO.    Bi$eoe  v.  Brett,  2  Fei; 
mummo  v.  iMmky,  Oilmom  ▼•      Sf  Bea.  ZTI. 
Clarke,  I  Ven.  8f  Bea.  1,  224, 
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IlOLC.9; 

1810. 
DEFFLIS  V.  GOLDSCHMIDT  (3).  Feb.Hih,im, 

JgENJAMm  ABRAHAM  Ht^LDSCHMIDT  by  Legacies  to  all 
his  Will  gave  to  trostees  tSOM.  upon  tnisrC^  to  in-  th«  children  of 
vest  ity  as  soon  as*  conteniently  might  be  >'af!ter  his  de-^the  tesutor's 
cease,  upon  security  V  deohrring  the  tMsll  asto2500i."'td  "»^®'®^2000/. 
pay  the  intercut  and  annual  prddn^e  to  hifeflicce  Jfeft^ccn '•*^^'  payable 

Bendex  Meuer^  so  lonff  as  she  oiyf«tiniled  sini^Ie :   arid  *     ''^^^  7"^°^i 

tf  or  marnage  of 

from  and  after  hier  mail(iage  upon  trtist  for  th<3  benefit  of  g      ij^^^^.  ^^^ 

his  said  niece,  h^r  husb&nd,  and  (jfcildren,  as  might  benntii  the  shares 
provided  by  any  settlement  upoA  soeh  inarriage.  '     become  pay- 

able,  the  inte- 

The  testator  also  made  the  following  disposition !  rest,&c,  there- 

"  I  give  and  bequeath  to  M  the  children  of  my  sister  ®^  respectively 

**  TheobcUdina  Goldschmidt,  the  wife  of  Solomon  Gotts^  , .      .^      - 

,   .  ^  bis  sister  for 

**  bach  Goldschmidif  of  Hamburgh^  merchant,  whether  j^^^,  separate 
**  now  bom,  or  hereafter  to  be  born,  the  sum  of  20007.  Qge ;  a  faod  to 
each,  payable  on  attaining  the  age  of  twenty-one  years :  be  set  apart 
but,    if  any  of  them,    being  daughters,    shall  marry  for  paying  the 
**  under  that  age,  then  it  is  my  Will,  that  their  shares,  legacies  to  his 
^  and  the  interest  and  annual  produce  thereof,  be  settled  **.     sisters 
**  for  the  benefit  of  them,  their  husbands,  and  children,  ' 

as  the  sum  of  2500/.  is  herein-before  settled  ♦  or  di-  [*567]  1^^^,^^^ 
rected  to  be  settled  on  my  said  niece,  Rebecca  Bendex  ^^^ .  ^^^  |q 
Meyer ^  her  husband,  and  children ;  '*  unless  the  trus-  case  she  shall 
tees  should  direct  any  other  mode  of  settlement,  as  and  die,  before  all 
when  they  respectively  marry ;   and  in  the  mean  time,  ^®r  ■^'**  ®^**1 
and  until  the  shares  of  the  said  chndren  of  his  said  ^^^'^  ^^^^^f- 
sister  shall  become  payable,  he  directed,  that  the  interest    n  i!     j      i^ 
and  annual  produce  diereof  respectively,  be  paid  to  his  ^^^  attain  that 

■^d  age,  or  marry, 
(3)  1  Mer.  417.  ^^  i„,,„,t/ 

&c.  of  the  legacies  for  such  sons  and  daughters  as  shall  be  under  age, 
or  unmarried,  to  be  applied  towards  their  education,  &c.  All  chil- 
dren, including  those  bom  after  the  testator's  death,  entitled;  and 
an  inquiry  was  directed,  what  would  be  a  proper  sum  to  be  set  apart 
to  answer  the  legacies  to  fntore  children. 
Vol.  XIX.  L  L 
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said  sister  Theobaldina  Goldschmidt;  or  otherwise  that 
she  may  be  authorised  and  empowered  to  receive  the 
same  for  her  own  sole  and  separate  use  and  benefit ;  and 
he  directed  his  executors,  as  soon  as  may  be  after  his 
decease,  to  set  apart  and  provide  a  sufficient  fund,  pro- 
perly secured,  for  paying  the  said  legacies  to  his  said 
sister's  children,  as  they  become  due ;  and  in  order  that 
his  said  sister  may  receive  the  interest  and  annual  pro- 
duce thereof  in  the  meantime,  as  before  mentioned; 
"  and  in  case  my  said  sister  TheobcUdina  GoldschmUt 
''  shall  die  before  all  her  sons  shall  attain  the  age  of 
**  twenty-one  years,  or  before  all  her  daughters  shall  at- 
'*  tain  that  age  or  be  married,  then  I  direct  that  the 
''  interest  and  annual  produce  of  the  legacies  or  sums 
**  herein  before  provided  for  such  sons  and  daughters  u 
''  shall  be  under  age  or  unmarried  as  aforesaid,  or  a 
''  competent  part  thereof,  be  paid  and  applied  **  in  th^ 
maintenance  and  education;  and  the  surplus  be  added 
to  the  principal. 


At  the  death  of  the  testator  in  1813  his  sister  had 
four  children.  The  Bill  prayed,  that  a  sufficient  sum 
may  be  raised  to  answer  the  legacies  of  2000/.  to  the 
children  of  the  testator's  sister,  &c. 

The  residuary  legatee  by  his  answer  offered  to  raise 
8000/.  for  the  four  children  now  living ;  declining  to  in- 
vest any  sum  for  the  benefit  of  such  children  as  nay 
hereafter  be  born. 


[568] 


Mr.  Hart  and  Mr.  Sidebottom,  for  the  Plaintiff;  Sir 
Samuel  JlomiUy,  Mr.  Bell,  and  Mr.  Collifuan,  for  the 
Defendant,  the  residuary  legatee. 


The  cases,  EUuonv.  Airey{i\  Andrews  ▼•  Parting' 

ion. 


(4)  1  V€9.  111. 
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Ion  {5),    Stanley  v.   Wise  (6),    Preseoii  v.  Long{T)^ 
Hoste  V.  Pratt  ( 8 ),  were  cited. 

The  Master  of  the  Rolls. 
It  is  admitted,  that  under  the  bequest  ''  to  all  the 
*^  children  **  of  the  testator's  sister,  **  whether  bom  or 
'^  hereafter  to  be  born/*  every  child,  who  might  come 
into  esse  would  be  entitled,  if  nothing  appeared  in  the 
Will  to  show  that  not  to  have  been  the  intention.  I  do 
not  recollect  any  case,  and  none  was  cited,  in  which  these 
words  were  construed  children  bom  after  making  the 
Will,  and  before  the  death  of  the  testator :  but,  as  it  is 
said,  that  it  appears  from  other  passages  in  this  Will  to 
have  been  the  intention ;  and  what  is  principally  relied  on 
for  that  purpose  is  the  clause,  where  the  testator  directs, 
that  as  soon  as  maybe  after  his  decease,  his  executors  shall 
set  apart  and  provide  a  sufficient  fund,  properly  secured 
for  paying  the  said  legacies  to  his  said  sister's  children 
as  they  become  due ;  and  in  order  that  his  said  sister 
may  receive  the  interest  and  annual  produce  thereof  in 
the  mean  time,  as  before  mentioned.  From  the  circum- 
stance, that  the  testator  directs  a  security  to  be  provided 
for  the  payment,  as  soon  as  may  be  afiier  his  decease,  it 
*  was  argued,  that  he  must  have  intended  to  provide  le- 
gacies for  such  children  only  as  should  be  then  in  esse ; 
as  it  is  difficult,  if  not  impracticable,  to  make  a  provision 
for  children  not  yet  bom,  whose  number  it  is  impossible 
to  ascertain.  The  direction  is  to  set  apart  a  fund  for 
paying  the  said  legacies :  we  are  therefore  referred  back 
to  the  former  part  of  the  WiU,  to  see  what  legacies  the 
testator  means  to  be  secured;  and  if,  according  to  the 

constraction 


1816. 


Dbfplib 
Gold- 

SCHMIDT. 

FA.  IM. 


[  ♦569] 


(6)  2  Bro.  C.  a  401. 

(6)  1  Cox,  432. 

(7)  Ante,  Vol-  II,  690. 

(8)  Ante,  Vol.  Ill,  730. 
WkiOread  v.  Lord  St.  John, 


X,  152.    Gilbert  v.  Boorman, 

XI,  238.  Walher  v.  Shore, 
XV,  122.  Crone  v.  OdeU, 
1  Balll^  Beat.  440.  See  tbi 
note,  ante,  Vol.  I,  408. 
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children,  who  might  be  bom,  then  what  he  directs  to  be 

^^  secured  is  the  legacies  to  all  the  children.     In  that  case, 

-OoLD-        a  difficulty  may  occur,  how  the  security  is  to  be  made: 

SCHMIDT,     jjy^  i-ijg  difficulty,  or  even  the  impracticability,  of  pro- 

e     I   calty,  yj^ug  ^  security  for  that  purpose  is  not  a  reason  fot 

sibilitv    f      "  excluding  any  children,  to  whom  the    testator  has  ex- 

▼iding  a  seca-  P'^^^^y  8*^®"  legacies. 

rity,  directed 

for  legacies  to  Another  difficulty  may  arise  as  to  the  fiind,  of  whidi 
ehildreot  is  not  the  mother  is  to  have  the  interest ;  whether  it  be  of  tb^ 
a  reason  for  fond,  to  be  laid  out  to  secure  the  contingent  legadei^ 
^*f  "    °^  *°y   or  only  the  interest  of  the  legacies,  to  which  the  childroi 

_.  /  .  then  bom  are  entitled:  but  that  difficulty,  whatever  it 
wbom  legacies 

are  express!  v  ^^^  ^^'  ^^^  ^^^  affect  the  description  of  children,  that 
given.  Ai^  to  take  as  legatees.     It  is  a  quesdon  between  the  re- 

siduary legatee  and  the  mother ;  the  solution  of  whiek 
will  not  determine,  to  whom  the  legacies  are  given. 

It  does  not  rest,  however,  upon  the  beginning  of  tlie 
Will,  or  upon  this  clause ;  as  the  following  clause,  sup* 
posed  to  be  restrictive  and  explanatory,  shows  most, 
clearly  that  the  testator  meant  no  restriction ;  but  that 
all  the  children  of  his  sister,  born  at  any  time,  were  to 
have  legacies  of  2000/.  each :  "  And  in  case  my  said  sister 
"  Theobaldina  Goldschmidi,  should  die  before  all  her 
"  sons  shall  attain  the  age  of  twenty-one  years,  or  before 
[  570  J  **  ^  sJl  her  daughters  shall  attain  that  age  or  be  married, 
"  then  I  direct,  that  the  interest  and  annual  produce  of 
"  the  legacies  or  sums  hereinbefore  provided  for  such 
sons  and  daughters  as  shall  be  under  age  or  un- 
married as  aforesaid  or  a  competent  part  thereof  be 
paid  and  applied"  in  their  maintenance  and  education; 
and  the  surplus  be  added  to  the  principal. 

Here  therefore  he  declares,  that  every  child  of  hb 
sister  is  provided  with  a  legacy ;  and  that  she  cannot  die 

leaving 


it 


Dbfflis 

V. 
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leaving  any  child  ^  who  will  not  be  entitled  to  a  mainte-  .1816. 
fiance  out  of  the  interest  of  such  legacies.  The  diffi- 
culty therefore  of  providing  a  security  cannot  control 
the  plain  declaiation^  that  he  means  every  child  to  have  Gold- 
a  legacy  of  2000/.  .schmidt. 

The  case  of  Andrews  v.  Partington  (9),  and  those.  Of  two  repug- 
which  followed  it,  are  quite  different.  There  are  two  re-  °^*  intcotioQs 
pugnant  intentions :  Ist,  the  testator  means  all  the  chil-  "*  *  '^"*  '"• 

dren  to  take:  but,  2dly,  he  means,  that  the  child,  who  oonveni- 

,  ,    ,  cnt  execoted ; 

first  attains  twenty-one,  shall  have  its  share.     It  is  impos-  ,  i- 

sible  to  comply  with  both  those  objects.    If  all  after-born  children  are 
children  are  let  in,    you  cannot  ascertain,    what  share  intended    to 
the  first,  who  attains  twenty-one,  is  then  to  take.     It  was  take,  and  also 
necessary  therefore  to  act  upon  the  one  intention,  or  the  the  6rst  attain- 
other;  and  the  course,  that  was  adopted  as  most  con-  >Dg  twenty-one 
venient,  was  to  give  a  share  to  the  child  at  twenty-one  ;  *^^t,*  * 

though  the  necessary  effect  was  to  exclude  all  after-born  i  . .    *  *  f^  . 

«**i'^r^"-  tion  prevails ; 

though  neces- 
No  difficulty  of  that  kind  occurs  in  this    case ;    as  sarily  exclndl- 
specific  sums  are  given    to    these    legatees.      A  case  i^g  sabseqaent 
might  indeed  arise,  creating  a  difficulty  in  some  degree  children. 
^  of  the  same  nature;  if  the  estate  should  prove  de-      [  ^571  1 
ficient,  if  there  should  not  be  funds  adequate  to  the 
possible  number  of  children   that  might  be  bom;  so 
that  an  abatement  would  be  necessary :  in  that  event  it 
would  be  impossible  to  say,  how  much  a  child,  attaining 
twenty-one, ' would  be  entitled  to;  which  would  depend 
upon  the  number  of  the  legatees  of  2000L  each.     The 
^atement  could  not  be  made,  until  the  whole  number 
was  known;  as  the  proportion  in  which  they  were  to 
abate,  could  not  previously  be  determined.     That,  how- 
ever, could  arise  only  in  the  case  of  a  deficient  fund, 
and  not  until  one  child  should  attain  twenty-one ;  and,  if 
it  jshould  be  necessary  in  that  case  to  solve  the  difficulty, 

as 
(0)  3  Bro.  a  a  401. 
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as  in  Andrews  v.  Partington^  that  is  not  a  reason  for 
now  dedaringy  that  all  children,  bom  after  the  testa- 
tor's death,  should  be  excluded.  My  opinion  b,  that 
his  intention  was  not  to  exclude  any  child  bom  in  tha 
life  of  his  sbter. 


C  •572  ] 


The  only  question  remaining  is,  how  this  direction  is 
to  be  executed.    When  I  decide,  that  all  children,  who 
might  be  born  would  be  entitled  to  legacies,  it  is  the 
interest  of  the  residuary  legatee  to  contend,  that  some 
provision  ought  to  be  mode  for  the  legacies   of  future 
children,  instead  of  keeping  the  whole  fund  locked  up  to 
answer  the  contingent  legacies.     If  any  mode  can  be  de- 
vised for  that  purpose,  it  ought  to  be  adopted.     In  Payne 
T.  Long  ( 10 )  there  was  no  direction  for  setting  apart 
a  fund  as  a  security;   and  therefore  the  whole  residue 
was  locked  up ;  and  no  payment  was  made  to  the  resi- 
duary legatees,  imtil  from  the  age  of  the  mothers  it  be 
came  highly  improbable,  that  there  would  be  any  moftt 
children.      For  that  purpose    an  inquiry  was   directed 
*  into  their  ages ;  and,  as  the  mothers  advanced  in  Kfe, 
so  as  to  make  the  chance  of  future  children  highly  im- 
probable, the  residue  was  paid  out  to  the  residuary  le- 
gatees upon  their  recognizances  to  refund  in  the  event 
of  there  being  any  more  children.    It  would  be  very  dif- 
ficult in  this  instance  to  give  a  direction  to  the  Master 
for  that  purpose:  but,  if  it  can  be  done,  no  objection 
can  arise  from  the  residuary  legatee ;  who  has  no  in- 
terest to  resist  it* 


The  Decree  declared  the  children  of  TheobaUiM' 
Goldschmidt  now  bom,  or  hereafter  to  be  bom  dorin; 
her  Ufe,  entitled  to  legacies  of  9000^  each;  direct- 
ing the  amount  of  the  legacies  to  the  four  children  now 
bora  to  be  invested  in  Bank  Annuities;  and  dedaring 
the  trusts  according  to  the  Will  for  the  said  childieD, 

vis. 
(10)  A  late  case,  cited  by  Mr.  Hurtf  from  the  Brief. 
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viz.  to  each  one-fourtby  to  be  transferred  at  the  age  of 
twenty-one,  or  the  marriage  of  daughters,  respectively^ 
subject  to  the  directions  of  the  Will  as  to  settlement ; 
the  dividends  until  such  transfer  or  settlement  to  be 
l^aid  to  TAeobahlina  Goldsc/umdtf  for  her  separate  use ; 
and  directed  an  inquiry,  whether  TheobiUdtna  Gold' 
schmidi  had  since  the  date  of  the  Will  any  other  chil- 
dren, &c. ;  and  what  will  be  a  proper  sum  to  be  set 
apart  to  answer  the  legacies  of  SOOO/.  each,  due  to  the 
children,  who  may  hereafter  be  bom,  having  regard  to 
the  age  of  Theobaldina  Goldsckmidi. 


18l6w 


Dbffus 
Gold- 

SCHMIDT, 


MARGRAVINE  of  ANSPACH  r.  NOEL. 

nnHE  Defendant  not  appearing,  when  the  cause  was 
called  on  to  be  heard,  and  a  Decree  being  taken  by 
the  Plaintiff  in  the  usual  manner,  an  Order  was  obtained 
on  the  Defendant's  Petition,  as  of  course,  for  the  purpose 
of  shewing  cause  against  the  Decree,  that  the  cause 
should  be  set  down  again  after  aU  the  causes  already  set 
dovn  for  hearing. 

The  Lord  Chancblloiu 
This  Order  is  not,  as  it  is  represented,  according  to 
the  practice :  and  such  a  practice,  had  it  prevailed,  is  so 
mischievous,  that  I  would  alter  it.  I  know,  there  are  in- 
stances (  11 ),  one  before  the  last  Lordi  Commissioners  \ 
and  from  the  manner,  in  which  these  Petitions  are  handed 
in,  with  the  Order  draiyi  up,  it  is  not  surprising:  but  it 
is  wrong.    The  proper  course  is  to  pray,  not  that  the 

cause 


[  67S  ] 

i8]e» 

Feb.%M. 
To  shew  cause 
against  a  De* 
oree  on  default 
by  Defendant 
at  the  hearing 
the  Order  must 
be  to  set  dowft 
the  cause  on 
some  day  im- 
mediately, not 
after  the  causes 
already  set 
down. 


(11)  Beackcroft  v.  Broome,  ards,  before  the  Lords  Com- 
before  Lord  Thurhw,  July  miuioncrs,  November  Tilli, 
lOtb,    1701.     lewis  v.  Rich-      1702. 
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1816.  cause  shall  be  postponed  to  any,  that  stand  behind  it,  hat 

^^*^  that  it  shall  be  set  down  on  some  particular  day  irame- 

of  diately.     If  there  was  no  practice  upon  it,  I  could  not 

Anspach      possibly  in  the  present  state  of  the  Court  give  such  a 

boon  to  a  Defendant ;  who  according  to  this  has  iiodun|£ 
to  do  but  to  make  default  in  order  to  obtain  a  delay, 
perhaps,  of  three  years. 


V. 

Noel. 


The  Defendant  was  ordered  to  shew  cause  before  th^ 
Fice  Chancellor  on  the  following  Thursday. 


[  574] 

Rolls. 

1616. 

Feb.  \9th.  BROWNCKER  v.  BAGOT(12). 

March  4th, 


Devise  to i4.  for 
life:  remain- 


QEORGE    TITO  by  his  WiH,    dated  the  12th  of 
August y    1769,    after   payment  of  his  debts,  &c 

er        rus  ees  jgyjggj  ^  i^jg  messuages,   lands,    tenements,    and  real* 
to    preserve  .  ,      ,  .  . 

continirent  re-    ®^^^®»  whatsoever  and  wheresoever,  unto  his    grandscm 

maioders :  re-    George  Tito  Brice  for  and  during  his  natural  life,  with- 

mainder  to  the  out  impeachment  of  waste,   other  than  voluntary ;  with 

heirs  of  his      remainder  to   trustees  and  their  heirs,  for  and  during 

body,  with  re-  his  natural  life,  to  the  intent  to  support  the  contingent 

mainders  ovtr  ^^^^^^^^^^  in  that  hisWiU  after  Umited,  but  in  trust 

for  life,  and  in  _^,    , 

.  .,      ,       ,  nevertheless 

tail  male;  de-  (12)  1  ilfer.  271. 

clariDg,  tbat 

the  respective  devises  to  A,  &c,  *'  and  to  their  respective  heirs 
male"  are  od  coodition  of  taking  the  testator's  name;  the  residue 
of  the  personal  property  bequeathed  to  it.  on  attaining  the  age  of 
twenty-four;  to  go  over,  if  he  died  under  twenty-four  without  leaving 
any  child  or  children  living  at,  or  born  in  due  time  after,  his  death. 
Codicil,  giving  an  after-purchased  leasehold  for  years  for  such  estate 
and  estates  and  in  such  manner  and  form  as  the  real  estates  are  de- 
vised by  the  Will;  and  with,  under,  and  subject  to,  the  like  limita* 
tions,  trusts,  conditions,  &c.  A,  takes  an  estate-tail  in  the  freehold, 
and  the  absolute  *  interest  in  the  leasehold,  estates, 
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MTerthdess  to  pennit  him  to  receive  the  rents  Md  pro-         1816; 
fits  to  his  own  use,  during  his  natural  life;  and  from  and  ^    ^^'^^      . 
after  his  decease  the  testator  gave  and  devised  the  said  9. 

respecdve  messuages,  &c.  ''  unto  the  heirs  of  the  body  **  Bagot* 
of  his  said  grandson  George  Tito  Brice  lawfully  to  be 
begotten;  and  for  de&ult  of  such  issue  the  testator 
devised  the  said  respective  messuages,  &c,  to  his  cousin 
Tito  Phipard  for  his  life  without  impeachment  of 
waste,  other  than  voluntary;  with  remainder  to  trus* 
tees,  &c.  to  support  contingent  remainders;  and  froni 
^  and  immediately  after  the  death  of  Tito  Phipard  the  f  •  575  1 
testator^  devised  the  said  messuages,  &c.  unto  the  first 
and  every  other  son  and  sons  of  the  said  Tito  Phipardp 
lawfully  begotten,  in  tail  male  successively  and  respec- 
tively ;  and  in  default  of  such  issue  he  devised  to  his 
cousins  Thomcu  and  John  Phipard,  with  similar  limita- 
tions in  strict  settlement;  with  remiunder  to  Mary 
Crispe  and  Curtis  Tito,  their  heirs  and  assigns  for  ever^ 
as  tenants  in  common,  and  not  as  joint-tenants;  and 
the  testator  declared  that,  if  his  said  grandson  George 
Tito  Brice  shall  happen  to  die  without  issue  of  his 
body,  lawfully  begotten,  before  the  said  Tito  Phipard^ 
or  in  case  of  his  death  Thomas  and  John  Phipard,  shall 
attain  the  age  of  24  years,  then  in  the  mean  time  the 
rent  shall  be  paid  to  the  testator^s  sister  in  law,  and 
her  two  daughters  Mary  Crispe  and  Curtis  Tito,  and  the 
survivors  and  survivor  of  them,  share  and  share  alike. 
A  power  was  given  to  George  Tito  Brice,  with  consent 
of  the  trustees  to  appoint  a  jointive ;  and  the  Will  de- 
clared, that  the  respective  devises  to  Tito,  Thomas,  and 
John  Phipard,  "  and  to  their  irespective  heirs  male  are 
'*  upon  condition,  that  they  do  and  shall  severally,  when 
'*  and  as  soon  as  tliey  and  their  heirs  male  and  each  and 
**  every  of  them  shall  come  into  actual  possession,  take 
^'  the  name  of  Tito:* 


The 
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ISltf.  The  testator  gave  and  bequeathed  to  his  execotcnt 

^^"^^         an  and  aingnlar  his  goods,  chattels,  and  penomd  estate 
^'';"'»  «.d  efffect.  what«)eTer  and  whe«»oeTer,  «pon  tbe  tra.i^ 
Bagot*       and  for  the  purposes  hereinafter  mentioned,  Tis*  in  tnnt 
to  sell ;  and  after  pajrment  of  Us  debts,  &e.  to  stand  pos> 
sessed  of  the  residue  for  the  use  and  benefit  of  George 
TUo  Brice^  until  he  attains  his  age  of  24*;  and  upon  his 
attaining  the  said  age  the  same  to  be  paid,   assigned, 
or  transferred,  unto  him,  or  as  he  shall  appoint ;  with  s 
[  *576  ]      ^  direction  for  maintenance,  not  exceeding  502.  a-yesr, 
until  the  agis  of  21 ;  and  from  that  age  until  24  to  pcjr 
all  the  interest  and  income  of  the  said  residuary  per- 
sonal estate,  unto  the  testator's  said  grandson  for  his  own 
use  and  benefit :  **  But  if  my  said  grandson   shall  hap- 
**  pen  to  die  before  he  attains  his  said  age  of  24,  and 
''without  leaving   any  child  or   children  by  him  law* 
^  fiiUy  to  be  begotten  living  at  or  bom  in  due  time  after 
**  his  death,"  then  the  testator  gave  all  such  residue  of 
his  personal  estate  to  THo  PUpard  at  the  age  of  24; 
and  in  case  of  his  death  before  he  attuns  24,  then  ts 
Thomae  Phipard  at  24;  and  so  on  to  the  others,  and, 
finally  to  Mary  Crispe  and  Curtie   TUo  equally,  their 
executors,  &c, ;  and  if  George  TUo  Brice  shall  happen 
to  die  before  his  age  of  24,  without  leaving  any  child  or 
children  by  him  lawfully  to  be  begotten  living  at  or 
bom  in  due  time  after  his  death,  and  before  Tito  PU- 
pard^  and  in  case  of  his  death  Tionua,  &c.  respecthrdy 
attun  24  in  the  mean  time  until  that  age  or  the  death 
of  each  the  testatcHr  gave  the  interest  of  his  said  ie»- 
duary  personal  estate  to  his  sbter  in  law  Mary  TUo  and 
her  two  daughters  Mary  Criepe  and  CmriU  TUo  and  As 
survivor  equally. 

The  testator  by  a  Codicil  to  his  Will,  devised  a  free* 
hold  estate,  purchased  since  the  date  of  the  WiD,^ 
''  unto  such  person  and  persons,  and  for  such  estate 
^*  and  estates,  and   in  such  manner  and  form,    as  all 

^*  other 
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''  other  my  messuagesy  lands,  tenements,  and  heredita*         1816, 
"  ments,  and  real  estate,    is  and  are  within-mentioned  ^^""^ 

'*  to  be  respectively  given  and  devised,  and  is  and  are  ^      ^ 

''  within  mentioned,  of  and  concerning   the  same;  and       Baoot. 
**  also  with,  under,  and  subject  to,  the  like  limitations^ 
trusts,  conditions,   devises  over,    and  upon  the  like 
contingencies,  as  are  by  me  within  mentioned,  to  be 
'^  ^  limited   and  declared  of  and  concerning    the  tftme      [  ^577  ] 
respectively.'* 


tt 
it 


a 


By  a  second  Codicil,  dated  the  12th  of  October,  1774, 
the  testator  reciting,  that  since  making  his  said  Will,  he 
had  purchased  a  messuage  or  tenement,  lands,  and  pre- 
mises, in  the  tithing  of  Kinsan,  in  the  county  ot  Dorset^ 
did  in  and  by  his  said  Codicil  give  and  devise  the  same 
messuage  or  tenement,  and  premises,  unto  his  said 
executors  and  trustees,  ''*for  such  estate  and  estates 
'^  and  in  such  manner  and  form  as  all  other  my 
'f  messuages,  lands,  tenements,  and  hereditaments, 
*^  and  real  estate,  b  and  are  by  me  within-mentioned 
'**  to  be  respectively  given  and  devised  in  and  by  my 
''  said  Will,  and  also  with,  under,  and  subject  to  the 
**  like  limitations,**  &c.  in  the  terms  of  the  former 
codiciL 

The  premises,  disposed  of  by  the  second  codicil, 
were  held  by  lease  for  a  term  of  years.  On  behalf  of  a 
purchaser  of  these  premises  an  objection  was  taken  to  the 
tide  on  the  ground,  that  the  absolute  interest  in  those 
leasehold  premises  did  not  by  the  effect  of  the  Will  and 
Codicils  pass  to  George  Tito  Brice;  and  the  Master's 
Report  being  in  favor  of  the  title,  an  Exception  was 
taken  to  the  Report. 

Mr.  Sugden,  in  support  of  the  Exception,  ar^rnedi^ 
that  although  the  words  "  heirs  of  the  body,*'  include  all 
issue,  the  intention  by  that  limitation  to  give  an  estate 

by 


«7t 


CASES  IN  CHANCERY; 


1816. 


Brownckbb 

19* 

Baoot> 


I  ♦578  1 
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by  purchase  was  pUun  from  the  express  estate  fbr  Bfe^' 
and  the  subsequent  limitations  to  devisees  for  lifej  with 
remainders  to  thdr  first  and  other    sons  in  tail  male 
successively ;  to  which  limitations^  in  a  proper  course  of 
strict  settlement  the  testator  afterwards  refers  as  to  die 
^*  respective  heirs  male,**     The  rule  of  Law,  that  a  li- 
*  mitation  to  the  heirs  of  the  body  of  a  devisee  for  fife 
by  uie  same  instrument  as  an  estate  tail  is  too  strtnig 
for  the  intention  as  to  freehold  estate,  even  with  trus- 
tees to  preserve  remainders  interposed,  since  the  case  of 
Coulion  V.  Couhon{13)\  which  has  been  always  con- 
sidered as  over-ruling  the  intention  ( 14) ;  but  as  to  lease- 
hold estate  there  is  no  reason  to  prevent  the  intentkm 
taking  effect;  and  for  that  purpose  the  same  worda  may 
receive  different  constructions,   as  in  Forth    v.   Chap* 
man  ( 15  ),  with  the  view  in  both  cases  to  preserve  tfas 
limitation  to  the  issue,  as  far  as  may  be. 

Mr.  Preston^  in  support  of  the  title,  contended^  that 
it  is  clearly  established  by  a  long  train  of  autfaori^,' 
from  SheUy's  Case  ( 16  ),  that  the  limitation  by  the  Will 
to  the  heirs  of  the  body  of  Oearge  Tiio  Brice  die 
devisee  for  life,  gave  an  estate  tail  in  the  freehold 
estate;  and  that  the  Codicil  gave  a  similar  or  corre- 
sponding, interest,  j»  e.  the  absolute  interest,  in  the  lease- 
hold. 

w 

The  Master  of  the  Rolls. 
The  question  arises  on  a  Codidl,   giving   leasehold 
premises,  recited  to  have  been  purchased  since  maluBg 
the  Will,  for  such  estate  and  estates,  and  in  such  masf 


<13)  2  8ir.  1125.  2  Atk. 
240. 

(14)  Fettme*s  Coni.  Rem. 
249. 

(16)  1  P.  WilL  663.  Civoke 


V.  De  Vandes^  ante.  Vol.  IX, 
197.    Elttm  V.  Eaton^  ante, 
73,  and  in  Wrighi  v.  AtkiM9g 
aute,  303. 
(16)  1  Co.  93. 
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ner  and  form,  as  th^  testator's  real  estates  are  devised         IB^^ 

♦by  his  Will,  and  under  and  subject  to  the  like  limita-  Bao'wNCKB* 

tions,  &c.     To  discover  the  effect  of  this  devise  it  is  v. 

necessary  to  resort  to  the  WiD,   to  see,  how  the  r^al        Bagot. 

estate  is  devised  by  it ;   and  the  Will  devised  the  real      t  *  ^'^  J 

estates  to  his  grandson  for  Ufe,  without  impeachment  of 

waste,  with  remainder   to  trustees  and  their  heirs,   to 

preserve  contingent  remainders:  remainder  to  the  heirs 

of  hb  body,  with  several  limitations  over.    In  a  subse* 

quent  part  the  testator  gives  his  grandson  a  power  to 

jointure. 

It  is  admitted,  that  this  devise  gives  an  estate  tail  to 
George  Tito  Brice  in  the  real  estate.  It  seems  there- 
fore, to  follow,  that  he  must  take  the  leasehold  abso- 
lutely; as  that  is  by  the  codicil  given  for  such  estate  and 
estates  as  the  lands  are  given  by  the  Will ;  and  whatever 
makes  an  estate  tail  in  real  estate  is  an  absolute  in- 
terest in  a  chattel*  That  it  would  be  so,  if  this  were  a 
^lain,  unequivocal,  limitation  of  an  estate  tail,  is  not 
disputed;  but  it  is  said,  that  it  was  formerly  much 
doubted,  whether  a  devise  in  such  terms  as  are  used 
here,  would  have  been  suflSicient  to  give  an  estate  tail ; 
and  although  since  the  case  of  Coulson  v.  Caulson  (  17  ) 
it  must  be  admitted  to  have  such  operation,  yet,  as  that 
is  ptobably  contrary  to  the  intention  of  the  testator,  the 
C!ourt  is  not  to  construe  this  limitation  of  leasehold 
estate  in  the  same  way;  as  the  same  rule  of  construc- 
tion does  not  necessarily  apply  to  that  species  of  projferty. 
The  testator  has  not  by  the  Codicil  said,  what  kind  of 
estate  he  conceives  himself  to  have  given  by  his  Will. 
Leaving  that  to  be  collected  from  the  Will  itself,  he  gives 
liis  newly-acquired  premises  for  such  estate  and  estates, 
and  in  such  manner  and  form,  as  his  other  estates  are 
^  given  by  his  Will.  When  the  Court  ascertains,  that  the  [  •  580  ] 
estate  given  by  the  Will  is  an  estate  tail,  what  difference 

can 
(17)  tAtk.  246.    2Sir.U2^. 


Brownckbr 

V, 
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1B16.  can  it  nake  as  to  the  operation  of  die  woids  dP  veStr» 
ence,  whether  the  deTiae  admitted  more  or  less  doobf 
as  to  its  construction?  As  soon  as  it  b  decided,  diat 
Bagot.  this  is  an  estate  tailj  m  criterion  is  found,  by  wUch 
the  testator  himself  has  chosen  to  regulate  the  dispo« 
sition  of  his  leasehold  property;  and  I  do  not  see 
how,  consistendy  with  the  words,  I  can  at  one  and  die 
same  time  hold,  that  die  derisee  takes  an  estate  tail  under 
the  Will,  and  an  estate  for  life  only  under  the  Codicil ; 
the  testator  havbg  said  expressly,  that  the  saaae 
estate  is  ""given  by  the  Codicil,  that  had  been  giren  b| 
theWiD. 

Right  of  the  In  such  cases  as  Fokf  ▼•  Bmmett  ( 18  )  and  Viamgktm 
first  tenant  in  y.  Burslem  ( 19 ),  where  personal  property  was  given  tt 
tail  to  the  ab-  go  as  heir-looms  with  real  estete,  would  it  make  anj 
solute  interest  difference  as  to  die  right  of  die  first  tenant  in  tail  to 
rt  Ka.  ^^  absolute  interest  in  the  personal  property,  that  be 
aueathed'  to  zo  ^^  "^^  constituted  tenant  in  tail  by  jdain  and  unequi- 
as  heir-looms  ▼ocal  words,  but  was  decided  to  be  so  by  coDstructioa 
with  real  es-  upon  words  in  themselves  ambiguous  ? 
tete. 

Estate  with  In  Richards  v«  Lady  Bergavenny  (  SO  )  an  estate,  txh 

farnitareofthe  gether  with  the  furniture  of  the  house,  was  limited  ta 
hoase  limited  JLady  Bergavenny  and  such  heir  of  her  body  as  should 
to  it.  and  sach  y^^  jj^jng  ^^  h^^  j^ath  5   and  in  defeult  of  such  die  le- 

«,  k^^M  ™^^®^  ^^^^-  ^^®  effect  of  that  limitotion  might  ad- 
be  li?-  ^^  ^  question :  but  the  decision  being,  that  it  amounted 
ing  at  t^^^^  ]  *  to  an  estete  teil.  Lord  JSamers  conceived  it  to  be  merely 
her  death,  and  consequential,  that  the  absolute  interest  in  the  furnitine 
in  defaalt  of  should  pass.  He  says,  "  the  Umitetion  making  an  estate 
such  remain-  **  tail  in  the  land,  the  goods,  disposed  in  the  sane 
der  over,  an  «<  daus^ 
estete  tail ;  and 
consequently 

the  absolats  (IB)  1  Bro.  C.  C.  274.  XII,  218.  Bwrrttt  w.  ChrfcA- 

interest  in  die      (10)  3  Bro.    C.   C.     101.     fay,  XV,  644. 
fornitare.  Ante,  Caunteis  of  Lincoln  v.         (20)  2  Vem.  324. 

The  Duke  of  NewcoMtle,  Vol- 
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'^  clause,   must  go   in    the    same  manner ;  and  conae-  1816. 

"  quently  the  absolute  prqperty  is  in  the  first  devisee ;   jjju^^J^KBm 

'<  and  no  remainder  of   goods  after  an  estate  tail  is 

*'  good ;  for  the  words  (heir  of  her  body  ),  must  not  as 

"  to  the  land  be  construed  to  be  words  of  limitation, 

**  and  make  an  estate  tail,  and  as  to  the  goods  to  be 

^  only  words  of  designation  of  the  person  intended  to 

'*  take  the  goods ;    and  besides  his  intention  appears, 

*'  that  the  goods  should  go  along  with  the  bousCi  and 

**  the  devisee  to  have  like  interest  in  both.** 


It  is  just  as  evident  in  this  case,  as  it  was  there, 
that  the  testator  intended  both  the  real  and  personal 
property  to  go  together ;  and,  if  his  intention  is  disap- 
pointed in  any  respect,  I  think  it  is  in  giving  an  estate 
tail  in  the  real  estate,  and  not  in  annexing  the  lease- 
hold to  that  estate,  so  given;  as  he  clearly  intended, 
that,  whatever  became  of  the  real  estate,  the  leasehold 
should  go  along  with  it. 


Mr.  Sugden  contended,  that  the  codicil  is  to  be  read, 
as  if  it  contained  an  original  devbe  of  the  leasehold 
estate  in  the  same  words  as  are  used  in  the  WiH  with 
regard  to  the  real  estate.  The  testator,  had  he  made 
a  separate,  distinct,  disposition  of  the  leasehold,  could 
not  with  any  propriety  have  used  all  the  same  words,  as 
he  used,  then  devising  the  real  estate :  some  of  them 
being  totally  inapplicable  to  the  subject.  If  those 
which  are  inapplicable,  are  omitted,  as  Lord  Hardwicke 
*  in  Gower  v.  Grosvenor  (SI )  says  they  ought  to  be,  such 
a  limitation  would  be  kft  as  would  in  my  apprehension 
give  the  absolute  property;  and  the  case  would  not 
materially  differ  from  Lord  Chatham  v.  Toihitt{9Sl)\  as 
there  would  be  an  estate  to  the  grandson  of  his  na- 
tural 

(21)  Barwmrd.  54-  Ftamt'i  Ex.  Jhv.  169,  4th 

(22)  6  Bm   P.  C.    460.     edit. 


Under  a.  di» 
position  of  per- 

■■  ""pro- 

perty by 

words,  used 
in  de?ising 
real  estate, 
those   inap- 
plicable are 
omitted. 
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18ML         tural  hfe,  with  a  remainder  to  the  heirs  of   his   hoij^ 

Bbowmckka  '^^*  would  give  the  absolute  interest;  and   no  limiu^ 

tion  OTer  would  take  effect 


BAfiOT. 


J  have,  thereforei  no  hesitation  in  sayings  that  a  good 
title  can  be  made  to  this  leasehold  property;  and 
therefore,  the  Exception  to  the  Master's  Report  must 
be  over-ruled  (23). 

(23)  Ante,  Evemt  v.  OeU,  Vd.  I,  286,  and  the  note. 


Rolls. 
181G. 

Jforc*  131*,  ROBINSON  v.  SCOTNEY. 

15IA. 

Charge  by  ad-  TN  a  Suit  upon  a  creditor's  Bill  the  Defendant,  who 
mission  dis-  ^^g  the   executor  and  residuary  legatee,   charged 

cnai^gea  only    j^j^g^if  |,y  yg  answer  with  the  sum   of  400/.    at  the 

^  ,.    ^.     .      time  of  the  testator's  death  in  the  hands  of  his  banker, 
application  im- 
mediate on  the  *"^  received  by  the  Defendant.     The  Schedule  to  his 

receipt  of  the  fuiswer  stated  that  sum  of  400/.  in  the  column  of  re- 
money,  p^^i.o-i  ceipts;  and  in  the  column  of  payments,  a  book  debt 
as  one  *-  ^  ^  from  the  testator  to  the  Defendant,  as  by  ledger,  from 
transaction,  the  year  17S1  to  1793,  and  the  sum  of  SOO/.,  as  re- 
not  by  distinct  ceived  by  the  testator  on  account  of  the  Defendant  for 
in  epeodent  ^^  good-will  of  a  house  and  shop,  sold  by  him;  daim- 
th  'd  r  ^  upon  the  whole  of  the  receipts  and  payments  s 
the  account!^     balance  of  838/.  5*.  3rf.    The  Master's  Report  finding 

the  sum  of  400/.  among  the  Defendant's  receipts,  and 
disallowing  the  two  sums  claimed  by  him  as  debts  from 
the  testator,  an  exception  was  taken  to  the  Report. 

Mr.  Hctrt  and  Mr.  Agar  against  the  Exception  con- 
tended, that  the  rule  established  by  Lord  Hardwieh, 
and.  since  followed (24),  is,  that  the  executor  is  charged 

upon 

(24)  Ante,  Ridgeway  w.  Darwiu,  T^oMpsoa  v.  Immkp 
VoL  VII,  404,  687.    Bknini  r.BurraM>,  I,  MM. 
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vpdn  his  Answer,  stating  nil,  that  he  admits  to  be  due ; 
and  must  from  his  own  accounts  carry  in  his  discharge^ 
and  support  it  by  proof;  but  the  credit,  which  he  gives 
himself  for  other  sums,  is  not  a  sufficient  ground  for 
allowing  them  in  discharge  of  the  sum  he  admits  to  be 
due ;  upon  which  admission  the  other  party  rests ;  de* 
clining  to  go  into  fiurther  evidence.  If  the  application 
IS  coupled  with  the  admission,  if  he  says  he  received  a 
particular  sum  on  such  a  day,  and  applied  that  sum  in 
such  a  manner,  the  whole  must  be  taken  together :  but, 
where  the  charge  is  distinct,  the  Master  is  not  to  allow  in 
discharge  other  items,  standing  unconnected  and  distinct- 
There  is  not  that  connexion  between  the  charge  and 
discharge,  which  the  rule  requires.  The  Defendant 
must  prove,  if  he  can,  the  larger  debt,  alleged  to  be  due 
to  him;  but  the  distinct  sum,  admitted  to  be  due  fron^ 
him,  must  stand  as  a  charge. 


m 


1816. 


RoBlNSON 
SCOTNEY. 


Tke  Master  of  the  Rolls.  ^ 

If  a  Defendant  admitted  in  one  part  of  his  answer, 
that  he  had  received  a  sum  of  money,  stating  in  another 
part,  that  he  is  creditor  in  an  equal  sum,  would  that  be  a 
discharge  ?  The  instance  usually  put  is,  that  he  received 
a  sum,  and  immediately  handed  it  over.  He  is  in  this 
unfortunate  predicament,  that  he  is  probably  charged 
with  more  than  he  owes ;  but  under  such  circumstances, 
that  the  Court  cannot  relieve  him;  meaning  to  claim 
a  balance  of  3S8/.  5«.  3(f.,  he  makes  it  out  by  charging 
himself  with  the  sum  of  400/.  as  received,  taking  cre- 
dit for  payments  made;  and  stating  that  balance  upon 
the  whole  of  the  receipts  and  payments  to  be  due  to 
him  from  the  testator.  The  Plaintiff  says,  he  will  lay 
his  finger  upon  the  admission  of  the  400/. ;  and  has  no- 
thing to  do  with  the  Defendant's  allegation  of  a  larger 
debt  due  to  him  from  the  testator ;  and  according  to  the 
rule  of  the  Court  it  is  competent  to  the  Plaintiff  to 

Vol.  XIX.  MM  do 
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684 


GASE8  IN  chancery: 


1816. 


Robinson 

9. 
ScOTNfiY. 


Farther  expla- 
natory Answer 
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Court 

[•685] 


do  so;  Aat  admisdoti  standing  separate  and  distn^sl 
from  the  allegation  of  debt ;  and  although  the  Defins* 
dant  has  endeavoured  to  connect  them  by  the  dedue* 
tion  of  one  sum  from  the  other,  it  is  not  the  leas  tme^ 
that  they  are  totaDy  distinct.  He  says,  he  has  evidence^ 
that  an  accounts  between  him  and  the  testator  were  aeit 
ded :  but  the  Master  could  not  enter  into  diat  evideacQ 
being  eridence  to  contradict  the  answer.  The  De&ndaai 
!s  therefore  in  this  dilemma;  that  he  has  adnrittpid  the 
debt  to  be  due  fwok  him;  and  has  precluded  himsfif 
from  giving  evidenee  of  a  settled  account;  as  that  wodl 
not  be  consistent  with  his  answer.  He  if,  dierefim^ 
charged  with  that  sum  of  400L  He  has  omitted  4o  hj 
before  the  Court,  as  he  ought,  a  case,  admitting  Ae  ni^ 
take,  and  desiring  leave  to  rectify  it  by  putting  in  m 
explanatory  answer  (85);  upon  which  the  Court  would 
*  judge :  as  he  has  not  taken  that  course,  the  exceptioa 
must  be  disallowed. 


(26)  Curling  v.  MarquU  TmonAend,  post,  e2B. 
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MILDRED  V.  ROBINSON.  "^«- 

March  Wti. 
QEORGE    WARD    ERRINGTON  bj  his  Wilt    Death  of  the 
dated  the  5th  of  March,  1813,  gave  all  his  real  debtor  in  pri- 
and  personal  estate  to  trusteesi  upon  trust  to  pay  lega-  ■®'*  ^y  ^™" 
eies;  and,  after  a  particular  disposition  of  IQfiOOL,  gave  ^^  °^^^  ^^  ^• 
the  residue  of  his  property  in  trust  for  bis  next  of  kin^  .    ^     bre    h 
according  to  the  Stiitute ;   and  directed  his  exeoutors,.  ^f  an  Order  of 
who  were  the  trustees,  to  pay  any  debts  upon  any  evir  Payment  nn- 
dence  they  think  proper,  except  the  claims  mentioned  in  der  an  Award 
the  margin.  does  not  ex- 

tingaish  the 

The  testator  died  soon  afterwards.    No  chums  were      .  ^  !^  ^^,  * 

as  the  latter. 
The  Bill  was  filed  by  creditors  on  behalf  of  them-  excluding 

selves  and  all  others ;  praying  the  usual  accounts  and  a  other  reme- 
*  sale  of  the  real  estate,  in  case  of  a  deficiency  of  the  r«eof«i  ^^^» 
personal ;  stating  the  origin  of  the  Plaintiff's  debt,  by  an  ***^  ^^ 

award  upon  a  reference  under  a  Decree  by  consent  in  •'«»*««  !• 

1797,  that  the  testator  should  pay  to  the  Plamtiff,  John  ^rfacHOT^  ^ 
Ward,  as  executor  of  his  father,  87312.  13s.  llcf.  as*    rp.    ^/.  . 

wgned  of  UmiuUons 
not  applicalile 
to  debt  by  Deeree,  Order,  or  Award.    The  time  while  the  debtor 
is  in  castody,  not  considered. 

Right  of  creditor  by  Decree,  or  Jiidgment,  to  come  in  under  a 
general  Decree,  without  reviving. 

Decree,  though  equal  to  a  Judgment  as  to  personal  estate,  does  not 
affect  land. 

Testator  gave  all  his  real  and  personal  estate  to  his  Executors,  in 
trust  to  pay  legacies;  and,  after  a  particular  disposition,  gave  the 
residue  of  his  property  in  trust  for  his  next  of  iciB ;  directiog  his 
Executors  to  pay  any  debts  upon  any  evidence  th^  think  proper, 
except  the  claims  mentioned  in  the  margin:  a  general  conversion 
into  a  mixed  fund,  applicable  to  all  debts,  none  beiog  mentioned  in 
the  margin,  on  evidence  satisfactory  to  the  Executors,  although  not 
strictly  legaL 
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signed  by  him  to  the  other  Plaintiff;  that  for  breadi 
of  an  Order,  made  on  the  34ih  of  November,  1800,  for 
pa3riDent  of  the  money,  the  testator  was  by  an  Order, 
made  on  the  2d  of  June,  1801,  committed  to  the  prison 
of  the  Fleet,  where  he  remuned  until  his  death  in  tli^ 
year  181S. 


The  answer  contended,  that  die  IHaintiff  procee&jf 
by  attachment,  had  made  his  election  not  to  sue  at  law- 
and,  as  the  testator  died  in  prison,  in  ezeciitioii  ondar 
process  of  attachment,  the  Plaintifis  are  barred  firoor 
maintaining  any  fiurtiier  proceeding  at  Law  or  in  Equity^ 
and  the  debt  is  merged,  and  extingruished :  that  the  csmt 
is  not  within  the  Statute  (S6)  for  the  relief  of  crediton 
of  persons  who  die  in  execution ;  that  the  debt  was' s 
simple-contract  debt,,  and  not  a  charge  on  the  land;  aad 
the  refusal  to  pay  a  personal  wrong  only,  and  extm- 
guished  by  the  death  of  the  debtor ;  insisting  also  npoa 
the  Statute  of  Limitations  (S7). 


MarcklML 


[  •587] 


The  Master  of  the  Rolls. 
The  principal  question  in  this  cause  is,  whether  ibi 
real  estate  is  subject  to  the  debts:  but  some  pr^ni* 
nary  objections  have  been  taken,  partiy  to  the  Plaintiff's 
•  debt  itself,  and  pardy  to  the  form  of  the  proceeding. 
Some  of  the  Defendants  state  various  objections  to  the 
award,  by  which  the  Plaintiff's  debt  arises,  into  die 
merits  of  which  it  is  incompetent  to  them  now  to 
enter ;  therefore,  I  do  not  notice  those  objections :  bat 
tiiey  also  insist,  that,  as  the  debtor  died  in  custody  under 
the  commitment  for  non-payment,  the  debt  was  extin- 
guished. No  authority  was  cited  for  that,  nor  any  prin- 
ciple, but  by  analogy  to  the  old  rule,  as  to  the  writ 
of  Capias  ad  satisfaciendum,  when  the  debtor  died  in 
prison. 

With 
(M)  SUt.  21  Jam.  I.  c,  24.  (27)  Stat.  «1  Jm.  L  c  Ifc 
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'  tVith  respect  to  that,  let,  a  commitment  by  a  CouH 
of  Equity  for  non-payment  of  money  under,  an  award  ii 
not,  as  the  Capias  is,  ezdusive'of  other  relmedies;  next, 
if  it  were,  still  according  to  the  analogy  the  death  of,  the 
debtor  in  custody  ought  not  since  the  Statute  of  Joe.  I. 
to  operate  as  a  satisfaction  of  the  debt. 

It  was  insisted,  3dly,  that  the  debt  is  barred  by  the 
Statute  of  Limitations.  What  part  of  that  Statute  appKes 
to  debts  by  Decree,  Order,  or  Award,  is  not  shewn ; 
nor  how  the  debt  is  to  be  barred,  by  the  timie  the 
debtor  remains  in  custody  for  non-payment  of  the 
debt  It  is  insisted,  that  the  former  suit  ought,  to 
have  been  revived  by  the  Plaintiff,,  instead  of  a  new  one 
being  instituted.  The  former  suit  could  not  have  been 
prosecuted  with  any  exclusive  effect.  A  creditor  by 
Decree  must,  as  all  other  creditors,  take  his  satisfaction 
but  of  the  assets ;  and  is  to  seek  it  just  as  any  otfier  cre- 
ditor may.  The  question  is,  whether,  if  there  are  sever 
ral  creditors  by  Decree,  each  is  to  be  compelled  to  pro^ 
secute  his  several  suit  instead  of  eoming  in  under  a  ge- 
neral Decree.  I  have  inquired,  whether,  if  a  creditor 
claims  in  the  Master's  office  under  i^  Judgment  or  D&r 
f  cree,  it  is  held  necessary,  that  it  should  be  revived ; 
and  I  find,  that  the  practice  is  not  so  understood* 

-  The  question  then  is,  whether  the  real  estate  is 
charged ;  for,  though  a  Decree  is  equal  to  a  Judgment, 
that  is  only  as  to  personal  estate ;  and  does  affect  the 
land.  The  testator  turns  all  his  real  estate  into  money ; 
and  makes  the  whole  one  mixed  fund.  All  the  trusts 
after  that  direction  are  to  be  executed  out  of  the  pro- 
duce of  such  mixed  fund;  and  all  the  payments  are 
to  be  made  out  of  the  same  fund.  '  The  direction  to 
his  executors  to  pay  any  debts  upon  any  evidence 
they  think  proper,  except  the  claims  mentioned  in  the 
margin^:  none  being  mentioned  in  the  margin,  is  an  autho- 
rity 


wiew 


MiLDRBD 
V. 

.Robinson. 
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rity  to  pay  aU  debts,  and  upon  siteh  etidenoe  as  fley 
think  proper.  HSb  intentioii  coidd  not  be,^  ibkt  hk  tt^ 
cutots  fiSiould  have  an  arbitrary  power  to  pAy  at  not  to 
pay,  as  they  might  think  fit.  They  were  indeed  to  f&f 
upon  what  eridence  they  thought  proper :  that  is,  iqioi 
evidence  satisfactory  to  theni^  although  it  night  nol  be 
strictly  legal. 


[  ♦589] 


Then,  out  of  what  fond  are  they  to  pay  ?    Theie  m 
but  one,  and  that  a  mere  mtoey  fiind:  the  haad^  eoa* 
verted  into  money,  being  mixed  with  the  pesmonal  pro- 
perty, and  the  whole  given  to  his  trus€ees»  who  are  abo 
Che  executors.    That  is  the  only  fobd,  otft  of  whidi  aif 
payment  earn  be  made.   Would  it  be  unlawful  for  iiai 
to  apply  any  part  of  that  fond  to  the  paj^ent  of  deblsf 
No  i  the  testator  says,  it  shall  be  generally  lawful  to  .p9 
debta }  and,  if  lawfol,  it  waa  incumbent  upon  tbem  se  19 
apply  it;  and,  as  the  residue  cannot  be  paid  over,.nii 
all  the  debts  are  paid,  which  the  executors  are  audio* 
rized  to  pay,  it  is  to  be  read,  as  if  that  elauae  preoedsd 
the  declaration  as  to  the  trust  for  the  next  of  kin:  is 
*  other  words,  the  trustees  were  to  stand  possessed  sf 
the  residue,  i.  e*  of  the  residue  of  all  his  pgoperty»  sob- 
ject  to  such  debts  as  he  shall  not  have  excepted  in  die 
mar^n.  ■  He  has  not  excepted  any  debts  in  the  margiaj 
therefore,  out  of  the  fond,  composed  of  the  produce  of 
his  real  estate  and  the  residue  of  his  personal,  all  the 
debts  are  to  be  paid. 


101«-  RAINE,  Ex  parte. 

AprUMd. 

On  the  acci-    HPHE  Petition,  by  a  Solicitor,  who  had  taken  out  a 


Commission  of  Lunacy,  stated,  that  the  Conunissioo 


dental  loss  of  a    "^ 

Commission  of 

Lunacy,  after 

Inquisition  found.  Order  for  a  duplicate  Commission ;  snd  the  Inqui* 

sitioD,  which  was  recovered,  to  be  annexed  to  it. 
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was  exeeated  MtWareesieri  and  the InquintiiAi,  signed 
by  the  Jury  and  three  Commiiuriflneri  on  the  5i7tfa  of 
'^bntary,  was  in  a  parcel  depdrited  at  the  coach-offioe 
kk  WarcesieTf  to  be  sent  by  the  maSL  Th6  coach-i 
office  was  robbed,  and  the  parcel  taken.  On  the  18th 
of  March,  the  Inquisition  was  found  hanging  to  a  twig 
On  the  bank  of  the  river  Severn,  about  eight  miles  from 
Warcesten 

The  Petition  prayedi  that  the  Cleric  of  the  Custodies 
may  be  ordered  to  make  out  a  duplicate  of  the  said 
pommissiouj  bearing  the  same  teste^  and  directed  to 
{he  same  Commissioners ;  and  that  the  three  acting  Com- 
missioners under  the  former  Commission  may  annex  to 
such  duplicate,  when  sealed,  the  said  Inquisition,  taken 
as  aforesaid;  and  may  return  the  smne  forthwith* 

Mr.  Dawdestoett,  in  siTpport  of  the  Petition,  upon  these 
ketil,  verified  by  affidavit,  suggested,  that,' the  contents 
*of  the  parcel  having  been  thrown  into  the  river,  the 
Commission  suAk  with  the  Seal. 

The  Lord  Chancellor  said,  this  Petition  was  pre* 
sented  under  very  singular  circumstances;  but  an  Order 
{6^  si  Coipmission  was  made  by  Lord  Hardwicke  under 
circumstances  as  singular ;  and  accordingly  made  the 
Order  prayed  by  this  Petition* 


1816. 


WILL  AN  r.  WILL  AN  (28). 


Ex  forte. 
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1816. 

Apnl  25M, 

26M. 


TTNDER  the  Decree  in  this  cause  (29^,  directing  the    Aftef  exami^ 
Master  to  inquire,  what  lasting  and  substantial  im-  nslion  under 

provements  ^^^^^  ^«fore 
the  Master 
(28)  Oop.  291.  (29)  Ante,  V6l.  XVI.  72.        eoncladed  «.d 

made  known,  farther  examination  not  permitted  wiihoat  an  Order,  on 
surprise  clearly  established* 

Waiver  of  irregularity  by  examiniog  before  the  Master  without  a 
preYioos  state  of  facts* 
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proTemei^  liad  been  made  by  the  Defendant  or  Ui 
nnderrteiuuits^  the  parties  to  be  erammed  iipcm  InteFr 
rogatories,  as  the  Master  should  direct,  the  Pkioliff 
immediately  carried  in  a  state  of  £u:ts,  inaiating,  diat 
there  were  no  lasting  and  aubstaatial  improTements ; 
iipon  which  state  of  facts  his  examination  was  taken; 
and  both  parties  proceeded  to  oMmine  witnesses  befiote 
the  Examiner.  No  state  of  fiMsts  was  carried  ia  bydl^ 
Defendant  until  after  the  dose  of  that  examinaticm ;  and 
isome  time  after  it  had  been  concluded  and  made  known 
tiie  Plaintiff  proposed  to  go  into  a  fiuther  examinatioD; 
which  being  refused  by  the  Master,  as  contrary  to  die 
practice,  a  Motion  was  made,  that  the  Master  ahould 
be  directed  to  receive  the  evidence. 


[  ♦sgi  ] 


Mr.  Fimbkmque,  Mr.  Hari,  and  Mr.  Trower,  in  sop* 
port  of  the  Motion,  insisted,  that  there  is  no  such  pro- 
*  ceeding  in  the  Master's  Office  after  a  Decree  as  iissiiing 
publication ;  and  the  Master  qf  the  Ralls  so  states  it  ia 
ParUnsou  Y.Ingram  {SO):  the  Master  tiierefbre  is  not 
precluded  from  receiving  the  farther  evidence,  tendered 
by  the  Plaintiff. 


Sir  Samuel  RomUly,  Mr.  Leach,  and  Mr.  JBeO,  Ar 
the  Defendant. 
The  practice,  analogous  to  that  upon  exanunatiooi 
before  a  Decree,  prevails,  and  ought  to  prevail,  in  die 
Master's  Office  afterwards,  with  the  exception,  that  sfl 
parties  are  permitted  to  make  affidavits  firom  time  to 
time:  but  that  is  by  consent;  and  much  is  done  by  con- 
sent before  A^  Master,  with  great  convenience,  espe- 
cially upon  long  accounts,  &c.  The  passage  referred  to 
in  Parkinson  v.  Ingram^  is  misunderstood.  The  Master 
of  the  Rolls  means  only,  that,  though  the  form  of  pub- 


(30)  Ante,  Vol.  Ill,  e03 ; 
see  008^  It  was  observed 
at  the  Bar,  thst  the  practice 


still   prevailed    against   thsl 
solemn  decision. 


CASES  IN  CHANCERY. 


S&l 


iieation  does  not  take  place,  where  the  Examination  is 
•before  the  Master,  the  same  principle  applies,  not  with 
•eqaal  strictness,  but  with  sufficient  caution  to  secure  the 
ladrancement  of  justice.  Upon  this  question,  as  to  the 
improvements  made  by  the  Defendant  and  their  value^ 
one  party  cannot  be  permitted  to  amend  his  case,  after 
<all  the  >  examination  before  the  Master  has  been  closed^ 
^and  made  known. 


1816. 


Will  AN 

WiLLAN. 


The  Lord  Chancelloiu 
<  It  was  held  in  one  case,  that  the  Master,  having  exa- 
mined a  Defendant  upon  Interrogatories,  could  not  re- 
-examine him:  but  Lord fTardtm^e  afterwards  held,  that, 
though  that  is  so  as  to  a  witness,  it  is  not  as  to  a  party, 
upon  the  distinction,  that  the  Decree  authorises  the 
*  Master  to  examine  the  parties  upon  Interrogatories* 
as  he  shall  think  fit;  and  therefore  he  can  re-examine 
a  party,  though  not  a  witness.  For  the  present  I  set 
aside  the  consideration,  whether  the  Court  can  under 
the  circumstances  make  an  Order  upon  the  Master  to 
receive  evidence;  and  whether  the  objection,  taken  in 
the  Master's  Office,  can  be  considered  as  waived  by  con- 
duct there ;  and  I  take  this  to  be  simply  a  question  of 
practice,  whether  after  the  depositions,  taken  before  the 
Examiner,  have  been  seen  on  both  sides,  the  Master  can 
in  the  regular  discharge  of  his  duty  farther  examine  to 
the  same  matters  in  this  sense,  as  to  what  is  insisted  on 
by  the  Defendant  with  regard  to  the  improvements.  It 
is  perfectly  established,  that  after  publication,  previous 
to  a  Decree,  and  the  depositions  have  been  seen,  you 
^mnnot  examine  witnesses  farther  without  leave  of  the 
Court;  which  is  not  obtained  without  great  difficulty; 
and  the  examination  is  generally  confined  to  some  par- 
ticular facts  (31 ).    At  the  hearing  of  the  cause  the 

Coiurt 


[•sag]. 


(31)  Ante,  127.  PurctU  v. 
M^Namara,  Vol.  VIII,  324, 
and  the  note,  327.  White  v. 
PurceU,  1  Ves.  ^  Bea.   151. 


fVatmcre  v.  Dickinson,  2  Ves. 
if  Bea.  267.  Annm.  ZVes.if 
Bea.  93. 


After  Pablicar 
tion,  no  far- 
ther examina- 
tion without 
leave,  not  ob- 
tained without 
great  difficulty, 
and  generally 
confined  to 
some  particu- 
lar facts. 
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.1816.         Court  8068  an  the  erid^iice}  tod  iC  imtead  of  deddni^ 

.^^'^  upon  the  iiiferaie6»  it  directs  inqutrieB^  the  Dteree,  di- 

g^  retting  those  inquiries,  is  in  truth  the  leave  of  the  CooBt 

.  WiLLAlf.     ghren  for  farther  exaitiination  of  witnosaea  upoii  the  naj 

Under  Decree,  j^^^    There  is,  hdweVer^  m  great  distinelicm  between 

directing  in-     ^  ^^^  ^  ^^  q^^  ^^  ^  Master^    Uadai  swh 

^^'  '^''  ,^  directioo  the  Master  caimot  examine  m  whnesa,  whir 

Master  cannot  ~ 

without  an  Or-  ^^  heen  examined  in  chief  in  the  cauae^  witfaoDt  am 
der  examine  a  Order.  However  essential  to  justice  that  exanunatioii 
witness,  who  may  be,  the  Master  has  no  authority  to  ewaminft  audi 
has  been  exa-  ^  witnete,  unlesa  it  is  given  to  him  by  the  CSoori  |  who 
mined  in  chief  ^^^  ^  administnition  of  justice  by  the  role^  that 
in  the  cause,     ^^j^  examination  shaU  Hot  take  place  widknit  apedsl 

leave. 

Thn  Mtil  '^  ^  ^'^^  ^'^  there  is  no  such  thing  aa  publicatian  of 

armed  bv  De-  ^^P^^^^^^*^  before  the  Master.  I  ooUect  from  the  ibni 
cree  expressly  ^  Decrees,  that  the  Master  id  armed  by  the  Decree  ex- 
with  power  of  pfessly  with  a  power  of  exatmning  the  partiea  iipoe  i»> 
examining  the  lerrogatdries ;  and  I  find  it  aettkd  by  Lord  Hmrdmkh 
parties,  as  he  j^  ihe  case,  to  which  I  have  alluded,  diat  tbe  Master  esa 

!^th^f  ^^'  ^i^ou^  1^^  re-examme  a  Defendant,  whtai  he  had  be* 
,  fore  examined,  (  contrary  to  a  prior  decision,  directly  dtt 

mine  a  Defen-  ^^^^''^  ^^  ^^^* )  ^P^^  ^^  ground,  that  the  Court  anasi 
dant,  whom  he  ^  Master  with  power  as  to  the  Defisndanta  to  examins, 
had  before  ex-  as  he  should  think  fit ;  and  I  apprehend,  that  interrogBp* 
amined.  lories  to  examine  parties,  must  be  settled  by  the  Mastcb 

Intenogato-  I  ^^'  ^^^  know  how  that  is  as  to  witnesses :  I  laMnr,  thst 
ries  to  exaiaine  many  special  Orders  have  been  made  by  the  Court  finr  the 
parties  must  be  examination  of  witnesses,  and  expressly  directing  .thst 
settled  by  the  fjj^  Master  should  settie  the  interrogatories.      I  lay  oat 

nMUM-*   AS      ^consideration  affidavits}  as  that  is  by  oonaent:  bat 

to  witnesses. 

^^^,  atrictiy  speaking,  where  witnesses  are  examined  oe'dept^ 

special  Orders  ^'^^'^^  before  the  Master,  the  contents  ought  to  be  koowa 

for  that  par<*  ^ 

pose. 

AflUarits  before  the  Master  by  consent. 

Depositions  before  the  Master  not  to  be  knoWn  by  the  parties,  tihtil 
the  whole  examination  is  concluded. 
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to  neither  party  until  the  whole  is  condaded.  Therefore 
whether  publication  takes  place  in  manner  and  form^  as 
has  been  described  at  the  Bar^  or  notj  yet^  if  the  prin- 
piple  iS)  as  I  believe  it  will  be  founds  that  the  deposiliong 
of  witnesses  should  be  kept  by  the  Master  until  the  coilt 
elusion,  thitt  conclusion  is  in  truth  the  publication  standi 
if  the  rule,  on  which  the  Court  proceeds  before  th^ 
Decree,  is  good,  that  when  the  examination  arriyes  .itt 
the  conclusion,  there  shall  be  an  end  of  the  matter,  unless 
farther  inqmry  is  directed  by  the  Court,  it  is  very  difficult 
to  maintain,  that,  when  the  depositions,  taken  in  the 
Master's  office,  are  Opened,  on  the  ground  that  the  busi- 
ness is  concluded,  the  same  principle  is  not  wholesome 
there. 


Wk 
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All  these  directions,  however,  are  for  the  benefit  of 
either  both,  or  ofie,  of  the  parties ;  and  this  being  for  the 
^benefit  of  the  Defetidant,  he  may  Waive  it;  and  the      [  <»594  ] 
Master  Would  have  correctly  executed  his  duty,  if  he     Party  may 
had  reported,  that  he  by  the  Defendant's  desire  forbore  ^aiv«  sn  in- 
to make  that  inquiry,  directed  for  his  benefit.  V^y^  directed 


for  his  beoefiU 


Great  inconvenience  occurs  in  this  case  certainly:  the 
Decree  giving  the  defendant  the  benefit  of  all  his  snb^ 
stantial  improvements.  The  Plaintiff  brought  in  his  state 
of  facts;  and  witnesses  were  examined  before  the'Exa^ 
miner  as  to  that  state  of  facts ;  and  for  some  reason  the 
Defendant's  state  of  facts  was  not  brought  in,  until  the 
examination  was  gone  through  for  the  Plaintiff,  and  all 
the  depositions  were  known  to  both.  '  That  is  not  re- 
gular ;  nor  do  I  know,  why  it  was  permitted.  It  is  re- 
presented as  hard,  that  they  may  not  both  examine  to  that 
state  of  facts ;  but,  if  the  practice  of  the  Court  is  against 
it,  I  do  not  apprehend,  that  I  am  authorised  to  say,  the 
faster  shall  not  act  according  to  the  practice.  There 
may  be  reason  for  applying  under  the  circumstances  for 
special  leave :  but,  if  the  general  practice  will  not  permit 

this. 
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this,  that  must  be  consideTed  known  to  the  suitora,  or 
their  advisers ;  and,  if  the  circumstance,  that  die  depo- 
dtionsrwere  suffered  to  be  known  to  the  parties,  makes  it 
impossibk,  that  is  not  the  fitult  of  the  Court.  If  I  find» 
that  the  Masters  do  not  agree  upon  this,  I  will  send  it  to, 
them  to  certify,  what  the  practice  is,  as  I  did  in  a  fionner 
instance,  which  produced  their  unanimous  opimoo  agunst 
Uie  practice  alleged. 


2%e  Lard  Chancellor. 
The  case  of  Shepherd  v.  CoUyer  (32),  which  I  have 
examined  in  the  Register's  Book,  strongly  supports  the 
*  Master's  opinion  upon  the  practice.  In  that  case  the 
Court  had  ordered  the  Master  to  inquire  into  the  value  of 
an  estate,  and  the  Defendant  to  pay  the  value  with  in- 
terest. It  was  suggested  by  one  par^,  that  it  might  be 
necessary  to  the  proper  result  of  the  inquiry  to  exanuoD 
a  particular  individual,  a  tenant  in  possession:  but  die 
Master  conceived,  that  after  he  had  copied  and  defi- 
vered  out  the  depoations,  he  could  not  examine  aoj 
person  without  a  special  Order ;  and  then  the  Court  de- 
clared, that  it  considers  it  reasonable,  and  orders,  that 
$he  Master  shall  be  at  liberty  to,  examine  that  pv- 
ticukr  individual,  not  witnesses  in. general,  upcm  that 
point. 

Upon  the  authority  of  this  case,  which  proves  that  the 
Master's  opinion  as  to  the  practice  is  right,  I  must  re- 
fuse this  Motion.  Present  a  Petiticm  upon  the  special 
circumstances. 

A  Petition  was  accordingly  presented  by  die  FUntifl^ 

praying,  either  that  the  depositions  of  the  Defendant  may 

be  suppressed ;  or  that  the  Petitioners  may  be  permitted 

to  go  into  further  evidence  before  the  Master  to  repd 

their  effect. 

Mr. 

(32)  In  Chancery  before  Lord  Ekrdmckt^  1774. 
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Mr.  FanUanque,   Mr.  Hari,   and  M r.  Trcwer,    uf         1616. 
support  of  the  Petition. 
The  case  of  Shepherd  v.  CoUyer    proves,    that  the' 
Court  has  a  discretion  to  make  an  Order  for  this  pur- 
pose.   This  Petition  is  presented  upon  the  irregularitf 
*of  this  examination,  jBrst/in  not  being  preceded  by  a>      [  *596  ] 
state  of  facts,  brought  before  the  Master  by  the  De-' 
fendant ;  without  which  he  was  not  entitled  to  examine 
under  the  Decree;  the  Plaintiff  having  no  means  of  ex- 
amining witnesses  to  the  facts  proved,  or  of  cross-ex- 
amining.   If  there  is  no  authority,  common  sense  requires 
that  course  of  proceeding.    How  can  the  Plaintiff  con- 
trovert this  claim  for  improvements  ?    He  is  entitled  to 
the  interference  of  the  Court,  if  not  to  suppress  the  de- 
positions, so  irregularly  taken,  at  least  to  enable  him  to 
repel  their  effect.    When  a  Decree  directs  inquiries,  the 
party,  who  is  to  establish  the  affirmative,    ought  upon 
all  occasions  to  bring  in  a  state  of  facts.    The  Pl^ntiff 
states  generally,  that  there  were  no  improvements ;  but 
is  not  required  to  negative  every  fact  in  the  Defendant's 
examination.    The  greatest  inconvenience  will  be  the  re- 
sult of  the  proceeding  now  proposed.    The  Defendant's 
examination  cannot  be  represented,  and  was  not  con- 
sidered, by  any  of  the  parties,  as  a  state  of  facts,  which 
is  in  the  nature  of  a  bill  and  cross  bill :  but  upon  this 
examination  the  Plaintiff  cannot  know,    what    sort  of 
improvements  the  Defendant  had  made,    nor  that  he 
meant    to    insist    upon    all    this    under-draining,    &c. 
Another     irregularity    in     this    examination     is,     that 
it  was  taken  upon   interrogatories  not    settled  by  the 
Master. 


Sir  Samuel  RomiUy,  Mr.  Leach,  and  Mr.  Bell,  for 

the  Defendant 

This  irregularity,  that  the  Defendant  had  gone  through 

the  examination  without  having  brought  in  a  state  of 

tkcis,  has  been  known  to  the  Plaintiff  above  four  years. 

One 


im 


CASES  IN  CHANCBRY; 


1616. 


WiLLAN 

V. 
WiLLAN. 

[  •597  ] 


CHie  of  the  most  saored  rates,  applying  equally  to  et- 
aminations  before  the  Decree,  and  afterwards  before  the 
•  Master,  is,  that,  where  an  examination  is  taken  upon  in- 
terrogatories, and  not,  as  it  can  only  be  by  consent,  np&i 
affidavits,  one  parly,  having  seen  all  the  proofs  on  ilhi 
other  side,  shall  not  be  at  fiherty  to  go  into  evidenee  fi»^ 
the  purpose  of  meeting  and  adapting  his  case  to  Ihal 
which  is  before  him,  and  sworn  to.    That  rule  is  mermt 
dispen8e4  with  except  upon  affidavits  by  the  party  and 
his  solicitoi^,   thi^t  they  have  not  seen  the  deporitioiiB« 
The  Plaintiff  in  this  ease  carried  in  his  state  of  &ti^ 
The  Decree  was  his.    He  had  the  conduct  of  the  causes 
The  Defendant,  although  it  was  incumbent  on  him  to  go 
through  all  his  evidence,  before  the  PlaintiflTs  deposi- 
tions were  publbhed,  was  not  called  upon  to  state  Ui 
claims,   until  the  Plaintiff  had  gone  through  his  eaae. 
The  Plaintiff,  having  carried  in  his  state  of  facts,  on  At 
12th  o(  May,  18Q9,  upon  the  affirmance  of  the  Decree 
on  the  re-hearing  immediately  exhibited  interrogatorieSi 
That  is  precisely  in  the  nature  of  a  Bill  and  Answer* 
The  Plaintiff  was  entitled,  not  only  to  a  discovery  ot  As 
alleged  improvements,  but  also  to  know  the  Defendant^ 
daims,  in  order  to  meet  them.    The  interrogatories,  esf 
hibited  for  the  Defendant's  examination,  inquire,  what  ait 
the  improvements  alleged  to  have  been  made,  the  motmf 
expended,  what  claims  the  Defendant  makes  in  respect 
of  such  improvements,  and  how  he  makes  them  out,  and 
ascertains  the  sums  expended.    The  Plaintiff  examinsi 
witnesses,  upon  interrogatories  never  seen  by  the  De? 
fendant,  nor  by  the  Master,  being  before  the  Examiner, 
to  shew,  that  the  Defendant  had  made  no  lasting  hnprovO' 
ments;  and  the  Defendant  had  a  right  upon  the  Plain- 
tiff's state  of  focts,  not  only  to  cross-examine,   but  to 
examine  originally ;  and  such  examination  being  regular 
and  completed,  the  Plaintiff  is  not  at  liberty  to  go  into 
a  new  examination.    The  very  reason  of  this  applies^ 
tion,  that  the  Defendant  has  made  a  much  better  cass 

than 
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flian  was  expected,  is   that,  against  whieh  the  nue  iA 
directed. 

The  Lord  Chancellor. 
Great  consideration  is  required,  before  I  can  give  way 
to  this  application.  The  question  lies  in  a  very  narrow 
(Dompass;  whether  the  proceedings  in  the  Master's 
office  are  so  according  to  practice,  as  to  make  it  unfit 
to  grant  this  petition ;  or,  if  the  practice  is  against  it, 
whether  there  has  been  such  surprise,  as  may  work 
considerable  mischief,  against  which  the  Court  ought 
in  sound  discretion  to  protect  the  parties,  or  any  of 
them. 


1810; 
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The  Decree  in  this  cause  calls  upon  the  Master  to 
inquire,  what  lasting  and  substantial  improvements  the 
Defendant  or  his  under-tenants  have  made,  except  those 
required  by  the  lease  of  1790;  the  benefit  of  which  he 
was  to  have  by  the  Decree ;'  the  Court  reserving  the  am*- 
eideration  of  what  was  to  be  done  with  regard  to  the 
Improvements  until  after  the  Report.  Upon  this  the 
Plaintiff,  according  to  the  mode  of  proceeding,  brought 
in  a  state  of  facts;  and  tendered  it,  with  a  negative 
issue,  that  the  Defendant  was  not  entitled  to  any  thing 
in  respect  of  lasting  and  substantial  improvements.  He 
might  have  called  upon  the  Defendant  at  that  moment  to 
bring  in  his  state  of  facts;  and  it  would  have  been  much 
more  convenient  so  to  have  called  for  an  affirmative  issue 
than  to  content  himself  with  that  negative  one.  He 
called  upon  the  Master  to  examine  the  Defendant  by 
interrogatories,  (which,  being  for  the  examination  of  a 
party,  would  be  settled  by  the  Master),  to  say,  in  respect 
of  what  substantial  and  lasting  improvements  he  made 
any  claim,  and  how  it  was  made  out;  putting  every 
question,  that  would  bring  out  complete  information  as 
to  the  nature  and  extent  of  the  claim,  and  how  the  De- 
*fendant  was  entitled  to  have  it  allowed.  An  examin- 
ation 


Interrogato- 
ries for  the 
examination  of 
a  party  settled 
by  ibo  Master. 


[  ♦599  ] 
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[•600] 
ExamiDation 
to  points  not 
in  issne  of  no 
effect 


ation  was  put  in,  which  I  must  suppose  suffident, 
no  relation,  than  I  can  discover,  to  lasting  and  substan^ 
improvements.    The  Plaintiff,  having  thus  had  a  state- 
ment in  some  manner  of  what  the  Defendant  dbdmed, 
proposed  to    examine  witnesses  to   these  points;    Ihit 
they  had  known  these  £Eirms,  &c. ;  interrogating  whediex> 
during  the  occupadon.  of  the  Defendant  and  those  odieK 
persons  they  had  made  any  apd  what  substantial  and 
lasting  improvements,   ip.  building,   &c.;   wbich  wooli 
have  enabled  him  to  prove,  that  be  had  maintained  his 
negative  issue.    In  this  state  of  things,   though  it  wa« 
suggested,  that  they  were  wrong  in  examining  before  i 
state   of   facts,  the  Plaintiff,   who   had    tendered   thf 
negative  issue,  and  prepared  his  interrogatories  in  sup- 
port of  it,  producing  witnesses  to  prove,  that   no  bar 
provements  were  made,  permits  the  other  party  to  pro: 
ceed  in  examining  without  objecting,  that  he    had  not 
brought  in  a  state  of  facts ;  and,  though  the  Defendant*! 
interrogatories  are  drawn  with  more  words^  as   to  ma- 
nuring,  &c.  yet  there  is  interrogatory  enough   by  Ae 
Plaintiff  to  negative  or  substantiate  every  thing,  that  was 
done,    or   omitted,    in   the  management  of  the  fanns. 
They  come  to  a  conclusion  without  objection ;  and  then 
the  Plaintiff  appears  surprised  by  the  result  of  his  ex- 
amination :  I  understand  him  to  mean,  that  he  was  svnr 
jnrised  by  the  examination  as  to  manuriog,  draining,  &c. 
not    having  himself  examined    so.  closely,    or  whether 
those  things  are  to  be  considered  substantial  improve- 
ments.    Upon  the  question  of  practice,    whether  thb 
examination,  so  accurate  and  extensive,  ought  accor^ng 
to  the  practice  to  be  suppressed,  as  there  was  no  state  of 
facts  previous  to  examining  the  Defendant's   witnesses, 
I  cannot  say,  that  it  is  not  competent  to  the  FUuntiff  to 
*  waive  the  objection  to  a  Defendant's  examining  without 
a  state  of  facts.    If  he  examines  to  points  not  in  issoe, 
those    depositions  will  go  for  nothing:    but  I  am  not 
prepared  to  say,  that,  if  he  is  allowed  by  the  Plaintiff  to 
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examine  to  points,  in  issuei  ad  lie  has  examined  morc^ 
extensively,  accurately,  and  with  more  care,  than  was 
expected,  therefore  the  Plaintiff/ after  obtaining  the  de- 
positions to  points  in  issue,  inay  take  the  objection^ 
that  there  was  no  state  of  facts ;  and  therefore  the 
whole  is  to  go  for  nothing.  That  is  farther'  than  I  can 
go.  As  to  the  allegation  of  surprise,  I  cannot  deter- 
mine, what  was  in  their  minds  with  reference  to  the 
nature  of  the  claim  or  state  of  facts  to  be  brought  in 
by  the  Defendant.  I'  will  see  the  Master,  with  a  view 
to  consider,  what  is  to  be  done  with  it,  as  a  case,  not 
of  general  practice,  but  of  circumstances,  raising  an  ex- 
ception. Surprise,  and  its  effect,  ought  to  be  Seriously 
made  out;  as  the  precedent  of  thus  letting  iii  farther 
examination,  unless  upon  circumstances  clearly  under- 
stood, would  be  very  dangerous. 


1816. 
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The  Petition  was  afterwards  dbmissed. 


CARELESS  V.  CARELESS  (33). 


[601] 

Rolls. 

1816. 

May  1th,  13/A. 


jaOBERT   CARELESS,    by  his  Will    bequeathed    Legacy  «  to 

500/.  without  any  interest,   in  trust  for  John  Bil-  "  Robert  C. 
Ungsley,  provided  the  same  should  be  claimed .  within  "™y  nephew, 

(33)  1  ilfer.  384.  '' JoaephCr 

Other  clauses 
describing  "  my  nephew,  J?o6erf  C"  generally;  and  one  legacy  ''to 
"  my  nephew,  Robert  C.  the  son  of  John  C"  The  testator  had  only 
two  brothers,  John  and  Thoma$  CL,  each  having  a  son,  named  Robert  C. 
Parol  evidence  admitted  to  resolve  this  latent  ambignity ;  shewing 
intimacy  with  the  son  of  John,  and  very  slight  knowledge  of  the 
other ;  and  the  legacy  was  decreed  to  the  former. 

Legacy  without  any  interest  to  A.,   if  claimed   within  five  years 
from  the  testator's  death;  if  not,  the  same  sum  without  interest  as 
aforesaid  to  B,;  no  claim  being  made  by  A,,  decreed  to  B.,  with  in- 
terest from  the  end  of  five  years  at  four  per  cent. 
Vol.  XIX.  N  N 
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if0  yew  fipon  hit  deadi «  bot  in  oue  ^ 
ahauU  not  be  daimed  within  five  yeiu»  from  bis  deiidi^  4^ 
he  gave  and  bequeathed  "  the  nme  fom  of  $00^,  wtthont 
'^  interest,  as  aforesaid,  to  Robert  CardesM,  my  iM?fh<w» 
<<  the  son  of  Joseph  Careless,  and  /^ronlr  Browm^  brother 
<«  of  my  said  wife,**  to  be  equ|dy  divided  between  tfaeoM 
share  and  share  alike.  Then,  after  several  l^seeiei^  s|0* 
eific  and  peemuBryt  he  devised  aB  hia  fteeiioldt  oopf* 
hold,  and  leasehold  estates,  aad  Ae  lesidiie  of  hia  ps^ 
sonal  estate,  to  hk  diildren;  and,  in  case  be  shoBld  hast 
BO  child,  dien,  as  to  his  firediold  estates,  '^  in  tmat  ftr 
^  Jdm  Cardess,  my  brodier,  his  heirs  and  aaaign^  fir 
^  ever;**  and  as  to  SOOOL,  S  per  eemL  Reduced  Anr 
nnities,  in  trust  for  die  separate  us^  of  hia.  wife  forfifiii 
and  Rafter  her  death,  and  as  to  anoAer  fund  ci  SOfitt 
from  the  testator's  death,  to  be  divided  mto  two  e^ei 
parts ;  one  to  b^  held  in  tru^t.  **  for  ibe  child  or  c^uUiea 
"  of  my  brother  Thomas  Careless,  bom  and  to  be  bora,* 
equally  to  be  divided  betweai  them,  &c« ;  and  the  ofter 
to  the  children  of  a  deceased  sister ;  and  as  to  his  cc^ 
hold  dwelling-house,  and  his  moiety  of  some  leasehold 
premises,  for  the  separate  use  of  his  wife  for  life;  aad 
after  her  death,  in  cafe,  of  siich  foilure  of  issue  as  afixe- 
said,  ''  in'  trust  for  Robert  Careless,  my  nephew,  saci 
^  the  heirs,  of  hi/s  lyj^dy,  kwfully  issuing;  and  as  |q  Ip 
8ai4  i^pyhold  Bies9U|ige8|  &^  '*  for  want  of  sudt  isoe 
''  of  qay  said  Qej^if  Robert^  kh  tni^t  for  the  aaid  JUi 
"  Careless,  my  brother,  his  heirs  and  assigna  for  ever;* 
and  as  to  his  undivided  meie(y  of  the  said  leasehoH 
messuages,  &c.  **  in  case  there  «hall  be  such  ^ure  of 
my  issue  as  aforesaid  and  the  said  Robert  Careless  mj 
nephew  shall  depart  this  life  under  the  age  of  twenty- 
one  years  without  any  issue  of  his  body  lawfoDy  be- 
*'  gotten  living  at  bis  death,  in  trust  for  die  aaid  Jekm 
"  Careless,''  his  executors,  &c. ;  and  as  to  his  city  bonds, 
and  the  money  due  thereon,  for  the  separate  use  of 
the  testator's  wife  for  life;  and  after  her  decease,  in 
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«ie  there  shall  be  such  Mure  6f  issue  tm  aforesaid^ 
^  m  trtist  far  my  nephew  Robert  Careless  the  son  of 
"  John  Careless ;  and  he  appointed  his  wife  residuary 
legatee. 

The  testatdr  died  in  1805 ;  and  no  claim  being  made 
hy  BiUingsley  witlun  five  years,  the  Bill  was  filed  by 
Robert  Careless,  son  of  the  testator  *s  brother  John, 
daimhftg  the  legacy  of  5002.  against  the  Defendant  Ro- 
berty  son  of  Thomas  Cetfekss,  the  only  other  brother  of 
the  testator;  who  had  no  brother  named  Joseph.  The 
*  evidence  for  the  Plaintiff  proved,  that  he  lived  in  Loft' 
4on,  in  habits  of  familiarity  and  intimacy  with  the  tes- 
tator :  that  for  the  Defendant,  who  lived  in  Hampshire, 
proved  only,  that,  when  he  was  in  London,  fifteen  or 
sixteen  years  ago,  he  was  introduced  to  the  testator,  and 
favourably  received. 

Sir  Samuel  Romilly  and  Mr.  RoupeB,  for  the  Plaintifl^ 
argued,  that,  if  the  description,  **  the  son  of  Joseph 
**  Carelessy^  had  not  been  added  in  the  first  clause  of 
Ae  Win,  the  Plaintiff,  who  is  dearly  and  properly  de- 
sieribed  in  one  clause  as  the  object,  must  be  presumed 
to  be  the  nephew  Robert  mentioned  in  four  other  places; 
no  other  nephew  of  that  name  beii^  mentioned  through- 
out the  Will ;  and  the  parol  eiddence  admitted  to  explain 
die  latent  ambigiuty,  arising  from  the  fact,  that  there  is 
/slhother  nephew  of  that  name,  proving  intimacy  and 
fkmiliarity  with  die  avowed  object  of  the  testator's  re- 
gard, and  no  .intercourse,  beyond  a  single  introduction 
itany  years  ago,  with  the  other. 
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Sir  Arthur  Piggott,  for  the  Defendant  Robert,  son  of 
the  testator's  brother  Thomas  Careless,  contended,  that 
the  evidence,  merely  to  general  familiarity,*  could  have 
no  effect;  that  the  Plaintiff,  being  properly  described, 
where  he  is  the  object  intended,  cannot  be  intended  by  a 

N  N  S  description 


floaj 


iei6i 


CARELBSa 

V. 
CARELESSt 


[  ♦604] 
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description  totally  different ;  and  thie  inference  thc^ftm 
18  in  favour  of  the  Pefendantj  the  only  other  nephev* 
named  Roberta 

I 
Mr.  Bell  and  Mr.  Palmer^  for  th^  RepreaentatiYet 
of  the  Readuary  Legatee^  •  insisted^  that-  the  evideiieet 
amounting  to  no  more  than  that  one  of  thoie  nephewsr 
was  more  acquainted  with  the  testator  than  the  otberi^ 
*  was  not  sufficient  to  turn  the  scale;  and  the  legMiy  waa. 
Yoid  for  uncertamty,  as  in  Thomas  v.  Thomeu  (34). 

The  Master  of  the  Rolls, 
This  is  a  case  of  some  doubt.  I  shall  therefore  con* 
sider  it.  The  question  is  entirely  between  the  Plaindtf 
and  the  residuary  legatee ;  in  other  words,  whether  thii 
legacy  is  void  for  uncertainty ;  as  I  cannot  see  upon  what 
ground  the  other  Defendant  can  contend,  that  there  h 
any  thing  to  turn  the  balance  in  his  favour. 


May  IZth.  The  Master  of  the  Rolls^ 

XVhere  it  was       This  case  does  not  appear  to  bear  any  rea^nblanoe  t» 
impossiblo  to   ^^^  ^f  Thomas  v.  Thomas,  which  was  referred  to  in  the 

_  ,  armunent.    There  the  name  belonged  to  one  of  the  par* 

mistake  in  a.**  ,,        ,,,,        ..  ,        «  ,     ^     . 

devise    the       ^^^^  ^^  added  descnpton  to  the  other:  the  Court 

name  beione-   thought  it  impossible  to  ascertain,  where   the   mistake 

ing  to  one,      hiy^  here  the  name  and  the  description  of  nephew  be* 

the  description  long  equally  to  both ;   and  the  superadded  descriptioo 

to  another,  it    <^the  son  of  Joseph  Careless!*  is  equally  iuappUcable  to 

was  held  void    either-    The  facts,  that  there  are  two  nephews  of  tbe 

for  uncer-         ^^^^  ^^  Robert  Careless,  and  that  neither  of  them  is  dia 
tamty.  _ 

son  of  a  brother,   named  Joseph,  are  facts  dehors  die 

yi  ence  ad-    ^jjj   yj^j^jj^g  therefore  a  case  of  latent  ambiguity ;  and 
missible  to  re-  ^  -«      ^  » ^^ 

solve  a  latent  ^34^  ^  j,^^^  ^^   ^^^ 

ambiguity 

upon  facts  dehors  the  Will;  as  upon  a  legacy  to  tbe  testator's  nephew 

Roberi,  there  being  two  nephews  of  that  name,  presumption  in  favor 

of  one,  proved  to  have  been  intimately  known  to  tbe  testator. 
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there  is  no  doubt,  that  parol  evidence  may  be  admitted  to 
resolve  it  (35  )•  The  evidence,  though  it  does  not  apply 
directly  to  the  intention  with  regard  to  this  bequest, 
*  shews,  that  the  testator  was  intimately  acquainted  with 
one  nephew,  of  the  name  of  Rdbert  Careless;  and  that 
the  other  was  very  little  known  to  him.  Indeed  it  is  un- 
certain, whether  the  testator  knew;  that  the  Cliristian 
name  of  that  other  nephew  vrzs  Robert :  if,  therefore,  he 
had  spoken  only  of  his  tiephew  Robert  Careless,  tlie 
])resumption  Would  have  been  in  favor  of  that  nephew, 
whose  name  he  certainly  knew,  and  who,  as  beiifg-  inti- 
ftiately  known  to  hhn,  was  most  likely  to  be  present  to 
his  recollection. 


1810. 


Careless 

Careless. 
[♦605  ] 


'■  The  testator,  however,  has  not  throughout  the  Will 
6ontented  himself  with  that  description.  Having  three 
times  mentioned  his  nephew  Robert  generally,  in  an- 
other instance  he  adds  to  the  description  the  name  of 
£he  father,  **  son  of  my  brother  John.*' 

'  The  right  of  the  Plaintiff  to  the  property,  given  to  the 
testator's  nephew  Robert  Careless  without  the  addition 
of  the  name  of  the  father,  has  not,  it  seems,  been  dis« 
puted  by  the  Defendant  Robert  Careless,  or  by  the  re- 
siduary legatee ;  though  that  clause  appears  to  me  as 
Kable  to  the  imputation  of  ambiguity  as  the  former:  but, 
if  there  is  any  ground  for  presuming,  that  it  is  one  and  the 
same  nephew,  who  is  spoken  of  throughout  the  Will,  the 
decision  must  be  in  the  Plaintiff's  favor ;  as  he  is  un- 
doubtedly spoken  of  in  one  part,  viz.  that,  in  which  he  is 
oalled  the  son  of  John  Careless ;  whereas,  it  is  uncertain, 
whether  the  other  Robert  Careless,  the  Defendant,  is  at 
all  spoken  of  in  the  Will.  In  the  clause,  on  which  the 
question  arises,  the  testator  intended  to  introduce  the 

name 


(36)  Ante,  Vol.  I,  250:  Parsons  v.  Parsons,  260;  aud  tho 
note,  267. 


0M 
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CABBLB88 

Carbless. 
[♦6061 


9aine  of  one  of  his  brodierB,  as  beiqg  die  fiidier  of  tiui| 
nephewy  to  whom  he  made  the  bequest,  lie  has  wm^ 
taken  the  nam^ ;  for  he  had  no  brother  called  Jmtfk^ 
As  to  the  Buppodtion^  that  the  mJahilrp  is  ui  the  deeorip^ 
^  tion  of  the  legatee,  as  his  nephew,  and  not  in  the 
name,  that  is,  that  h|9  nJght  Imi^  meant  the  acm  of  aone 
person  of  the  name  of  Joiepk  Qw^less,  there  is  n^ 
foundation  fiir  it  in  fiiet,  nor  a  surmise  of  any  oQier  pev^ 
son,  to  whom  that  description  appSes.  He  rnnal  have 
intended  to  introduce  the  name  of  tithar  his  brother 
John,  or  his  brother  Tkamas;  and  it  was  a  mere  slip  of 
the  pen»  not  a  mistake  of  the  fiust ;  as  he  most  bant 
known,  that  he  had  no  such  brother  as  Jo§epk. 


It  is  hardly  posable  to  recondle  the  subsequent  part  of 
the  Will  with  the  suppodtion,  that  he  meant  Thoma»\  fiia 
upon  that  supposition  he  must  hav^  had  it  distinctly  in  hji 
recollection,  that  he  had  two  nephews  of  the  name  of 
Robert  Careless ;  as  he  afterw^ida  imff^tions  the  neph^ 
of  that  name,  the  son  of  John,  and  again,  generally  bj 
tjbie  descriptioaof  *'  mynephew^  Bob^ri  Careless  "C  there* 
fore,  if  he  meant  the  son  of  Thomm^  in  thi4^  "y^»«tfritt  kfi 
would  have  fek  the  necessi^  of  distingnishyig^  ipchidi  tC 
the  two  he  meant  in  every  instance,  in  which  he  hadeo* 
casion  to  speak  of  either :  whereas,  when  he  deifiaea  Iha 
copyhold  and  leasehold  estates,  he  speaks^  as  if  h^  wm 
conscious  of  having  only  one.  nephew  of  that  namew 
Though  in  other  passages,  he  describes  him.  mace  fiil^ 
he  must  have  thought  the  description  here  given  to  b% 
sufficient..  The  same  person  is  firequendy  found  vyaat  oc 
less  fully  described  in  different  passages  of  a  Witt;  soi 
there  would  be  no  incongruity  in  the  circumstance,  that  tiia 
testator  had  twice  called  this  nephew  the  soi^  oC  his  hor 
tber  Joh»,  and  once  only  his  nephew  Robert  Cof^lmV 
but,  it  would  be  strange,  that  in  one  part  he  should  disov 
minate  between  his  two  nephews,  named  Robert  Careleu, 
and  in  another  part  speak  of  a  nephew  of  that  neme>  u 

it 
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if  he  were  the  tnly  Me  he  hid,  td  whbtn  th^ 
tion  would  apply.  The  wiatake,  I  think,  consiBtB  m  intro^ 
^  ducing  the  name  of  Joseph  instead  of  Johni  and  upon 
that  Buppositioa  the  deteninatioa  nlUtt  be  in  favor  of 
the  Plaintiff (86). 


i»i4. 


Payment  was   decreed,   with  mterest  at  4  per  ceni^ 
from  the  end  of  five  years  after  the  testator^s  death. 

(36)  Seo  as  (o  the   constmction  of  tVills  the  aoto,  ante. 
Vol.  V,  U1. 


Carblbss 

Carblbss. 
[  ♦e07  ] 


M'GAE,  Ex  parte  {SI). 

^pHE  Petition  stated,  that  the  Pletitionerr  being  hi  thd 
habit  of  receiving  from  masters  of  tihips  at  Wari^ 
ingtM  their  UUs  of  exchange,  to  get  cached,  agreed 
with  the  bank  of  Wood  and  Co.  at  Workington^  ib  pay 
icAo  their  bank  all  the  bills  he  should  rlitceive,  and  ih  re- 
tdnr  to  take  their  notes  ;  and,  as  a  remiunieMtion  fb^  hill 
risk,  and  faidorsing  such  bills,  and  paying  thetn  into  the 
bank,  and  issuing  their  notes,  it  was  agreed,  that  he  should 
be  allowed  twenty-four  days  interest  Upon  each  bill; 
and  that,  in  order  to  judge  of  the  profit,  two  accounts 
[Should  be  kept ;  one  of  the  biH^  paid  in  by  him,  and  the' 
cash  notes  received  in  return ;  the  other  of  the  inoiiey 
paid  by  him  into  the  bank,  and  the  bills  upon  London 
he  might  have  occasion  for  in  his  trade:  but,  though 
such  accounts  were  agreed  to  be  kept  separate,  they 
were  cmderstood  on  both  sides  td  be  substantially  but  oner 
account,  kept  distihCt  ohly  fdr  convenience ;  and  it  was' 
understood,  that,  when  a  balance  should  be  due  to  the 

Petitioner 
(37)  2  Rose,  370. 


1816. 
ilfay23cl. 
Under  an 
agreement  to 
pay  bills  in- 
dorsed into  a 
Country  bank^ 
on  discount 
for  the  notes 
of  the  bank, 
bills,  paid  in 
after  the  bank- 
ruptcy of  some 
partners,  bat 
before   that  of 
the  whole  firm, 
cannot  be  re- 
tained by  the 
assignees. 


M'Gab, 
Ex  parte. 
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1816.  Petitioner  on  one,  he  should  be  at  liberty  to  over-dhw 

the  other. 

_  On  the  18th,  Slst,  and  23d  of «/%,  1812,  the  Petitioner 
paid  in  three  bills  upon  a  bank  at  WMtekoneu,  at 
twenty-one-  days,  for  50/.,  100/.,  and  140/.,  due  on  the 
15th  and  17th  o( August;  and  on  the  23d,  he  recmed 
from  the  iVorlUngian  Bank  their  notes  for  lOSf.  •  On 
the  24th  he  paid  in  two  other  bills  for  75/.  and  70/., 
at  twenty-one  days,  due  the  1 7th  of  August.  On  die 
23d  of  July  separate  Commissions  of  Bankruptcy  issaei 
against  three  out  of  the  four  partners  in  the  WarUngim 
Bank ;  and  on  the  4th  of  August  a  Commission  issued 
against  the  remaining  partner.  _On  the  12th  of  August 
a  joint  Commission  issued. 

The  Petition,  offering  to  return  a  dividend  on  the 
Petitioner's  proof  of  105/.,  upon  the  notes  received 
by  him,  prayed,  that  the  assignees  may  be-  ordeied  to 
pay  379/.  .4^.  7c/.  the  balance  due  to  the  Petitioner  at 
the  time  of  the  bankruptcy,  out  of  the  produce  of  die 
bills  received  by  tiiem,  or  at  least  145/.  on  acxxnmt  of 
the  two  Bills  paid  in  on  the  24th  of  July ;  insisting,  that 
the  Petitioner  is  entitled  to  have  .the  Bills  paid  in  and  re- 
maining in  the  bank  at  the  time  of  the  bankruptcy  ap- 
plied, 1st,  in  discharge  of  the  balance  due  to-  him:  the 
assignees  contending,  that  the  accounts  are  distinct ;  and 
the  balance  of  the  accounts  in  which  the  bills  were  paid 
in,  being  in  their  favor  at  the  bankruptcy,  they  arc  eih 
titled  to  the  bills  absolutely. 

Sir  Samuel  Romilly  and  Mr.  Bell,  in  support  of  the 
Petition,  contended,  that  the  bills,  having  got  into  the 
possession  of  the  assignees,  not  under  any  contract, 
^nd  without  consideration,  ought  to  be  restored. 


Mr. 
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«  Mr.' Moniague,  for  the  Assignees^  saidi  the  question  1816. 
was,  whether  Bills,  delivered  under  a  contract  to  receivid  y^^T^  - 
the  joint  notds  of  four  persons,  after  tliree  had  become  -^  iiaite. 
bapkrupt,  and  ^ven  Commissions  issued,  cbiild  be  reco- 
vered; observing,  that  it  was  not  touched  by  the  cases  as 
to  stopping  in  Transitu ;  that,  ^ad  cash  been  paid,  in- 
stead of  billsj  it  could  hot  have  been  recovered;  and 
that  bilb,  so  delivered,  indorsed  in  a  'transaction  of  cBs-^ 
count,  would  have  become  the  property  of  those,  to  whom 
they  were  so  delivered,  had  they  continued  solvent;  that 
one  of  the  partners,  condniling  solvent  for'soihe'  time, 
could  act  in  respect  of '  the  partnership  property ;  and 
there  is  no  distinction  between  *bills,  delivered*  on  a 
discoiHit  account,  and  goods,  sold  under  an  agreement 
for  immediate  payment,  and  not  stopped'  in  Transitu 
before  the  bankruptcy  of  the  vendee. 

The  Lord  Chancellor. 
In  the  case  of  stopping  Hn  Transitu  the  party  deals    DisIiDetion  ia 
so  as  to  be  debtor  for  goods  either  bargained  and  sold,  declaring  for 
or  sold  and  delivered;   a  distinction   frequently    taken ^®®^*  ^^'K^**** 

in  the  different  counts  of  declarations ;  and,  if  there  is  a        **"*       ^ 

« 1  A   «  '      »        1  or  sold  and 

contract  either  of  the  one  sort  or  the  other,  previous  to   ,  ..        , 

*  deuverecL 

the  vendor's  bankruptcy,  the  purchaser  becomes  debtor 

before  the  bankruptcy;  and  the  doctrine  of  stopping  in     *"g"*^^*^P 

Transitu  applies  in  the  one  case  to  such  an  extent,  that',  ^       .  . 

determmmg 

Mr.  Justice  Buller  once  said,  the  vendor  might  stop  by  ^^  contract 
any  thing  short  of  felony ;  an  expression  as  little  dan-  before  posses- 
gerous  to  use  fromi  the  Bench.    Taking  it  however,  that  biod  of  ven- 
thc  goods  may  be  stopped,  until  they  are  in  some  sense  ^^^' 
in  the  possession  of  the  vendee,  ^at  is  the  case  of  a 
contract  of  debt,  subsisting  previous  to  the  bankruptcy, 
and  determined.     The  question  here  is,  whether  there 
was  any  contract  previous  to  the  bankruptcy.    This  pe- 
titioner proposes  to  pay  bills,  which,  according  to  the 
♦  custom  of  the  trade,  he  would  receive  from  the  ship-      [  •  610  ] 
masters,    carrying  coals  to  London,   paid  for  there  in 

bills. 
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WMl         bHk,  into  die  bank  ai  these  Ibar  peMnSy   itydMmg 

A^^         theni«    HiB    proposal  is   to  deKfcr  tbeoi  to  Ae  fimf 

j^l^      bankers,  not  to  tiro  of  them  aad  Oe  asrigMea  of  A6 

others;  and  he  stipidates,  that  tliey  itell  give  d»  fRK 

misory  notes  of  the  house*    Does  he  reoeire  the  con* 

nderation  contracted  for,  when  he  receives  a  proorisory 

note,  pnrportii^  to  be  the  aeeoritf  of  the  four,  httX  wfcidi 

is  in  truth  only  that  of  one,  or  of  imiety'*fdiio  oot  of  eai 

hundred;  upon  which  the  kw  must  be  tiie  aamcft    The 

argument  for  flie  petitioner  is^  tiiat,  if  the  biD  was  6^ 

firered  to  the  asrignees  of  tiuee  and  <lie  then  adhrotf 

partner,  it  was  not  defirered  to  those,  to  wboni  al  deBverf 

was  contracted  for,  nor  did  he  reeeire  tiie  coflndenrtiDi^ 

&r  which  he  contracted,  and  no  rdation  of  debtor  sad 

creditor,  previous  to  the  bttdnuptcy,  existed^     That  is 

distinct  firom  the  case  of  stopping  in  Tramriim  %  and  hst 

no  connexion  with  that  of  short  ImIIs  ;  and  if  upon  the 

late  decisions  of  the  hitter  chun(38)  any  notion  bas  pre- 

Piitinction  as  vailed,  that  a  banker  is  obliged  to  return  all  his  b3^ 

to  diort  bilsg  \  stated  prindples,  and  took  great  pains  to  make  a  A^ 

t^  be  retomed  tinction,  that  would  protect  the  conunereial  world  agifcMi 

on MiMrmp^cj.  ^^  ^  mistake  as  that;  and  no  person,  wbo  feada  ifcsse 

cases^  can  misunderstand  them. 

This,  however,  is  not  that  case*    The  qnesticm  bcK  ii^ 

was  the  relation  of  debtor  and  creditor  by  the  eonlfset 

formed  previous  to  the  bankruptcy :  tf  not,  doea  not  dist 

show,  that  it  was  formed  after  the  bankruptcy,  and  under 

circumstances^  that  the   petitioner  did  not  receive  the 

consideration,  to  which  he  was  entitied;  and  tfierefixcf 

tiie  biOs  were  defivered  to  persons,  to  whom  they  were 

\  ^611  ]      *  not  to  be  delivered  according  to  the  contract?  The  £t- 

Distinction  be-  tinction  as  to  cash  is,  that  it  cannot  be  identified.    Trover 

tween   bills,      mny  \^  brought  for  bills;   but  you    cannoi    earHBSsrk 

which  Msy  be  %^ 

followed  in 

Trover,  and 

cash,  which  (38)  JSr  pairte  Peam,  &c.  ante,  25;    sod  Ihe  note,  «L 

caonot  be  ear-  1  tUm'$  Bank.  Cofei,  232,  243,  254,  280. 
marked.  * 
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ciish.    I  do  not  know  any  case  like  thir;  and  the  deri^  .1414* 

9H>n  upon  it  will  influence  otkers,  that  occur  to  me.  .  The  ]i«G>AaL 

etrong  inclination  of  my  opinion  is,  tbat  the  assignees  ^  mari§^ 
cannot  maintain  this  claim. 


The  Lord  CHANCEtLOR  being  informed  by  Mr.  ZeacA« 
that  he  also  was  ta  have  opposed  tbis  petition^  but  ha4 
not  yet  received  a  brief,  offered  to  hear  him  on  a  future 
day:  but  Mr,  Leacht  expressing  his  concurrence  with 
his  Lordship's  view  of  the  ease,  sud,  he  should  not  avail 
himself  of  that  offer,  unless  he  should  find  reason  to 
change  hb  opinion;  and  no  farther  opposition  was 
made. 


■  ^ 

■  y 


HERBERT  v.  MATTHEWS.  IBic. 

JuntVUkm 

AN  application  was  made  for  an  Order,  dispensing    Topseivntm' 

with  the  attendance  of  Barristers  on  a  Commission  Commission  i^ 
of  Lunacy,  proposed  to  be  executed  at  Abergavenny  in  •  ^**  ^  we* 
North  Wales.  mind«,i.B»ft 

property,.  0»« 

Mr.  PhilKmore,  who    made  this  application,    stated  l  ^^^  J  #ka»     , 
the  only  object  of  the  proposed  Commission;  that  proof  tbougfa  no 
might  be  made  before  the  Master  under  the  usual  Decree  proof  of  m. 
upon  a  creditor's  bill  upon  a  bond  for  SOOL ;   which,  ^^^^  should 
with  80/.   due  for  interest,  was  the  only  property  of  the  ^  "nade  bj 
party,  a  woman  of  too  imbecile  a  mind  to  be  capable      ^     \* 
of  making  the  proof  herself;  and  there  were  three  Ma-  ^j^^  Master 
gistrates  and  five  respectable  Solicitors  at  Abergavenny,  ^^^^  j^  ^ 
but  no  Barrister  within  twenty  miles.  liberty  to  re* 

ceiveanypmMiC 

J%e  Lard  Chancellor  sdd,  he  thought  he  might  save  satisfcctory  to  ^ 
At  expense  of  a  Commission,  which  in  such  a  case  would  W".  »»J  »^   ■ 

1^  logjr  to  «Iw    . 

praetiee  of 
taking  Uie  Answer  of  a  person  of  weak  nvnd  bj  Owurdiao. 


mt 
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1816. 


Hbrbeet 

MATTH£WS. 


ruinous,  by  permitting  the  Master  to  receive  any  e^ 
dence,  that  wouU  be  satisfactory  to  him,  by  analogy  to 
the  usual  practice  or  taking  the  answer  of  a  person  of 
weak  mind  by  guardian ;  and  made  an  Order  accordin^y 
in  the  cause,  that  the  Master  shall  be  at  liberty  to  receive 
any  proof,  that  shall  appear  to  him  satisfactory;  although 
no  proof  shall  be  made  by  the  party  herself,  or  any  Com- 
mittee, no  Commission  of  Lunacy  being  taken  out. 


Rolls. 
i8ie. 

June  IQih. 
Conttmction 
of  a  Will,  de- 
vising specific 

'"^•'[•613] 
thees- 

laid  to  certain 

persons  for 

tbeif  lives,  the 

vtsidiid  after 

the  death  of 

those  persons 

to  others,  some 

of  whom  were 

the  heirs  at 

law,  that  the 

words  **  after 

""ttie  death,* 

&p.  meant 

only  subject 

to  the  life  es- 

tatet;  repelling 

the  implication 

of  an  estate 

for  life  in  the 

residue,  if  it 

could  arise; 

and  whether  it 


DYER  V.  DYER  (39). 

J^ARK  NEWTH  by  his  Will,  gave  and  devised  to 
his  nephew  James  Dyer  the  sum  of  520/.  per 
annum,  to  be  paid  out  of  the  testator^s  freehold  estate 
•  at  Westportf  in  the  county  of  Wilis,  for  his  life ;  and 
proceeded  thus : 


i€ 


it 


t€ 


it 


€( 


€€ 


**  And  also  the  house  I  live  in  and  the  house  that  mj. 
nephew  James  Dyer  lives  in  and  the .  house  that 
Sarah  Griffles  lives  in  and  my  house  in  fVestpcifi, 
*'  called  Watts,  I  give  the  rents  and  profits  thereof  to 
''  my  niece  Ann  Dyer,  daughter  of  my  nephew  James 
Dyer,  for  and  during  her  life.  The  house  that  EUxor 
beth  Reynolds  lives  in  with  the  use  of  the  hrew-hooae 
&c.  I  give  to  my  servant  Margaret  Broadway  with  1(ML 
a-year,  to  be  paid  to  her  till  she  dies."  Then,  after 
giving  several  articles  of  furniture  io  Margaret  Broad- 
way, he  gave  the  residue  thus : 

**  All  the  rest  of  my  estate  and  chattels  of  what  kind 
**  and  nature  soever  after  the  death  of  my  nephew  James 

''Dyer 

(39)  1  Mer.  414. 

could,  where  some  of  the  devisees  were  not  heirs,  Qm^ert. 
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<'  Dyer  and  my  niece  Ann  Dyer  and  my  serrant  Mar^ 
*'  garet  Broadway  I  gire  unto  Edmund  Newth*s  chOdren 
''  and  4nn  Pr$ce*B  children  to  be  equally  divided  be- 
*'  tween  them.** 


ai3 


idia. 


Dtbr 
Dtbr. 


The  Bill  was  filed  by  Ann  Dyer;  and,  the  cause 
coming  on  for  further  directions  upon  the  Master's  Re-' 
port;  stating  that  the  DefendantSi  the  children  of  Ed^ 
mund  Newth,  were  the  co-heirs  at  Law,  a  question  arose 
upon  the  claim  of  the  Plaintiff  with  James  Dyer  and 
Broadway,  to  an  estate  for  their  lives  by  implication 
from  the  devise  of  the  residue  after  their  deaths  to  per-' 
sons,  some  of  whom  were  the  heirs  at  Uw  (  40  )•  ' 

Sir  Samuel  JRomiUy  and  Mr.  RoupeU,  in  support  of" 
that  claim,  relied  on  Hution  v.  Simpson  (41),  the  fourth 
^  resolution,  as  stated  in  Vernon,  that  a  devise  to  Bridget      [  ^  614  ] 
after  the  death  of  the  devisor's  wife,  although  jBrtd^fe^ 
was  but  one  of  the  two  co-heirs,  would  give  an  estate  for 
life  to  the  wife,  by  implication ;  observing,  that  the  only 
distinction  of  this  case  is,  that  the  devise  is  to  the  heirs 
and  other  persons ;  and  that  precise  case  had  not  been 
decided. 

Sir  Arthur  Piggoii  and  Mr.  Raithby,  for  the  residuary 
devisees,  said,  that  the  words  **  after  the  death  "  of  these 
three  persons,  meant  no  more  than  *'  subject  to  their 
estates  for  life ;"  and,  even  taking  these  words  to  refer 
to  the  whole  residuary  devise,  they  could  not  raise 
any  implication  as  to  those  devbees,  who  were  not  the 
heirs. 


The  Master  of  the  Rolls.  Implication  of 

The  sequel  to  that  resolution  in  Vernon  distinguishes  «^  estate  for 

the  ".♦«  fr^  •  *^ 

vise  after  the 

(40)  Vaugh.  263,  in  Gard.     Ante,  Vol.  V,  806.  ^^^^  ^f  ^  p^. 

V.  Sheldon:  the   devisee         (41)  2  Vem.  722.  g^^  ^  ^^^^  ^f 

being  sole  heir  :  13  Hen.  VII.  t^o  co-heirs 

of  devisor. 


614 


mil. 


PVEIL 


ImpKcation, 
dinnherit  an 
heir  at  law^ 
BiQBt  be  ne 
ceMarj. 


C«5] 
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the  case,  as  not  admitdng  die'  biiplfeadcfn'  tkuM:  Aaf 
the  words  in  the  Will ''  after  the  deadi  of  ikiy  wife,"  rec>' 
lated  only  to  the  jointure  lands  devised  to  Sfridgei*  TW 
same  case  is  more  fiilly  reported  in  GUberi  (  4fl)  ttrief 
the  name  of  Simpson  t.  Homby ;  where  it  is  eaid^  *'  As 
'*  to  die  first  point,  die  Court  s^nied  pmtty  cslear,  that 
''  the  wife  took  na  estate  for  Bfe*  by  implicatioti:  h^ 
to  ''  cause  the  implicadon,  which  shaS  dismfaerit  «a  hsir 
^  '^  at  Law,  must  be  necessary;  and  here  ie  no  necessiiy 
**  impHcation,  though  the  daughters  were  eo^beirB ;  he* 
^  cause  it  may  be  intended  only  of  diose  landa,  wUdi 
were  before  expressly  devised  to  die  wife  tot  fife^ 
80  that  diey  could  not  hate  them  until  after  ker 
death:  but  for  the  others,  they  could  have  diem 
^*  immediately.'* 

This  seems  to  me  to  be  dedsive  against  the  dani  aoir 
made.  All  these  three  persons  have  porticms  of  the  eh 
tate  given  to  them.  The  residuary  devisees  take  bnme- 
diately  every  X}ung  die  particular  devisees  do  not  take; 
and  the  intention  appears  very  dear  to  confine  the  latter 
to  what  is  specifica%  given  to  them.  The  trae  mesug 
of  die  words  ''  after  the  death,**  is  **  subject  to  die 
*'  estates  for  life.^  It  would  be  a  strange  intention  to 
impute  to  the  testator  to  provide  for  these  persons  by 
specific  devises  for  life,  meaning  also  to  give  diem 
every  thing  during  their  lives  ( 43 ). 


u 


£€ 


it 


(42)  Pages  115,  120. 


(43)  Boon 
2  Ves.  277. 


ComfKii, 


STAPYLTON  v.  PEILL. 


JtmeVfih. 

Defendant  be-  rpHE  Defendant  being  in  custody  of  the  sheriff  upon 
log  committed  A  ^  ^|^jj  g^j^  f^^  ^^^^^^  ^^  brought  into  Court 
fbr  want  of 

Answer,  his  ^"P* 

Ball  under  a  writ  of  Ne  exeat  Regno  not  discharged. 


^ 
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a  Writ  ef  Habeas  Corpus  eum  Causdf  and.  com* 
mitted  to  the  Fleet  under  procesa  of  contempt  to  a  Ser •» 
jeant  at  Arms^  for  not  having  put  in  his  answer.  An- 
other Motion  was  made  at  the  same  time  by  hi$  bail 
to  the  sheriff  under  a  Writ  of  Nc  esemi  Regno,  tbat 
be  majr  be  charged  in  the  custody  of.  the  warden  <tf 
the  Fleet  upon  the  Writ;  and  that  the  hail  may  be'dis* 
charged. 

Mr.  Hartr  Ujt  support  of  the  Motion,  said,  that  the 
S>efi»idant  is  deemed  to  be  in  custody  of  his  bail ;  who 
are  at.  liberty  to  exonerate  themaelves  by  surrenderin)^ 
him. 


.18M. 


STAPTI/rOM 

PaiLU 


The  Lord  Chancellor  refused  to  make  tibe  Order ; 
observing,  that  he  did  not  recollect  such  a  Motion  ex- 
oept  onpe;  and  then  it  was  xefii8ed(44«). 


[616] 


(44)  See  Beama  oh  Ne  Ex. 
Keg,  50.  In  Le  CkaY,  Trot, 
'Rrt.Ch.230,  where  tfals  ap- 
plication was  refused,  and  in 
Debazin  v.  Debazin,  1  Dick. 


95,  where  it  was  granted, 
the  Commitment  was  for  not 
obeying  the  Decree  to  pay 
the  money,  (br  which  the  Writ 
was  granted. 


NICHOLLS'S  CASE.  ^81«- 

Jvne  29<A. 
AN  application  was  made  to  determine  the  right  to    Application 

issue  a  Commission  of  Bankruptcy  under  the  fol-  for  a  Commis- 
lowing  circumstances.      On  the  evening  of  the  fourth  ^^^^  ^^  Bank- 
day  after  striking  the  Docket,  immediately  before  eight  ""^  7  ^^^   ,  ^ 
•  1    1  1 .  r  1  1     ^/«         1  \  evenmg  of  the 

o  clock,   at  which  honr  the  Office  shuts,  the  party  ap-  rQ--|U  A^y 

plied  for  the  Commission ;  but  on  the  ground,  that  there  ff^m  striking 

was  not  time  sufficient  before  the  hour  of  shutting  the  the  Docket, 

office,  immediately 
before  eight 
o'clock,  the  hour  of  shutting  the  Office,  safficiont  within  the  General 
Order,  20th  Dec.  180G. 


ms 
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NlCHOLLS'S 

Casb. 


•  I 


[  •en  ] 


office/ die    application  of  another  Solicitor    the    next 
morning  was  preferred.  * 

The  Lord  Chancellor. 
I  find  on  inquiry,  that  the  practice  Uas  been-xjon- 
formable  to  that,  which  I  conceive  to  be  the  constmetion 
of  Lord  Erskine*8  Order  (45) ;  that  the  entire  spade  of  firar 
•  days  is  given  to  order  the  Commission ;  I  therefore  de^ 
sire  it  to  be  understood  at  the  office,  that,  if  the  party 
applies  for '  his  Commission  in  the  evening  of  the  (Srardi 
day,  before  eight  o'clock,  the  hour  of  shuttinjg  the  office^ 
it  is  their  duty  to  give  every  fiaicility  to  the  applicatioo; 
and  the  Clerk  must  remain  a  quarter  of  an  hour  loiiger 
to  do  what  is  necessary  to  enable  the  party  to  proceed 
the  next  morning  to  have  his  Commission  sealed.  The 
Commission  issued  by  the  other  jpieurty  is  therefore  irre^ 
gular;  and  he,  who  applied  on  the  fourth  day,  is  ai^ 
tided  to  his  Commission. 


I 

(45)  And  it  is  farther  or- 
dered, that,  in  case  any  per- 
son, who  shall  hereafter 
strike  any  Docket,  shall  not 
within  four  days  after  such 
docket  shall  be  struck  order 
Commission  to  be  sealed  at 
the  then  next  Public  Seal,  in 
case  there  shall  be  a  Public 
Seal  within  seven  days  next 
after  such  Docket  shall  be 
struck,  or  by  a  Private  Seal 


within  eight  days  after  the 
strikmg  of  such  I>ocket,  aid 
shall  not  cause  the  sasM  to 
be  sealed  accordingly,  then 
that  any  person  may  be  at 
liberty  to  sue  out  a  Connnii- 
sion  without  any  notice  bei^g 
given  to  the  person,  vho 
shall  first  have  applied  for 
such  Commission.  Genenl 
Order,  29th  December,  18Q8; 
13th  April,  1815. 
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CROWDER  r.  TINKLER.  May^m.Wih. 

July  Sd,  nth. 
^HE   Bill  stated,    that  the  Plaintiffs  were  assignees    Jarisdiction 
of  a  lease  of  which  several   yeiirs  were  to  come,  hy  Injunction 
of  paper  mUU  at  Chilworih  in  the  county  of  Surrey  f  ^^  ^"«®^  ®^ 
*  one  of  them  residing  in  a  house  adjoining  the  millsl  [*618]      . . 
The  Defendants  were  manufacturers  of  gunpowder,  esta-  Iqjui^  i^^  ^^ 
blished  at  the  same  place  many  years,  at  the  distance  perty ;  thoagh, 
of  about  four  hundred  yards  from  the  premises  of  th6  as  a  poblic 
Plaintiffs.    In  October,  1815,  the  Defendants  began  to  nuisaoce,  an 
erect  a  building  at  the  distance  of  about  two  hundred  object  of  pro- 
yards  from  the  paper  mills.    The  Plaintiffs,  apprehend-  •^^'^j*®^  "7 
ing,  that  the  new  building  was  intended  for  a  coming-  ^        7.^1 
house  or  magazine,  on  the  23d  of  November  gave  notice  g^iji^^j^  1  corn- 
to  the  Defendants,  that  they  would  take  steps  to  relieve  ing-house  to 
themselves,  powder  mills, 

from  site,  con- 
The  Bill  charged,  that  the  Defendants  make  and  keep  struction,  &c. 
on  their  premises  large  quantities  of  powder,   to  the  ini°>*QeMWy 

amount  of  one  or  two  thousand  weight;   that,   if  ever    *°S®^®J*^    ® 
-  .      ,  «  1        .        A   t      the  neigbboar- 

there  was  any  commg-house,  &c.  upon  the  site  of  the  .      .   'z^     . 

new  building,  it  was  long  ago ;  that  no  coming-mill  or  y^j^  Indict- 
store-house  for  powder  had  been  there  for  thirty-six  or  ment  directed, 
thirty-seven  years ;  within  which  time  the  paper  mills  with  ao  ar- 
were  erected  at  an  expence  of  above  10,000/.:  the  pro-  rangcmont  for 
prietors  having  no  reason  to  suspect  any  such  intention,  ■  speedy  Inal, 
when  they  took  their  lease  and  laid  out.  their  money;  f°  P^^'^^^^^li 
that,  if  any  such  building,  as  above-mentioned,  stood  upon  .     .,      . 

the  same  site  formerly,  the  proprietors  by  not  rebuild-  |er?al. 
ing   it  for  so  many  years,  must  be  presumed  to  have     «    •  j*  ^* 
abandoned   the  intention  and  right  to  rebuild  it;   that  ^y  Injanction, 
other  buildings  have  been  lately  erected  near  the  Plaintiffs'  where  tbe  ef- 
mills,  inhabited  by  near  one  hundred  families,  composed  feet  will  be  to 

of  stop  a  great 
trading  con- 
cern, exercised  with  caation,  not  ex  parte,  bat  on  notice,  with  the 
opportunity  of  opposing  on  Affidayit, 
Vol.  XIX.  OO 


«id 


CASES  IN  CHANCERY. 


1816. 


C^OWD&B 

V. 
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of  persons  employed  there;  that  the  new  bmlding  is 
almost  two  hundred  yards  nearer  the  high  road  than  the 
old  premises  \  and  is  improperly  constructed  for  a  com- 
ing-house, viz.  with  brick  and  stone,  and  fi  tiled  ipol^ 
instead  of  light  materialsi  as  usual;  that  the  FlamtilEt 
intend  to  proceed  against  the  Defendants  to  abate  or 
remove  the  new  building,  as  a  public  nuisance  :  but  ihf 
danger  from  explosion  is  so  great  and  imminent,  ibat  U 
•  is  necessary  for  the  safety  of  the  property  of  the 
Plaintifis,  and  the  fives  of  themselves,  their  fanulie^ 
and  workmen,  and  of  the  King's  subjects,  paaring 
along  the  high  road,  that  the  Court  sbould  iimnedi- 
ately  interfere. 

The  Bill  prayed  an  Injunction;  and  a  Motion  was 
made  for  that  purpose,  supported  by  afiSdavits  of  die 
facts,  stated  by  the  Bill. 


Mr.  Rose,  for  the  Defendants,  objected  that  the  AUof* 
ney  General  was  not  a  party,  as  he  ought  to  be  in  a  case 
of  pubUc  nuisance ;  observing,  that  in  the  last  case,  the 
Attorney  General  v.  Cleaver  (46),  the  Injunction  was  not 
granted :  the  Court  merely  accelerating  the  trial  of  an 
indictment  dependiilg. 

Sir  Samuel  RomiUy  and  Mr.  Roupett,  in  support  of 
the  Motion,  urged  the  extremes  danger  to  the  Plaintifi' 
property ;  which,  not  nuisance,  is  the  ground  of  the  ap- 
pUcation;  as  in  Robinson  v.  Lord  Byron  (47)^  and,  al- 
though danger  of  life  is  not  a  ground  of  InjuncGon,  die 
claim  from  injury  to  property  is  certainly  not  weakened 
by  the  circumstance,  that  the  fives  of  all  these  persont 
are  in  danger.  In  The  Mayor,  §fc.  of  the  Gijf  of  Loih 
don  V.  Bolt  (48)  this  jurisdiction  was  exercised ;  and  in 
The  Attorney  General  v.  Nichol  (40)  the  foundatioa  of 

it 


(46)  Ante,  Vol.  XVIII, 
211. 

(47)  1  Bro.  a  C.  58B. 


(48)  Ante,  Vol.  V,  129. 
(40)  Ante,  Vol.  XVI,  a3& 
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it  is  thus  defined,  "  that  the  head  of  mischief,  that  sort  1B19. 

**  of  material  injury  to  the  comfort  of  the  existence  of  Cao\irnKR 

^  those,  who  dwell  in  the  neighhouring  house,  requiring  p, 

^  the  application  of  a  power  to  prevent,  as  well  as  re-  TiNm-ER, 
*^  medy,    an  evil,    for  which    damages,    more   or  less, 
**  would  he  given  in  an  action  at  law." 

The  Lord  Chancellor,  [  6S0  1 

I     I  inclhie  to  thmk  that  an  Injunction  may  be  granted  in    Injunction  on 

this  case  upon  the  head,  not  of  nuisance,  but  of  danger  injurious  use 

to  property.     In  Robinson  v.  Lord  Byron  it  appeared,       *  body  of 

that  the  Defendant  sometimes  withheld  the  water;  and  .<.    .1 

using  it  other- 

sometimes  sent  it  down  in  quantities   tikely  to  sweep  ^|g^  ^^^  ^ 
away  the  Plaintiff's  mills ;   and  the  Injunction  was  from  n^^ j  before, 
using  the  water  in  any  other  manner  than  it  had  been 
used  before. 


The  Injunction  was  from  using  the  said  new  building, 
or  any  other  building  adjoining  thereto,  as  a  coming 
tnlll  or  coming  house  for  the  making  of  gunpowder, 
or  as  a  store-house  or  magazine  for  the  depositing  of 
gunpowder  therein,  until  Answer,  or  other  Order  to  the 
contrary. 


Mr.  Hart,  Mr.  Leach,  Mr.  Heald,  and  Mr.  Rose,       July  3d. 
for  the  Defendants,  moved  to  dissolve  the  Injunc- 
tion. 
The  affidavits  of  tiie  Defendants  denied  any  intention 
to  use  this  building  as  a  magasine,   and  tiiat  they  had 
any  notice,  until  it  was  nearly  completed;  stating,  that  in 
or  previous  to  1772,  at  the  time  of  making  the  Act  of 
Parliament  (50),  a  coming-house  stood  upon  the  spot,  and 
within  the  site  of  the  new  building ;  and  was  used  until 
♦1778;  when  it  was  accidentally  destroyed;    and  was      [  ^621  ] 
not  rebuilt ;  as  there  was  another  coming-house  in  the 

works 
(50)  SUt.  12  Geo.  Ill,  c.  01. 
002 
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works  Biifficietit  for  the  purpose :  but  that  house  beidg  fa' 
1815  considerably  decayed,  it  became  necessary  to  tike  ' 
it  down,  and  to  erect  one  upon  the  site  of  the  former 
one;    which  is  within  the   site,    but    smaUer   than  the 
former ;  and  the  deponents  believe,  the  paper  mills  were 
erected,  when'  the  old  coming-house  was  in  full  rise.  The 
Plaintiffs  have  built  eight  cottages  within  100  yards  of 
the  stove.    The  Defendants  farther  stated,  that^^^udi  a 
building  is  safer  built  with  brick  and  stone  tbim  ligfal^ 
materials ;  the  former  not  requiring  nails,  and  in  case  of  • 
explosion  not  being  carried  to  the  same  distance ;  and 
wood  is  improper  from  the  increase  of  danger  by  the 
powder  lodging  in  the  crevices. 


The  Lord  Chancellor  said,  the  Act  of  Parlianieiit 
would  not  affect  the  jurisdiction  either  at  Law  or  in  thii 
Court.  Where  the  subject  of  complaint  is  matter  of 
public  nuisance,  the  Attorney  General  alone  can  sae; 
but  it  is  going  too  far  to  say,  particularly  without  wan 
materials  than  can  be  had  on  motion,  that»  if  a  phin 
nuisance  is  attended  with  particular  and  special  injmy 
to  an  individual,  producing  irreparable  damage,  tbat  m- 
dividual  shall  not  be  at  liberty  to  come  here,  unless  the 
Attorney  GenercU  chooses  to  accompany  him. 


Jmhf  12ih. 


[  ♦622  ] 


The  Lord  Chancellor. 
The  Bill  represents  this  building,  which  the  Defendanbi 
are  now  erecting  for  the  purpose  of  a  coming-house,  at 
being  in  a  situation  rendering  it  a  public  nuisance,  and  t 
*  public  nuisance  combined  with  private  injury  to  die 
Plaintiffs,  not  only  from  that  character,  but  abo  fion 
the  manner,  it  which  it  is  constructed.  I  repeat  nor 
what  I  observed  on  a  former  occasion  (51),   that  great 

cautif>a 


(61)  Ante,  Vol.  XVIll,  217,  io  The  Attorney  General  t. 
Cieaver. 
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caution  is  required  in  granting  an  Injunction  of '  this 
nature,  where  the  effect  will  be  to  stop  a  large  concern 
in  a  lucrative  trade.  In  this  instance  therefore^  as  in 
the  former,  I  hesitated  to  grant  it  ex  parte  \  giving  an 
opportunity  to  oppose  it  on  affidavit,  before  I  took  any 
step.  That,  however,  being  declined,  I  granted  the  In- 
junction on  the  affidavits  ex  parte,  taking  care  to  give 
the  other  parties  the  opportunity  to  file  affidavits,  an- 
swer, ojr  demur. 

I .      '        •  .  •  ■  ■       ■      •  * 

f  •    "  .      , 

Upon  the  question  of  jurisdiction,  if  the  subject  was 
represented  as  a  mere  public  nuisance,  I  could  not  in- 
terfere in  this  case ;  as  the  Attorney  General  is  not  a 
party;  and,  if  he  was  a  party,  upon  the  dicta,  unless 
it  was  clearly  a  public  nuisance,  generally  the  Court 
would  not  interpose  by  Ii^uncdon,  until  it  had  been 
^ried  at  Law.  The  complaint  is  therefore  to  be  consi- 
.dered  as  of,  not  a  pubUc  nuisance  simply,  but  what, 
being  so  in  its  nature,  is  attended  with  extreme  proba- 
biUty  of  irreparable  injury  to  the  property  of  the  Plain- 
tiffs, including  also  danger  to  their  existence;  and  on 
such  a  case,  clearly  established,  I  do  not  hesitate  to  say, 
an  Injunction  would  be  granted. 


As  the  case  is  represented,  not  upon  the  Bill  aloncj 
but  upon  the  whole  of  the  affidavits,  certainly  very  con- 
tradictory, this  proceeding,  if  likely  to  be  attended  ¥rith 
this  private  irreparable  injury,  must  of  necessity  be  a 
public  nuisance,  as  dangerous  to  the  public,  as  it  can  be 
to  the  individuals.  The  Legislature  has  thought  pro- 
*  per  to  regulate  the  subject  by  Act  of  Parliament  (  52  )• 
It  is  conceived,  that  at  Common  Law  the  erection  of  a 
combg-house  of  this  sort,  if  attended  with  danger  to 
the  public,  would  not  be  a  nuisance.  To  that  I  do  not 
agree;    as,  though  gunpowder  is  an  article  of  recent 

origin, 
(52)  SUt.  12  Geo.  Ill,  c.  61. 


1816. 


Crowdbr 

V. 
TiNKLBR. 
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Nuisance  at 
Common  Law 
by  using  arti- 
cles of  recent 


discovery,  as 
gunpowder  or  gas,  so  as  to  cause  danger  to  the  public. 


V. 
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I8l<t.        on|rin,  the  principle  of  Latr  is,  that  eny  nibjeet  ot  m^ 
dern  discovery  cannot  be  used  in  audi  a  manner  as  to 
eonstitate  nuisance  mei^Iy  on  <he  groondi  that  the  bmh 
Tinkler.     veriiEiIs  are  of  modem  discotre^.    The  itislaiice  has  o^ 

tiirred  of  a  convictaon  upon  a  ptmecution  for  enpkgr- 
ing  a  reservoir  of  gas  in  a  pbtcci  where  aA  exploikm 
taight  be  dangerous  to  the  King^s  subjects  ct  Acir 
property. 

CoDstraction  It  is  supposedi  that  the  Act  of  Parliament  juatifiea  the 

of  the  statate  erecdon  of  a  coming-house  every  where  upon  the  site 

12  Geo.  Ill,  q{  mi  q\^  oq^  •  {m^  ^i^^  i^  not  the  meaning  of  ttus  Act 

e.  61;  not  an-  tf^  ^^  penalties  of  the  Act  a  pereon,  carrying  on  Ae 

which  wodd  ^^^  commencement  of  the  Act,  would  kiot  be  liable;  bql» 
be  a  nnisanee  ^  ^®  °^  ^^  ^  constructed,  or  plaebd  on  ancb  a  si^ 
at  Common  that  it  would  have  been  a  nuisance  hi  Iolw  firom  Ae 
Law ;  thoagh,  danger  attendmg  it,  this  Statute,  prohibiting  the  carrying 
as  working  at  (jn  the  manufacture  of  gunpowder,  except  where  it  wis 
the  commence,  carried  on  at  the  commencement  of  the  Ac^  or  when 
a\  ^  tr^i  ^  ^^  afterwards  become  lawftd  to  carry  cm  aocdi  na- 
to'thTVid-'  n«fi«5ture  by  Hcense  tinder  the  Act,  wouU  not  Hio^ 
ties  imposed  ii^^  ^^  l6gal>  if  earned  on  in  a  mSD,  which  from  its  M^ 
by  it,  struction  or  site  would  be  a  nuisance  at  Common  Law. 

Such  a  mill,  though  exempt  from  the  operation  of  this 
Act,  would  be  subject  to  the  consideration,  whether  the 
Law  would  have  endured  it  previously  to  the  Act;  whe- 
ther,  if  an  hour  before  a  coming-house  had  been  placed 
[  *  624  ]      •  within  five  yards  of  these  mills,  it  would  have  been  4 

nuisance.  The  question  therefore  is  not  to  be  deter 
mined  merely  upon  this  Act.  Certainly,  considerabk  re- 
gard must  be  had  to  the  fact,  that  this  erection  is  upoa 
the  site  of  the  old  coming-bouse:  but  it  does  not  ne- 
cessarily follow,  that  therefore  it  is  not  possible  to  con* 
sider  this  an  illegal  erection. 

The  result  of  the  affidavits,  which  on  both  sides  are 
very  unsatisfactory,  is,    that  these   paper  mills    and  i 

coming- 
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oonuog-iiiUl  have^  been  ^taUisfaed  in  this  place  fiA^r* 
one  years  at  least*  The  fcmner  at  the  oommencement 
stood  on  theijf  present  site ;  and  die  then  corniDg-mill 
stdod  upon  the  sitOf  on  which  they  are  now  erecting 
the  new  one*  The  old  one^  standing  at  the  distance  of 
about  two  hundred  and  nine  yards  firom  the  paper  milis^ 
being  destroyed  by  explosion  in  1778,  was  not  rebuilt: 
but  another  was  built,  or  some  other  building  was  used 
for  comings  about  four  hundred  yardji  from  the  paper 
mills;  and  has  been  so  used  thirty-seven  years.  For 
near  twenty  years  therefore  before  the  Plaintiffs  comr 
menced  their  paper  mills  in  1797  there  was  ne  com- 
ing-mill on  this  site.  They  have  expended  10,000/.  in 
improving  that  concern;  and  they  say,  that  in  1815 
the  Defendants  began  to  erect  a  building  of  some  spe- 
cies, in  the  placoi  where  this  coming-mill  now  stands. 
When  the  Plaintiffs  first  conceived  it  to  be  a  magazine, 
when  they  knew  it  to  be  a  coming-house,  and  their 
conduct  since,  are  uncertain  upon  these  contradictory 
affidavits.  No  objection  was  made  until  November  i  when 
notice  was  given  to  desist.  In  January  last  under  a 
notion,  which  seems  to  me  erroneous,  that  the  Magis- 
trates had  under  the  Act  authority  to  deal  with  this, 
complaint  was  made  to  them,  representing  the  building 
*first  as  a  magazine,  and  in  a  second  instance  as  a  com* 
ing-house. 


laie. 


Crowdsr 

V. 
TlNKLBIk 


[  ♦ess  ] 


The  case  being  now  brought  her?,  the  question  is> 
whether  upon  all  the  affidavits  the  case  is  so  clear,  that 
either  upon  the  nature  and  construction  of  this  build- 
ing, or  the  site,  or  the  conduct  of  the  DefendantSi  I  can 
sustain  this  Injunction  without  putting  the  question 
in  a  course  of  trial ;  and,  if  there  ought  to  be  a  trial, 
whether  I  ought  to  sustain  the  Injunction  in  the  inter- 
val, or,  taking  pledges  from  the  Defendants,  let  it  go  on 
until  the  determination,  whether  it  is  a  public  nuisance ; 
as,  if  it  is  not,  it  cannot  be  made  out  to  be  injurbus 

to 
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r. 
TlJfKUUL 


,    t    I    •       „  m    ^ 


[  •606] 


to  the  pioperty  of  die  PUnliflBi ;  die 
dadng  diat  eflSect,  being  sodi  at  nort  iilrr  it 
mnsaiioe.     The  questions  afe,  wfaedwr  iMm  is  AaAf  a 
dangerous  bnfldiDg;  Ist,  firom  its  scile;  Sdlf,  firasa  Ae 
nature  of  its  oonstroctioo;   Sdlj,  firom  bodi  dwae  em- 
cmnstanees  combined.     The  cue  is  in  none  mpecii 
most  embarrasnng.    The  cue  of  JZottum  t.  Lord  Bf» 
nm,  which  might  be  represented  as  somewhat  novd,  hsd 
a  dmnnstancp,  dut  distinguished  it  firom  this:  diat  wm 
not  a  cas^  in  whidi  Lord  Byrom  had  done  liiiiliing  cx- 
poring  him  to  an  action  for  damages,  or  .die   act  done 
could  be  r^arded  u  one,  that  nught,  or  mq^t  sot,  de^ 
pending  on  die  event  of  fivther  acts,  be  injmkms  to  fle 
Flaintifib:  there  was  an  action  dien  dqimJing  Ibrvbst 
had  been  done  abeady.    The  Court  tfaerefoie  i—immwI 
upon  them  the  necessity  of  gmng  qpeedily  ta  trial  d 
that  action,    maintaining   die    Ii^unction  in   die   nam 
time,  and  proriding  against  delay ;  and,  die  right  bciif 
established,  the  Injunction  was  made  perpetuaL    Hoe 
no  actual  injoiy  has  accrued  to  die  namtiflb :  but,  it  ii 
to  be  represented,  that  it  may  accrue;  and  die  nusfortase 
is,  diat  it  may  be  of  such  a  nature,  diat  in  one  new  it 
•  may  be  utterly  irreparable;  and  it  is  not  diercAre  a 
case,   where  the  party  may  have  an  action;    but   the 
Court  is  to  say  instantiy,  it  is  so  dangerous,  that  it  diifl 
not  go  on. 


With  regard  to  the  site  alone,  fifty-one  years  ago^  't 
is  clear,  these  paper  mills  and  the  coming  mill  stood 
upon  sites,  exacdy  as  they  now  stand.  These  are  stated 
to  be  the  most  ancient  powder  miDs  in  die  kingdom) 
but  it  is  not  ascertained,  where  particularly  the  buildiiigs 
were  placed  with  reference  to  each  other  or  the  sur- 
rounding property.  Mliichever  of  these  milk  came  to 
the  other,  the  weight  of  evidence,  though  it  is  not  cksr, 
is,  that  the  coming-mill  stood,  where  it  is  now  to  stand ; 
imd  so  continued  until  the  explosion  thirty-aeren  jeu^ 

ago; 
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ago;  and  the  property  was  under  the  same  owner- 
ship. That  circumstance,  that  they  stood  together  ori- 
gmally  for  a  considerable  time,  is  a  circumstance  of  evi- 
dence, that  they  might  safely  stand  there ;  but,  at  the 
period  I  have  mentioned,  an  explosion  happened ;  and, 
putting  the  effect  as  low  as  possible,  nuschief  both  to  Ufe 
and  property  ensued  about  the  premises  and  the  neighr 
bourhood. 

Another  circumstance  of  evidence  is  the  conduct  of 
the  parties  for  the  lasjk  thirty-six  years,  to  1815,  while  the 
coming-house  was  at  the  distance  of  four  hundred  yards 
firom  the  paper  mills,  instead  of  being  placed,  where  it 
stood  before;  a  circumstance  material  in  the  considera- 
tion, whether  it  is  highly  dangerous  on  its  present  site. 
The  proximity  of  the  dusting  house  must  certainly  in- 
crease the  danger.  There  is  also  much  evidence  of 
opinion  as  to  the  actual  danger,  relative,  not  to  the  situ- 
ation, but  to  the  construction  of  the  coming-house ;  and 
it  is  obvious,  that  a  building  of  one  species  may  be 
liable  to  Uttle  danger,  and  another  upon  the  same  site 
^to  much;  and  to  more  or  less  according  to  the  quantity 
of  combustible  matter.  Upon  this  neither  party  has 
produced  evidence  of  the  weight,  that  might  be  attri- 
buted to  the  opinions  of  engineers  in  a  more  strict  sense 
than  mill-wrights  can  be  so  described.  I  have  always 
understood,  that  buildings  of  this  sort,  composed  of  those 
hard  materiab,  are  more  dangerous  than  if  composed  of 
light  materials.  There  is  positive  contradiction,  not  only 
upon  that,  but  also  as  to  the  quantity  of  powder. 

Another  part  of  the  case  is,  whether  such  countenance 
was  given  to  the  improvement  of  the  paper  mills  as 
makes  the  erection  of  the  coming-house  in  this  situa- 
tion a  breach  of  good  faith  by  the  Defendants.  To  raise 
that  ground,  besides  the  proof  of  danger,  there  must  be 
something  more  than  •  passive  conduct,  represented  as 
active  encouragement.  - 

Upon 


1816. 


Crowdbr 

TiNKLBB. 
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Upon  the  whote  the  proper  eoune  is,  thai  the  Pkiiiti& 
shall  indict  this  building  as  a  nuisance ;  and  die  Defiaod- 
alits  shall  plead  without  traversing  i  so  that  it  nH|be 
tried  at  the  next  Assiies;  and  put  the  concern  in  Mb 
drcumstances,  that  it  nlaj  be  carried  on  without  imuiiMiit 
danger.  If  thejr  will  undertake  to  carry  it  on  so  Ibatiio 
more  powder  shall  be  kept  there  than  is  neoeeaary  £di  die 
purpose  of  carrying  on  the  trade,  with  liberty  to  appif 
upon  the  result  of  the  trial,  that  appears  to  be  the  beit 
way  to  dispose  of  this  ease* 


The  Order  Was  made  accordingly  i  and  upon  *  si^ 
gestion,  that  1200  weight  of  gunpowder  was  neccMuy 
for  the  purpose  of  carrying  on.  the  trade,  the  Defekidasts 
f  were  directed  to  state  particularly  what  was  the  lesst 
quantity  they  would  have  in  the  eorniBg-inill  during  tk 
interval  until  the  Assises. 


1616. 

Ang.  I4ih, 

VJik,  20ik. 

Supplemental 

Answer,  sob- 

stitnted  lately 


CURLINQ  9.  Mauquis  TOWNSHEND. 

npHE  original  Bill  stated  that  the  Defendant,  hang 
tenant  of  a  house  and  premises    at   tFesiboMrm 

Gnen 


for  liberty  to 

amend  an  Answer,  permitted  with  great  oaation,  only  on  some  stroag 
ground  of  joatice,  as  fraud;  not  on  negligence;  anless  the  party  was 
led  into  it;  requiring  a  precise  statement  of  what  is  to  be  put  on 
the  Record. 

Answer  without  oath  or  attestation  of  honor  regarded  for  the  pur- 
poses of  ciril  jostioe  as  if  with  that  sanction. 

Receiver,  in  defaitit  of  payment  hito  Coart,  on  an  eqaitaUe  chaige 
and  a  judgment,  but  execution  prevented  by  the  circumttanees  of  the 
title.  The  right  not  affected^  by  a  sabseqnent  variation  of  circum- 
stances ;  and  established  o?er  the  whole  estate,  though  of  great  value 
compared  with  the  debt ;  as  a  reasonable  part  may  be  tendered  as 
security,  or  the  debt  may  be  paid  into  Court 

Post-obit  security,  though  not  ou  reasonable  terms,  may  be  valid ; 
but  00  grounds  of  public  policy  strictly  examined. 
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Oreen  ilttder  a  lease  by  the  Plaintiff  to  lum,  executed  in         IS3f  • 


ISOV  for  nine  yean,   and  having  cut  down  trees,  and      ^ 
polled  down  buildings,  in  order  to  prerent  proceedings  a  ^^ 

reference  to  two  surveyors  was  proposed,  to  ascertaih  Maniab 
the  amount  of  dilapidations ;  idiich  was  accordingly  as-  TowmsheHDi 
certuned  at  SOOO^ ;  which  sum  the  Defendant,  in  1809, 
Hgreed  to  iftecure  by  his  bond  and  warrant  of  attorney  for 
1000/.,  payable  in  six  months  and  by  a  post-obit  security 
on  estates  of  the  annual  ralue  of  5000^,  to  be  setded 
under  a  covenant  in  his  father's  marriage  settlement, 
to  pay,  if  he  should  survive  his  father,  9000^  to  the 
^Plaintiff.  The  Defendant's  fisither  died  m  1811 ;  and  ih  [^6S9] 
181S  the  Defendant  obtained  a  Decree  for  a  settlement 
upon  him  under  the  covenant  in  his  fiith^'s  marriage- 
settlement.  The  Plaintiff  took  out  an  elegit;  and  ap- 
plied for  a  charge  on  the  estate.  The  Bill  prayed,  that 
a  charge  of  3000/.  may  be  established  upon  the  estate, 
decreed  to  be  settled  on  the  Defendant,  &c« ;  and  also 
that  the  sum  of  lOOOf.  may  be  raised  out  of  the  said 
estate. 

The  Defendant,  having  by  his  answer,  filed  in  August, 

1814,  without  attestation  of  honor,  admitted  the  facts 
charged  as  to  the  reference  to  ascertain  the  amount  of 
dilapidations  and  the  securities,  &c.  in  February,  1816, 
filed  a  cross  Bill ;  by  that,  and  in  his  answer  to  a  sup- 
plemental Bill,  filed  by  the  original  Plaintiff  in  October, 

1815,  denying  any  acts  of  waste  or  dilapidations,  except 
for  the  purpose  of  building  and  improvement,  which 
more  than  compensated  thefn,  and  were  done  with  the 
knowledge  of  the  Plaintiff;  and  statingt  that  the  De^ 
fendant  was  induced  by  the  misrepresentation  Of  the 
Plaintiff,  and  the  Defendant's  belief,  that  the  securities 
were  fairly  obtained,  to  put  in  his  answer ;  that  papers, 
by  which  he  could  have  contradicted  the  statements  of 
the  Bill,  were  withheld  from  him  and  his  Solidtor ;  and 
circumstances  have  since  come   to  his  knowledge,    on 

which. 
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.Idl6.        .  which,  had  he  known  them,  he  would  not  have  put  in  Ids 

^^""^  answer  to  that  effect;  that  hb  Solicitor  refuaed  to  haTe 

^^  it  filed,  until  furnished  with  papers  in  the  hands  of  his 

Harqais       former  Solicitor ;  but,  on  the  Plaintiff's  assurance,  diat 

TowNSHBND.  the  facts  were  true,  and  threats  of  a  sequestration,  pcf- 

mitted  it  to  be  filed,  not  upon  attestation  of  honor;  the 
Defendant  insisting,  that  he  is  not  bound  by  it  on  ac- 
count of  false  statement,  that  the  surveyors  had;8urYe]fed, 
.'and  valued,  &c.  according  to  the  Bill ;  alleging,  that  the 
Defendant's  father  was  in  1809  at  the  age  of  fifty-seven; 
the  Defendant,  thirty-seven :  that  the  estate  is  more  than 
'[*6S0]^      •siifScient  to  pay  all  the  Defendant's  debts^  and  he  ii 

proceeding  to  sell  for  that  purpose ;  and  is  ready  to  pay 
what  shall '  appear  upon  account  to  be  fairly  due  to  the 
Plamtiff. 

.  The  Cross  Bill  prayed,  that  the  securities  may  be  de- 
livered up,  as  obtained  by  fraud;  and  that  satisfactioD 
may  be  entered  upon  the  judgment ;  or  that  the  secu- 
rities shall  stand  only  for  what  may  be  actually  due,  and 
an  injunction  against  the  Elegit. 
•  .  .   ■    .  •      ■  ... 

Two  Motions  were  made  by  the  Defendant ;  first,  that 
the  Replication  in  the  original  cause  may  be  withdrawn; 
and  that  the  Defendant  may  be  at  liberty  to  file  a  sup- 
plemental answer :  secondly,  that  an  Order  of  the  Vkc 
Chancellor  for  the  appointment  of  a  Receiver  may  be 
discharged. 

i. 

;    Sir  Samuel  RomiUjf,  Mr.  Leachg  and  Mr*  WingfieU 

in  support  of  the  Motions :  Mr.  Bell,  Mr.  Home,  and 

Mr.  Temple,  for  the  Plaintiff  in  the  original  cause. 

i 

The  Lord  Chancellor. 
\    The  answer  to  the  original  Bill  was  put  in  withoot 
oath  or  attestation  of  honor ;  and  was  accepted  without 
either  of  those  sanctions :  but  my  opinion  isj  that  widi 
t  .  regard 
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regard  to  a  question  of  this  nature  the  Defendant  gives  1816* 
the  same  authority  to  the  Court  to  look  at  the  circum*  ^  ^^^^^ 
stances^  denied  or  admitted  in  the  answer  so  put  in,  for  i^. 

the  purpose  of  administering  civil  justice  between  the       Marqais 
parties,  as  if  it  was  put  in  upon  attestation  of  hoOor  or   Townsheno. 
upon  oath.    This  is  an  application  by  the  Defendant  to 
be  at  Uberty  to  file  a  supplemental  answer ;   in  other 
words,  to  deprive  the  Plaintiff  of  the  benefit,  to  which 
he  is  entitled  from  that  answer,  which  is  upon  the  re* 
cord ;  and  the  Motion  has  been  thus  framed  in  modern 
times,  instead  of  the  old  form,  to  amend .  the  answer, 
^upon  this  ground;  that,  though  a  case  may  exist,  in      [  *6S1  ] 
which  the  Defendant  shall  be  permitted  in  a  supplemental  Oronnd  of  jhe 
answer  to  state  what  he  can  to  correct  or  vary  his  for-  '^^•'^  P*^^ 
mer  answer  (53),  still  it  b  more  proper  to  keep  the  first   .    *  ^       , 
answer  upon  the  file,  in  order  that  justice  maybe  done  mental  Answer 
in  every  view  of  the  case,   in  which  that  answer  was  instead  of  the 
sworn*  <dd  practice  lo 

amend. 
The  answer  of  this  Defendant,  though  it  is  not  open 
to  the  same  consequences,  the  penalty  or  disgrace  at- 
taching upon  falsehood,  as  if  it  was  put  in  upon  oath  or 
attestation  of  honor,  must  be  dealt  with  as  to  amend- 
ment precisely  in  the  same  way.  In  every  former  in- 
stance the  party,  proposing  to  obtain  this  permission^  has 
been  required  to  give  a  precise  statement  of  what  he 
means  to  put  upon  the  Record :  the  Court  with  great 
care  and  jealousy,  before  it  will  allow  a  Defendant  to 
withdraw  a  statement,  that  is  beneficial  to  the  Plaintiff, 
requiring  to  be  clearly  satisfied,  that  justice  demands 
such  a  benefit  to  the  Defendant;  and,  to  secure  that 
effect,  has  required  him  specifically  to  state  what  he 
wishes  to  put  upon  the  Record,  that  the  Court  may 
judge,  how  far  his  application  is  reasonable.  That  not 
having  been  done  in  this  instance,  in  strictness  the  omis^ 
Bion  is  an  answer  to  this  motion :  but  it  would  not  be 

useful 
(53)  Ante,  684. 
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IMUL        useful  so  to  treat  it :  aa  the  Defendant  noeans  to  bane 

f^^''^^         the  opportunity  to  put  in  an  answer,  which   shaB  s^ 

n,  present  matters,  as  he  represents  them  in  his  cross  U, 

Marquis       or  in  his  answer  to  the  supplemental  bill  and  ii^  Ihe 

TowMSHBNii.  cross  bill,   taken  together ;   and  then  the  question  is^ 

whether  such  a  case  is  made  out,  that  with  the  atl^i* 
tion  due  to  the  general  interests  of  mankind,  aa  suiloM^ 
the  Court  can  under  the  drcumstancea  of  tiiia  case 
admit  a  supplemental  answer  to  this  original  biH,  mA 
•  aa  I  hare  alluded  to.  My  opinion  is,  that  the  Coorl 
oannot  do  it. 

[  6SS  ]  In  coming  to  diis  concludon  I  have  tfie  satiafiiclioR 

to  find,  Ihat  the  merits,  if  put  upon  the  Record,  would 
not  materially  alter  what  the  Court  would  do  in  a  esse 
.  of  thb  kind.  There  is  no  charge  of  colIusioQ  betweca 
the  Defendant's  agent  and  the  Plaintiff:  and^  anle« 
collusion  is  made  out,  the  misrepresentation  alleged  ii 
not  such  as  will  let  in  the  Defendant  to  file  a  auppk- 
nental  answer  of  this  sort.  It  would  be  rery  difficoit, 
even  upon  negligence,  unless  die  party  waa  led  into  it^ 
to  have  the  Recorda  of  the  Court  altered ;  and,  I  dam 
not  in  such  a  case,  let  it  be  in  fact  what  it  may,  lay 
down  a  principle,  that  would  f6rm  a  precedent  |br  per* 
mitting  an  anpwer  after  tbe  lapse  of  two  years  to  be 
altered  in  effect  from  one  end  to  the  other.  Thia  mat 
therefore  be  considered,  as  it  stands  upon  the  Recoid 
unaltered ;  and  I  should  be  sorry  to  be  thought  to  ban 
much  doubt  upon  a  point  of  so  much  importance. 


The  Lord  Chancsllob. 
Amg.  VML         With  a  view  to  determine  the  other  question,  wber 

ther  the  Order  of  the  Vice  ChaficeUor^  appointing  a  Re- 
ceiver, ought  to  be  discharged,  I  must  take  aa  a  6ct 
upon  that  answer,  which  I  have  decided  cannot  wid| 
safety  to  the  general  interests  of  mankind  be  altered, 

that 
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(hat  the  Defendant  was  in  1600  indebted  to  the  Plaintiff  18iC 
8000/. ;  and  as  security  for  lOOOL  gave  him  a  bond  and  /^^^^^^ 
Judgment,    on  which  he  was  al  liberty  in  six  months  ^ 

to  take  out  executfon  agafaist  the  Defendant's  person  Marquis 
and  property ;  and  fiwr  the  other  1000«.  the  Plaintiff  Townshem  d. 
took  what  is  called  a  post-obit  eecorityupon  the  con- 
tingency, that  the  Defendant,  if  he  should  survive  his 
•fether,  would  on  the  death  of  his  father  pay  80001.  m  [  *633  ] 
satis&ction  of  that  1000/.  t  the  bargain  dierefere  was 
three  for  one.  This  Court  has  always  upon  grounds  of 
public  policy  held,  that,  where  a  man  is  dealing  for  his 
expectation,  these  matters  shall  bet  sifted  to  the  bottom ; 
and,  my  predecessors  having  bdd,  that  those  demands 
may  be  die  subject  of  assurances,  it  is  obvious,  that. this 
money  might  have  been  secured  upon  more  reasonable 
terms.  By  special  contract  also  certain  lands  of  the 
mnnual  value  of  5000/.  were  afficted  with  this  debt  by 
way  of  charge.  If  this  had  been  a  security  by  the 
post-obit  merely,  and  a  Bill  had  been  filed  upon  grounds 
of  public  policy  for  an  Injunction,  diis  Court  would  at 
least  have  said,  the  Plaintiff  could  not  come  to  b^  re^ 
lieved  against  the  post-obit,  without  paying  into  Court 
the  principal  and  interest  of  the  actual  debt.  The 
Plaintiff  in  this  case  is  a  judgment  creditor;  and  by  the 
answer,  which  I  cannot  permit  to  be  taken  off  the  file, 
it  is  admitted,  that  he  had  taken  out  execution ;  which  he 
could  not  enforce  on  account  of  the  then  circumstances 
of  the  title.  It  has  been  long  settied,  that,  if  a  judgment- 
creditor  takes  execution,  and  finds  the  estate  protected 
by  circumstances  respecting  a  prior  title,  he  may  apply 
for  a  Receiver.  It  is  said,  that  the  supplemental  Bill  pro-  - 
duced  a  different  state  of  facts ;  and  that  the  Defendant,  ' 
having  survived  his  father,  has  become  tenant  in  tail; 
and  is  himself  owner  of  the  legal  estate.  The  answer 
to  that  might  be,  that,  the  Plaintiff  having  originally  a 
right  to  a  Receiver,  the  subsequent  alteration  of  circum- 
stances would  not  affect  that  right,  and  oblige  the  Court 

to 
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181/9;        to  ^end  him  to  Jaw  •  i^  it  does  nol  appeav/that  he.miM 

^  ''^^'^         execQte  his  judgment  at  law.  .  Upon .  t^t»  therefore,  he 

p^  would  be  eotitled  to  «  R^ceifer;    an^  farther  by  the 

Marqais       charge  heia  in  truth ,  an  equitable  mortgagee : .  thereCsre, 

Tow|i8HBND.  .♦  unless  the  money  is  brought  into  Cojirt,  I  cannot  rar 

[  *634  ]     ^290  a  RepeiTer.    It.  u  said  to  be  monstrous  to  appoint 

a  Receiver,  upon  an  .estate-  of  6000/.  aryear ;  and  lo  it 

seema  to  me:   but  the  answer  is.  that  the  Defisodsat 

may  tender  some  reaspnable  pant  as  a  secii^ityi  or  pnq^ 

bri^g  the.  mpney,  into.  Court. . 

It  is  not  of  neqesBity, .  that  the  Defendant-  can  a£Ext 
this  post-obit  bond ;  though  he  may  succeed  in  that  Is 
Mr.  Wiartan's  CateiM)  the  House  of  Loida  heU  seve- 
ral :.postK>bil  sectaritiss  to  be  good.*  -  < 


.  .1 


It  was  suggested,  that  the  Defendant  was  proceeding 
to  dispose  of  Ibe  estate ;  and  soo»  afterwards,  the)  Ql4ff 
was  pronounced,  that  he  should. pay  into  Goait  0O(NL 
with  interest .  and  Costs ;  or  in  default  thereof  that  the 
Order  for  a  Receiver  should  go. 

(M)  Wh^rUmj.  May,  ante^VoL  V,27-.  .      , 
[635] 

1816. 
Nov.  8/A,  11 M. 

(Ante,  Vol.        Lord  MONTFOJID  v.  Lord  CADOGAN  f 55\. 
XVII,  486.)  .       V     ^  . 

The  Decree      H^HE  Decree  at  the  RoUs  in  this  cause  (  56  )  dedard, 

affirmed,  with         -  that  the  trustees  ought  to  have  renewed  the  lesse 
the  explana- 

teD«U  for  We  <^>  ^  ^«--  '•  ^^^  ^"'«'  Vol.  XVII,  p.  4M. 

are  to  be  charged  respectirelj,  not  apoD  their  actual  enjoyment,  but 
as  it  would  have  been  under  a  due  execution  of  tbe  trust,  by  renewing 
with  a  fund  drawn  from  tbe  rents  and  profits.  Liberty  to  the  Plain- 
tiflr,  the  son,  as  against  the  assignee  of  his  father's  life  estate,  to  apply, 
if  not  otherwise  paid,  not  as,  but  if,  he  shall  be  so  adrised,  so  aa  not 
to  imply  an  opinion,  that  the  assignee  will  be  liable. 


at 
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«t  Ae  times,  when  it  became  renewaUe^  and  to  have  paid 
ibe  fines,  &<%  out  of  the  annual  rents  and  profits  of  the 
premises  demised;  that,  not  having  so  renewed,  they 
are  guilty  of  a  breach  of  trust;  that  the  sum  of 
30d2L  ns.  6d.  pud  by  the  Plamtiff*  for  renewal,  ought 
to  be  paid  to  him  by  the  representatives  of  Lord  Cado- 
-gunf  deceased,  and  by  Sir  Thcmat  Bmbury  ( the  trua- 
•tees);  but  that  the  same  ought  to  be  repaid  to  them  out 
of  die  personal  estates  of  Lord  Mtmtfordf  deceased,  and 
i)f  the  dowager  Lady  Mowtfardf  according  to  the  times 
:they  have  respectively  been  in  possession  of  the  pre^ 
mises,  or  in  receipt  of  the  rents  and  profits  thereof. 


1810. 


Lord 

IIPNTFORD 

Lord 
.Cadogan. 


From  this  Decree  a  petition  of  Appeal  was  presented 
by  the  Defendants,  the  representatives  of  Lord  Mwtr 
ford  and  Lord  Cadogan. 


'  Mr.  Hari  and  Mr.  Heald^  for  tiie  Appellants,  insisted, 
that  there  was  no  evidence,  that  the  trustees  had  exe- 
cuted the  settiement;  and  the  presumption  was  the 
otiier  way:  the  only  part  produced  being  that,  which 
obviously  should  have  been  executed  by  them.  It  is  evi- 
^dent,  that  the  parties  never  contemplated  possession  by 
the  trustees.  They  did  not  undertake  active  conduct; 
or  bring  themselves  under  any  obligation  to  do  specific 
acts;  but  were  introduced  merely  as  instruments,  with 
no  higher  duty  than  to  receive  and  apply  die  renl^  and 
profits,  not  to  be  active  in  obtaining  renewal.  From 
the  mere  circumstance,  that  many  years  ago  an  action 
mma  commenced  in  their  names  (57),  it  is  not  to  be  in- 
ferred, that  tiiey  executed,  or  acted,  so  as  to  come  under 
every  obligation  of  the  deed :  nor  was  it  a  necessary  con^ 
sequence  of  making  this  lease  the  subject  of  settlement 
that  it  was  to  be  renewed.  If  trustees,  who  have  not 
undertaken  to  act,  are  to  be  made  liable  by  implication, 

beyond 


[•636] 


(57)  Lard  Cadogan  v.  Kemut,  Camp.  432. 
Vol.  XIX.  P  P 
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1816; 


Lord 

MOHTFORD 

Lord 
.CadooaK. 


[  ♦637  ] 


beyond  ihdr  contract,  for  tliis  sort  of  ne^genoe^  mm 
acquiescence  in  the  omission  to  renew,  na  peraon  vfli 
be  trustee  for  his  nearest  ctmnexion. 

If,  however,  these  trustees  must  be  responrihk^  sot 
by  a  wilful  breach  of  trust  for  their  own  benefit,  bet  hj 
their  conduct  in^  negligently  perhaps^  but  innoceali]^ 
penmtdng  others  to  avail  themselves  unduly  of  the  tiust 
property,  they  can'  be  liable  only  in  die  second  insCanoi 
to  the   expense  of  renewal ;  tha  amount   of  which»  » 
considerable  at  the  expiration  of  the  first  period,  fan 
increased  to  more  than  SQOOl.    Those^  who  got  posittr 
sion  of  the  trust  fund,  with  notice  of  its  misapplicatioii, 
and  in  concurrence  with  the  trustee,   are   cxvislsiiclive 
laruetees,    responsible  for    their  wilful    poasearioB.     F 
Lord  Montford  was  responsible  for  the  applicatian  of  A; 
rents  and  profits  to  his  own  use  widiout  renewing,  Lori 
Howes   as  the   purchaser  of  his  interest,    is  Habk  (o 
aU  the  legal  and  equitable  obligations,  that  bound  dtf 
lessee.    There  was  no  privity  of  contract  between  Lorf 
^jffoco^  and  the  trustees.     There  is  also  a   diirtrnflM 
betwe^i  the  obligations  of  Lord  Montford  originafly^  aod 
Lord  Hone  afberwarda,  and  of  Lady  Montford^  who  wis 
liable  only  from  the  time  dbe  became  em  Jurimm 

Sir  Sanmel  RomUly  and  Mr.  DmieU,  for  the  Plakitift 
in  support  of  the  Pecree.  Mr.  L^aek  and  Mr.  TVomt, 
for  the  Defendants  Lady  MoBiford  and  Lord  £[owe. 

The  Lord  Chancellor ^  during  the  ar^^ment,  observed 
that  upon  the  answers  the  trustees  were  cVeariiy  parties 
admitting,  that  they  took  upon  the  following  trusia. 


Nov.  \Uh. 


The  Lord  Chanceixor. 
A  petition  is  presented  by  Lady  Montford ;  which  al- 
ws  her  to  be  heard,  as  if  she  had  appealed ;  though  die 

•  has 
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Irs  not;  contending,  that  the  Decree  charges  her  fiurther. 
than  she  is  justly  chargeable,  if  it  is  to  be  understood  as 
charging  her  with  more  than  a  proportion  of  the  rents 
and  profits  for  the  time  of  her  enjoyment  according  to 
the  oUigation,  which,  she  contends  with  the  Plaintiff,  wa&' 
imposed  upon  the  trustees  during  the  life  of  the  late. 
Lord  Mouiford. 


1916. 


I^ord 

MONTFO^UOI 

lK>rdi 
Cadogan^ 


I  take  this  lease  to  be  by  custom  renewable  every- 
fourteen  years ;  and  that  the  Dean  and  Chapter  of  West'm 
minstety  although  not  compellable  to  renew,  would  have 
renewed  at  any  time  before  the  commencement  of  an- 
other period  of  fourteen  years;  a  renewal  therefore  being 
highly  probable^  the  firamer  4>f  the  settlement  ought  ta 
have  considered  that;  and  also  to  have  attached  a  trust, 
^  as  fieur  as  it  could  be  upon  the  property,  if  the  lease 
should  not  be  renewed. 


[♦6S8] 


The  object  with  regard  to  the  leasehold  estate^  thus 
Iqr  custom  renewable,  was  to  make  a  settlement  witl^ 
every  species  of  strictness,  of  which  such  an  interest  is 
capable.  It  is  said,  the  trustees  are  not  imder  cove- 
nant; and  they  are  not  bound  under  hand  and  seal;  but 
they  have  in  Equity  undertaken  to  execute  the  trusts  ex* 
acUy  as  if  they  had  so  executed  the  instrument;  and  the 
general  words,  **  it  is  declared  and  agreed,"  &c«  amount 
to  a  covenant  The  obligation  upon,  them  is  to  permit 
Lord  Montfard  to  receive  and  enjoy  the  rents  and  pro-^ 
fits,  provided  that  was  consbtent  with  the  trust  and  obli-i 
gation,  imposed  upon  them,  to  apply  so  much  of  the 
rents  and  profits  as  should  be  necessary  to  the  expense 
of  renewal,  in  order  to  make  his  enjoyment  consistent 
with  the  other  objects  of  the  settlement,  under  which  all 
the  subsequent  takers  are  to  be  considered  purchasers : 
but  it  does  not  rest  upon  reasoning;  as  upon  the  answers 
it  b  clear,  they  understood  the  import ;  expressly  stating^ 
that  they  put  him  in  possession;  and  assigning,  as  their 

P  P  2  reason. 


In  Equity, 
undertaking  to 
execate  trusts 
equivalent  to 
execution  of 
the  Deed ;  and 
the  general 
words,  "  it  b 
*'  declared  and 
"  agreed," 
smount  to 
covenant. 
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1816.         reason^  motives  of  civility  and  humanity.     It  is  hard,  it 


they  are  to  suffer  by  that:  but  the  subsequent  takers, 

MoNTFORD    ^^^  deprived  by  acquiescence  .of  their   remedy,  are 

9.  not  to  suffer  by  the  charity  of  the  trustees.     It  is  dor, 

1^1^  therefore,  that  they  did  take  upon  them  these  trusts;  that 

Cadooak.     ^jjgy  ^g^  under  an  obligation  to  renew  at  least  onee  in 

fourteen  years,  according  to  die  custom;  sjfd  metfi 
bound  to  purchase  for  those,  who  were  to  take  after- 
wards, an  interest  equal  to  what  those  persons  would 
lake,  if  there  was  no  defiftult. 

Another  question  isi  whether  Lord  MoiUford^s  eMte, 

if  sufficienti  and  that  of  hndj  Manifardf    should  hafe 

[  *6S9  ]      ^been  resorted  to  for  payment  of  the  fine,  lately  piid 

upon  renewal,  before  the  trustees  were   called  upon; 

Tetiant  for  \     and  many  cases  have  established,  that  a  tenant  for  Efis, 

life,  joiniDg  in  joining  in  a  breach  of  trust,  shall  be  answerable  in  dis 

a  breach  of     ^^^^  instance:  but  these  persons  were  trustees  for  the 

bl         th^'^  present  Lord  Manffatd;  who  has  a  right  to  have*  the 

first  instance     ^^^^  ^^P^  ^^^^^^  ^^  ^  ^^  exactly  in  die  way,  ni 

which  the  trustees  had  in  Equity  covenanted  to  keep  it; 
and  is  not  bound  to  run  the  risk  of  the  estate  wearmi; 
out,  or  a  great  increase  of  fine  being  incurred,  according 
to  the  approximation  of  the  term  to  its  conclusion,  wUle 
inquiries  as  to  assets,  or  what  proportion  Lady  Maatfard 
is  to  pay^  are  depending.  My  opinion  therefore  is,  diat 
the  Master  of  the  Rolls  was  perfectly  right  in  charg^ 
the  trustees  in  the  first  instance,  and  also  in  deciding,  diit 
they  have  a  remedy  over  against  those,  who  took  the  reitfi 
and  profits,  that  qught  to  have  paid  the  fine:  but  dni 
under  the  circun^stances  raises  the  greatest  diflSculty. 

The  Decree  says,  that  Lord  Mont/ord  ought  to  hate 
renewed  in  1786.  Had  he  done  so,  a  fimd  ought  to  bafe 
been  provided  in  1799,  constituted  of  13-fourteenth  parts 
of  the  fine  to  be  paid  in  1800;  and  Lady  MoHtford 
would  have  taken  possession  of  the  premises  with  the 

lease 
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lease  renewed  under  these  circumstances  in  1766  for         IBId. 
forty  years.    It  is  a  Ettle  difficult  to  determine  the  mean-         ^^^ 
ing  of  these  terms,  in  which  they  are  charged  **  according    Montfor» 
**  to  the  times  they  have  respectively  been  in  possession.**  v. 

If  that  means  what  is  the  import  prim&  facie^  that  they  -  ^ 

are  to  be  charged  in  the  rd/to  of  pn^rtion  calculated    •     '^^^^* 
upon  the  length  of  their   respective  enjoyments,  that 
JLady  Moniford  is  to  pay  for  her  oWn  neglect,  and  fof 
Lord  Montford  's  also,  in  prppordon  to  the  time  she 
has  enjoyed,  that  does  not  appear  to  me  to  be  the  equity 
Jbietween  her  and  the  trustees.    As  9l  fSme  covertef  ishe 
*  wks  not  chargeable  with  ai^y  default  during  the  cover-      I     ^^  1 
•ture;  and  there  is  no  evidence,  that  she  was  active  in      /"if  *'*^''*'J[u 
^permitting  his  enjoyment.    In  1799  she  was  entitled  by    ^th^/^^u 
.the   settlement  to  possession  of  this  kasehold  estate,  dnrintr  cover- 
under  a  lease  renewed  in   1786  for  fourteen  years,  in  inre. 
addition  to  twenty^six  years  then  remaining  unexpired^ 
rwith  a  fund  accumulating  -for  the  fine,  to  be  paid  on 
,the  next  renewal  in  1800.    If  therefore  this  is  to  be  thus 
understood,  that,  as  Lord  Montford  enjoyed  from  1779 
to  1799,  and  Lady  Moniford,   from  1799  to  the  year 
1808,  when  a  fine  acceding  SOOO/.  was  paid,  that  sum 
is  to  be  reimbursed,  as  between  his  and  her  estates,  in 
this  proportion,  that  his- estate  is  to  be.  charged  accord- 
ing to  the  amount  of  the  rents  between  1772  and  1799, 
and  she  is  to  pay  according  to  the  rents  from  1799  to 
1808,  she  appears  to  me  to  be  charged  in  a  way,  in  which 
she  is  not  chargeable.    My  opinion  is,  that  the  estate  of 
the  late  Lord  Mant/ard  is  to  be  made  answerable  to  the 
trustees,  after  paying  the  present  Lord ;  and  Lady  MotU* 
ford  is  also  answerable,  but  only  for  the  proportion,  for 
which  she  ought  to  be  called  upon  with  a  due  regard 
to  the  obligation  of  the  trustees  to  put  her  in  possession 
of  the  estate  fully  renewed  in  1786,  and  with  an  accumu- 
lating fund,  to  be  applied  to  another  renewal  in  I8OO4 
That  is  the  utmost,  for  which  in  the  most  aggravated  way 
of  putting  the  case  against  her  she  can  bo  called  upon. 

The 
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'  llie  I^ecree  must  go  farther:  the  kte  Lord  Maiafb0^ 
haying  received  the  rents  from  1772  to  1799,  and  not 
haying  renewed,  and  a  much  larg^i^  fine  of  course  bong 
required  at  the  end  of  twenty-eight  than  fourteen  years, 
liis  estate  must  he  answerable  fer  that'  increase ;  bii^  if 
the  trustees  should  not  find  his  estate  suflBcient  to  answer 
that,  I  cannot  as  between  them  and  Lady  Mvnifbrd  dmrn 
any  part  of  die  increase  upon  her.  That  moat  tbevefae 
fiUl  upon  them  personafly. 

It  seems  to  me,  as  it  did  to  the  Matter  4ff  ike  RoOt, 
impossible  for  the  trustees  to  charge  Lord  Heme.  Hie 
recital  holds  out  the  interest  he  ^i^as  to  purchase,  as  one 
with  lio  other  obligation  on  Lord  Monifbrd  than  payawflt 
of  the  rent  and  performance  of  tiie  covenants ;  not  ad- 
verting to  the  provision  for  payment  of  the  fiiles  sa 
renewal  out  of  the  rents  and  profits.  The  Flainliff,  V 
he  cannot  obtain  payment  in  iany  o(her  way,  ou|^  Is 
have  Hberty  to  apply;  but  diat  should  *be  expressel, 
not  '"as,"  but  ""if,  he  shaH  be  so  advised ;*"  so  ai 
not  to  imply  an  opinion,  that  Lord  Howe  w3I  be 
liable. 


With  these  variations,  removing  some  obscurity  in  die 
terms  of  the  Decree,  which  probably  was  not  drawn  hj 
the  Master  of  the  Rolls  himself/  the  Decree  must  be 
affirmed. 


1816. 
'  Aoo.lKA, 

12/A,  lAth. 

(Ante,  Vol. 
XVII,  436.) 
The  Decree 
aflBrmed  on 
Appeal, 


LANGHAM  v.  S  ANFORD  (  58  ). 

^  PETITION  of  Appeal  i^as  presented  by  the  Dc^ 
fendant,  the  executor  of  Sir  John  Chichester^  from 


(68)  2  Me9\  0. 


CAISES  IN  CHANCERY; 


041 


tbe  Decree  at  the  BoUs  {59),  declaring  the  Defendant  n. 
trustee  of  the  residue  for  the  next  of  kin  of  the  testator, 
according  to  the  Statute  of  Distributions. 

Mr.  Leach,  Mr.  WingfieU,  Mr.  Hart,  and  Mr.  Bell, 
fiyr  the  next  of  kin,  in  support  of  the  Decree:  Sir  Samuel 
^Rotmlly,  Mr.  Caurtenay,  and  Mr.  Boberis,  Ua  die 
atsecutor. 


1816. 


Lanouam 

Sanvobd^ 


[•64g] 


The  Lord  Chancellor. 
The  first  question  is,  what  is  in  equity  the  effect  of 
fliis  testamentary  disposition,  without  any  regard  to  the 
cnridence,  that  has  been  adduced  to  rebut  the  presump- 
tion, and  in  answer  to  that  evidence ;  whether  the  exe- 
cutor is  to  hold  for  his  own  benefit  the  residue  of  the 
][>ersonal  estate,  undisposed  of;  or,  according  to  the  law, 
as  it  is  established  in  this  Court,  is  a  trustee  of  the  bene- 
ficial interest  in  that  residue  for  the  next  of  kin.  In 
reading  these  testamentary  papers,  I  lay  no  stress  on  the 
words  "  to  be  paid  out  of  my  personal  estate, "  in  the  first 
clause;  though  I  observe,  that  in  some  cases  the  in- 
ference has  been  drawn  from  those  words,  that  the  per- 
son,, who  is  to  take  a  legacy  under  such  a  direction  for 
|>ayment,  is  not  to  take  that  personal  estate. 

It  is  undoubtedly  too  late  now  to  consider  how  a 
question  of  this  sort  should  have  been  disposed  of  cen- 
turies ago,  or  ought  now  to  be  disposed  of,  supposing 
it  to  be  res  Integra  \  as,  taking  all  the  cases  together, 
from  Poster  v.  Mount  (60)  (if  that  b  the  earliest  case, 
which  I  very  much  doubt ),  without  going  through  them, 

which 


Nm>.  l^ih. 


Against  the 
claim  of  an 
Eiecaior  to 
the  residue  no- 
stress  laid  on 
a  direction  for 
payment  of  his' 
legacy  out  of 
the  personal 
estate. 


(59)  Ante,  Vol.  XVII, 
485.  Pratt  v.  Haddet^,  Wal- 
ton 9.  WaUon,  XIV,  103, 
318.  Dawson  v.  Clarke,  XV, 


409.    XVIII,  247,  and  the 
note,  I,  36*2,  Nourse  v.  JFincft. 
(60)  1  Vem.  473. 


^8  GASES  IN  cnAHCBSir: 

1810.         which  18  imieqesMry  and  woidd-  be«  fafmwr,  m^iej 
^'^^r^   ,  .    are  all  oettecfted  in  the  late  <age%  Cfenwdg^v,  iUfwrt  ' 
J"^**     ifoto  (€1  %  aodNamse  r.  J«iic*<«B),  the  kwr  Iim  de-: 
9AliFORB«     volved  upon  ine»   fixed  and  settled,  that»   ^tum^  la 
[  *646  ]      Mhe qoeation,  whether  akgaqr  to  an  executor,  petxaimj 

or  apedfi^  giv«^  expressly  tot  fab  cara  and  paia%^or 

generafty^v  raises  a. necessary  ,infeffeneef  thai  ka  ia.aat 

to  take  the  residue^  an  individual^   reaaoaing  >  wilhnai> 

reference  to  precedents,  might  answer  by  *  ennfidmt 

assertion,  that  there  is  no  inc<Hisutency  in  the  intentisi^ 

that  he  shall  take  both,  yet,  whesk  k  bas-)iaen  xepeatedlj 

steted,  that  accordbg^  to  legale  .technical^  \ conatrooliai 

there  is  such  inconsistancy> .  it  must  be  conaJderad  aa 

settled,  that  a  pecuniary,  and  asitiaoowJidU^  thooigk 

Legaoy  to  tn    doubted  by  Lord  Thurbni^,  a  spedfic,  legacy  tbo  ap-csa^ 

Exeootor,  pe-  ^-utor  raises  a  i^trong  and.  violent  presuiyiptioiv  tho^^  not 

raniaryorspe-  ^  p,^ui„p|ion /tim  e^  <fe  Jar^,  that  he  is  iiot  lo  tafae  As 

atrobeand  vio-  ^^^'^^  >  ^^^  ^»  that  at  the  time^. whei»  tb^  WilL^  8™V 

lent  presnmp-    ^^  l^CP^T,  was  made,  the  testator  did  not  Intmd^.  tint 

tion,  that  he    he  should  take  it. 

was  not,  when 

the  Will  was        On  the  other  hand,  that  is  stQl  no  mpre  thafi  mJtnmg 

made,  intended  ^nd  violent  presumption,   capable   of  being  jeebatted  in 

. .     ^     ^  '^  equity  by  parol  evidence ;  and,  if  that  evi^enpe  ealaMishsa 

allv-  to  be  re-  ^  s^ong  and  violent  case  of  intention,  that  he  afiaU  tska 

batted  10  Equi-  ^^^  residue,  that  presumption  stands  only  until  the  cobh 

ty  by  psrol      trary  is  proved  by  clear,  strongs  and  cogenty   evidence; 

evidence,  clear  and  to  such  proof  the  presumption  gives  way  |  and  the 

and  strong,  of  executor  takes  the  beneficial,  as  well  as  legale  interest  la 

intenUon,  that  t^g  residue:  but,  as  the  law  is  now  settled,  if  the  Will 

^ ' '  gives  a  legacy  to  the  person,  who  is  by  a  dry  appointmoi 

made  executor,  there  is  that  strong  and  violent  pieiiunipr. 

tion,   calling  upon  the  Court  to  say,    he  is  a  trustee  of 

t^e  residue. 

ft 

(61)  Ante,  Vol.  II,  405,         (02)   Ante,    Vol.    I,    54t 
644.      See    the    references,     Homsby  v.  Fmck,  II,  7a. 
XVII,  443,  n. 


.  It  has  been tMy stated,  that paiol endencd isnot ' aA-         file, 
misriblei  where  it  appears  elearly  aiid  condiisively  upM     m  X^^^ 
^Oke  &ce  of  Ae  l^iU,  Aat  the  executor  was  meant  to      ^  ^^ 
He  a  tmstee.;    and  I  take  the  oonverse  of  ^t  to  bie      8a^>6iid. 
equaUj  true;  tfaat,  if  it  is  dear,  aeoording  to  the  eon-     1  ^^844  ] 
etruction  in  this  Court,  that  upon  the  face  of  AeWfll  the    P»w>l  «^ 
kgacyappeark  to  be  given  so  that  it  is  not  ineonsisCeBt  dencenotad. 
with  hia  taking  the  beneficial  mterest  in  the  lissidae^  missiblcwhere 
eridence  shall  not  be  received  to  shew,  that  he  diallnot  ^^i^^fiy  ^q^ 
take  it.    Two  circumstances  appear  in  these  testamentary  oondnsiTelj 
papers,  on  which  it  has  been  contended,  that  thb  cate  on  the  face  of 
nmst  be  decided  a^ahist  the  esecntor,  as  it  is  dear  de^  the  Will,  that 
ebively;  and  conclusively  on  the  ^m»  of  the  papers,  that  the  Executor 
be  was  meant  to  be  a  trustee;   tl)e  case,    in  whidi,   I  7**"?^     ^ 
admit^'  parol  evidence  eannot  be  recdved.    That  pro-  ^  ^^       ' 
position  stands  on  these  two  grounda :    it  is  said  upon  ^^^  ^  the  lei 
^e  legacy  to  the  executor  in  the  first  paper,   that,  if  g^cy  appe«x»; 
jkhe  testator  meant-  him  to  take-  the  residue,  the  plate,  elearly  not  i»^ 
being  excepted,  wouM  fall  into  it;   and  must  be  taken  consistent  with 
by  him  as  part  of  the  residue :  but  the  testator  has  by  ***•  ^•'^hig  the 
excepting  it  proved  upon  the  face  of  the  Will  to  demon-  ■•■®'*^ 
iftration,  that  the  executor  shall  not  take  the  reddue ;  as 
he  is  expressly  not  to  take-  the  plate,  which  by  the  ne- 
cessary eflfect  of  the  exception  falls  into  it.     To-  that 
two  0r  thr^  answers  were  given  by  the  Master  of  the 
JRolls ;  wbp  upon  mudi  consideration  (for,  I  observe,  he    Qmstraetioik 
reserved  the  case  for  consideration),  stated  his  opinion,  of  a  bequest 
that  there  is  no  weight  whatsoever  in  that  objection;  ob-  ^  ftirnitiirs, 
serving,  and  I  entirely  concur  in  the  observation,  that  ?!»*•«»«•?*•*» 
the  testator,  giving  the  furniture  with  the  exception  of  ,.       .^^ 
plate,  does  no  more  than  if,  instead  of  giving  it  in  that  «iy,Q„^  notice 
aggregate  way,  he  had  mentioned  all  the   particulars,  ^f  plate, 
of  which   the  furniture  consisted,  taking  no  notice  of 
plate ;  and,  if  the  term  of  exception  had  not  been  thus 
used,  the  argument  would  not  have  been  raised.     There 
is  sound  sense  in  that    Another  observation  the  Master 
ij/*  the  RoUs  was  probably  led  into  by  the^  effect  of  the 

evidence. 
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SpeciKo  legacy 
Hoi  liable  to 
ccntribnte  to 
pecnniafy  le- 
^acies^ 


evidence,  to  which  he  had  been  looking  forward ;  (indil 
P  is  very  difficult  to  exclude  it  from  the  mind  ) ;  that  the 
testatoir  might  at  that  moment  have  had  an  intentknii  tliat 
the  executor  should  not  take  it»  meaning  to  dispose  of  it 
Co  some  other  person,  but  not  carrying  that  mtentioo 
into  execution;  but,  considering  an  ^bje<;taon  upon  the 
fiioe  of  the  WSl  you  must  confine  your  ofaservation  to 
what  die  £ice  of  the  Will,  supplies;  and  caanot  look  at 
the  evidence,  when  the  question  is,  whether  that  evidoioe 
is  to  be  admitted.  Another  answer  is  sufficient:  the 
plate  is  excepted  out  of  a  specific  bequest.  If  it  iafls 
into  the  residue^  and  the  executor  b  to  take  it,  lie  takes 
it  under  perfectly  different  circumstances  fii\>m  those,  diil 
would  belong  to  it,  as  a  specific  bequest  ('63).  As  such  ft 
would  not  contribute  to  the  payment  of  x>eooii]arylegar 
cies ;  to  which,  as  a  part  of  the  residue,  it  would  be 
liable.  To  that  it  was  ably  answered,  that  die  argumeot 
has  no  weight ;  as  it  would  apply  equally  to  the  rde, 
that  a*  specific  legacy  excludes  the  executor  horn  the 
residue;  but  my  reply  to  that  is,  that,  as  parol  eTidenoe 
may  be  given  to  show,  that  a  specific  bequest,  whateter 
It  contains,  was  not  intended  to  make  him  a  trustee,  it 
follows,  that,  if  the  testator,  instead  of  enumerating  al 
the  subjects  of  the  specific  bequest,  uses  one  term,  coin- 
pi'^hending  all,  and  expressly  excludes  one  particular 
subject,  which  would  be  comprehended  in  the  geaesni 
description,  the  same  evidence  may  be  given  to  shoir, 
that  the  efiect  of  the  specific  bequest  is  equally  liable  to 
be  rebutted^  as  if  it  did  contain  the  particular  subfect  so 
excepted. 


I  agree,  therefore,  that  parol  evidence  may  be  ad^ 
mitted  in  this  case;  stating  also,  that,  if  it  depended  upon 
the  Will  alone,  the  executor  would  upon  all  the  autfioft* 


(63)  Soe  as  to  specific  Ic-     ante,  VoL  II,  639,    and  the 
gacies,  Cokman  v.  Coleman ,     note,  64  L 
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'^es  be  excluded ;  as  this  specific  bequest  wotild  alotife         18UI. 
'exclude  him  And  upon  the  effect  of  the  last  codicil,  as  to     j^a^JT^Ai 
'^the  leasehold  estate  in  Seymour  Place,  I  merely  observe,  a 

'that  the  fair  way  of  putting  the  question  upon  that  is,     SAtiFOB*; 
'whether  it  indicates  the  testator's  knowledge,  that  he  had      L     ^^  J 
'^ot  given  his  executor  the  surplus,  ot  more  than  to  give 
lihn  the  means  of  paying  for  the  purchase  of  that  estate 
out  of  a  ftind,  which,  if  not  so  authorised,  he  could  not 
liave  applied  to  that  purpose. 

• 

'    "With  a  view  to  represent  the  law  upon  this  subject, 
^  it  stands  upon  the  cases  decided,  the  safest  course  i6 
to  follow  the  language  of  those  cases.    The  doietrine  is    Legal  right  of 
thus  stated  (64)  by  Lord  Alvanley,  in  Clennell  v.  Lewih'-  Execator  to 
waitei  "The  rule  is  clearly  established,  that  the  executor  *^^  residue, 
*'  shall  have  the  residu^,  unless  there  is  a  strong  and      ,1    ;  i    t 
•'  violent  presumption  to  the  contrary ;  that  a  legacy  to  presumption  to 
''  him  affords  that  presumption ;  but  that  it  is  not  so  the    contrary ; 
^'  strong,  to  take  away  his  legal  right,  as  to  deprive  him  which  a  legacy 
'*  of  the  opportunity  of  proving  by  parol  evidence,  that  to  him  affords; 

^'  the  testator  did  intend  he  should  have  it.**  ^'a^'®  to  ^«  '«- 

batted  by  pa- 

The  «u.  ,„e«io„  .herefbre  i,,  ,h«h„  d>e  e»««»r.  tZ^^ 

being  in  my  judgment  clearly  excluded  by  the  Will,  has  he  shall  have  it. 
established  by  parol  evidence,  that  the  testator  did  cleariy  ^  ^  j^ 
intend  at  the  time  he  appointed  the  executor,  that  he  ther  iExecutor 
should  take  the  surplus.  To  determine  a  question  of  when  appoint- 
fact  of  this  sort,  always  determined  by  the  Court,  and  ed,  was  in-  ' 
which  in  many  of  the  cases  different  Judges  would  de-  tended  to  have 
cide  very  differently,  being  obliged  to  give  the  character  t"®  residue, 

of  evidence  to  what  is  a  foundation  for  no  more  than  *  7*^' .  ^ . '" 

mmed  by  the 
guess  and  conjecture,  let  us  see  what  this  testator  has  r^--* 

done.     He  was  fortunate  in  having  about  him  men,  not 
only  of  great  intelligence,  but  of  great  integrity.    In  the 
Erst  testamentary  paper,  drawn  up  by  Mr.  Scott  in  con- 
sequence 

(61)  Ante,  Vol.  II,  474. 
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'•eqoeiice  of  the  testator's  wiah^  ao  &r  JnmifJiatdjy  §9 
eflfectoate  his  purpose  of  making  a  'Will  aa  to  give  lega* 
cies  to  his  friendsi  wfaoi  eommg  to  die  part  imiiiedialelf 
preoeding  the  appointment  of  executor,  die  tertsto 
saving  not  a  word  upon  it,- ScoU  suggests  to  hfaa  the 
propriety  df  naming  an  ezecutcnr.  The  testator,  havnig 
been  thus  engaged  in  the  contempktion  of  a  nndimare 
tfompreheuMve  Will,  upon  that  suggestion  names  Mr.  &ai- 
/ord;  and  wABScoii,  to  whom  he  had  fpven  nothia^ts 
be  an  executor  also ;  who  declined,  saying,  one  executor 
.was  suiBcient  for  the  purposes  of  die  Will  r  Imt  the  pro- 
position^ thathe  diould  make  an  executor,  coming  firosi 
Seoit,  the  testator  not  having  previously  intimated  any 
such  purpose,  and  then  suggesting  Sadi,  to  whom  fas  bsd 
not  given  any  thing,*  as  a  c6«executor,  notfiing  osa  he 
more  difficult  than  to  suppose,  tliat  he  intended  Smffati 
to  take  the  residue  beneficially,  and  Seoit  abo*^ 


The  argument  in  &vor  of  the  Defisndant  from  the 
testator's  objection'to  Scoifs  offer,  to  witnesa  liis  eaut 
cution,  as  he=  intended  to  give  him  a  legacy,  ventures  lot 
much  into  conjecture.  It  has  been  argued,  that  die  tes- 
tator, giving  a  legacy  to  the  person  afterwards  appointod 
executor,  did  not  mean  it  to  be  connected  with  the  iomr 
sdtution  tif  execut<Nr,  not  having  tjien  thought  of  daut. 
Every  part  of  The  answer  is,  that  I  cannot  consider  the  legacy  sf 
aWillcotem*  given,  until  die  paper  is  subscribed  (  65  )^  and,  theei^ 
poraneoos  by   ^^^^  being  appointed,  before  the  act  was  complete,  I 

must  say,  diat  the  testetor,  when  constituting  his  exea^ 
tor,  contemplated  bodi  die  legacy  and  the  oonstitutioa 
of  the  legatee  as  executor ;  and  therefore,  the  viokait 
presumption  arises.  It  is  said,  die  legacy  to  Scoii  was  kn 
lieu  of  what  he  would  have  taken  as  executcnr :  but  die 
answer  is,  that,  before  any  diing  was  said  by  ScoU  ahon^ 


the  execatidn. 


(06)  See  the  note,  ante,  Vol.  V,  247. 
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the  appointment  «of  an  execntor^.  ihe  testator  intended  to         MM, 
give  him  a  legacy.'    It  is  said  fiurther,  and  .with  lusUcOf     wJT^^  mg 
AMt  no.  case -can  form  a  stronger  .instance  of  .the  al>-  n^ 

surdity  of  this  xnle;  as,  if  SeoU  h»3L  according  to  tfa^     ^AiuroBJa; 
testator^s  reqnest  become  ah,  execatcnr^  Ae  tvro  execur 
.tors  would  have  taken  the  residue:  a  kgacy  to  (me,  <Mr  ^Execatorsnot 
imeqnal  legacies  to  all,  if  more  than. one,  not  excluding  exoladed  from 
tiieuh    The  reasoaingr  however,  is  erroneous  in :  conr  ^^  residue  by 
duding,that,,a8,  ifj&o^  had  been  named  an  executor,  ^  ^C^^^  ^ 
iie  and  Sanford  would  have  taken  the  residue,  there-  .     '^'^"^!^ 
ionte  Sanford,  being  .co-executor,  shall  take  it    One  an^ 
awer  is,  that,  although  individually  I  should  be  satisfiedlf 
that,  if  they  were  co-executors  merely  by  the  introdue- 
tion  of  8eotf%  name,  I  -should  by  giving  them  the  resir 
sdue  act  against  the  testator^s  real  intention,,  my  individual  ^ 

conviction  must  have  .given  way  to  the  positive  ride  of 
law,  by  which  they  would  have  taken  it.    There  is  an- 
other answer :  if  the  law  of  this  Court  is,  that  a  legacy 
to  an  executor  raises  a  violent  presumption,  that  he  AfsXL 
not  take  the  residue,  I  am  to  presume,  that  the  testator 
luiew  the  law ;  and,  when  he  gave  the  legacy,  knew,  that    Testator  pre- 
it  would  exclude  hia  executor  from  the  surplus:  then,  I  •umedtoknow 
cannot  venture  to  say,  that  with  that  knowledge  making  ^^  ^^*  ^''' 
Scoit  a    co-executor,    the  testator  would  of  necessity  . .  ^  ^fS^J 
hate  made  him  90  in  such  terms  as  to  disappoint  his  own  exolades  him 
intention.    I  cannot  say,  therefore,  that  if^  meaning  1S011-  {^m  ^j^  gQ^. 
ford  not  to  take  tbe  residue,  he  had  constituted  SeoU  a  pins, 
co-executor,  he  would  have  intended  tiiem  both  to  take 
it,  unless  I  am  satisfied  tiiat  he  would  have  appointed 
them  so  as  to  disappoint  his  ^  own  object  in  appointing 
them ;  which  was  to  execute  the  purposes  of  the  WilL 
Scott  states,  that  on  the  S9th  of  May,  under  the  tes- 
tator's instructions  he  filled  up  the  blanks  in  the  draft, 
prepared  by  the  solicitor,  appointing /Sbii/brcf  waAHole 
^  residuary  legatees,  and  Sanford  and  three  other  per-      [  ^649  ]   , 
eons  executors.    Considering  what  had  passed  between 
ihem,  when  Sanford  was  named  executor  on  Scott's  sug- 
gestion, 
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gestian,  that  some  one  should  be^  appointed  to- 
the  purposes  of  the  Will,  the  testator  suggestiDg  to  SeM 
also  to  be  an  executOTi  it  is  a  strong  pffopoaitioii^  tlttt 
on  the  S9th  the  testator  intended  Satifhrd  to  take  the 
wbole^  and  still  mo^te,  Scott  to  takewitk  hin^  having  in 
his  possession  the  draft  of  a  complete  Will;  and  havmg 
so  far  changed  his  mind  since  the  28th,  when  he  ma 
talking  of  set^ng  the  Araft  of  a  Will.  The  case  is  ezf 
tremely  strong  hi  evidence  upon  this  point,  that  the  te»> 
tatpr  did  not  at  the  time  of  making  his  Will  (which  is 
of  the  essence  of  the  proposition )  mean  to  giwe  die  m 
flidue  to  his  executor* 


u. 


[♦660] 


ErideQce  of 
testator's  de- 
dara- 
tions, 

previous  and 
subsequent  to 
his  WiU,  as  to 
his   intention 
admitted,  but 
of  little  weight 
against  what 
passed  at  the 
time  of  making 
it 


This  evidence  is  in  answer  to  that  produced  hy  the 
executor  to  rebut  the  presumption  firom  the  legacy  le 
him;  which  consists  of  the  depositions  of  tlie  twe 
Misses  Semfordf  one  of  which  amounts  to  nothing,  ani 
Mr.  Hutton.  The  Ma^er  qf  the  Rolls  intim^test  th«t  hii 
evidence  is  not  intelligible :  but,  I  think,  I  can  nnderstsBJl 
it.  I  take  it  to  mean  what  the  terms  do  not  imply,  oer- 
tainly.  The  testator  had  made  a  Will.  Suppose  him  10 
have  said,  he  had  disposed  of  all  his  personal  propertf, 
and  given  legacies  to  >  his  next  of  kin,  lest  diey  shoidd 
be  disappointed :  if  the  Court  is  satisfied  by  evidence  of 
fact,  applying  pointedly  as  to  what  was  his  intention  at 
die  time,  when  he  made  the  Will,  such  declarations  are 
not  sufficient  to  answer  that.  It  is  unfortunate,  but  il  is 
certainly  settled,  that  declarations  at  the  time  of  makiof 
^  the  Will,  subsequent  and  previous  to  it,  are  all  to  he 
admitted:  yet  we  know,  tiiat  what  men  state  as  to  thev 
intentions  may  be  conformable  to  the  purpose  at  tbf 
time,  but  not  afterwards ;  and  declarations  by  a  testatoi^ 
after  having  made  his  Will,  are  frequentiy  made  for  thf 
purpose,  not  of  fairly  representing,  but  of  misrepresent- 
ingi  what  he  had  done.  The  weight  of  authority  ke^ 
longs  to  that  evidence,  which  is  evidence  of  fact  at  the 
time,  declarations  with  reference  to  a  Will  thea  ?nftfK 

and 
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fans  not;  contending,  that  the  Decree  charges  her  &rther. 
than  she  is  justly  ehargeabley  if  it  is  to  be  understood  as 
charging  her  with  more  than  a  proportion  of  the  renta 
and  profits  for  the  time  of  her  enjoyment  according  to 
the  obligation,  which,  she  contends  with  the  Plaintiff,  was: 
imposed  upon  the  trustees  during  the  life  of  the  latC' 
Lord  Moniford. 

I  take  this  lease  to  be  by  custom  renewable  every, 
fourteen  years ;  and  that  the  Dean  and  Chapter  of  Wett-* 
minsteiTy  although  not  compellable  to  renew,  would  have 
renewed  at  any  time  before  the  commencement  of  an- 
other period  of  fourteen  years;  a  renewal  tharefore  being 
highly  probable,  the  framer  <of  the  settlement  ought  to 
have  considered  that;  and  also  to  have  attached  a  trust, 
^  aa  &r  as  it  could  be  upon  the  property,  if  the  lease 
ahould  not  be  renewed. 


I8l6t 


I^ord 

MONTFOBH 

liord, 
CauogaN) 


[♦6S8] 


The  object  with  regard  to  the  leasehold  estate,  thus 
by  custom  renewable,  was  to  make  a  settlement  with 
every  species  of  strictness,  of  which  such  an  interest  is 
capable.  It  is  said,  the  trustees  are  not  under  cove*, 
nant;  and  they  are  not  bound  under  hand  and  seal;  bult 
they  have  in  Equity  undertaken  to  execute  the  trusts  ex« 
actly  as  if  they  had  so  executed  the  instrument;  and  the 
general  words,  ^*  it  is  declared  and  agreed,**  &c«  amount 
to  a  covenant  The  obligation  upon,  tbem  is  to  permit 
Lord  Montford  to  receive  and  enjoy  the  rents  and  pro-* 
fits,  provided  that  was  consistent  with  the  trust  and  obli-* 
gation,  imposed  upon  them,  to  apply  so  much  of  the 
rents  and  profits  as  should  be  necessary  to  the  expense 
of  renewal,  in  order  to  make  his  enjoyment  consistent 
with  the  other  objects  of  the  settlement,  under  which  all 
the  subsequent  takers  are  to  be  considered  purchasers : 
but  it  does  not  rest  upon  reasoning;  as  upon  the  answers 
it  is  clear,  they  understood  the  import ;  expressly  stating,, 
that  they  put  him  in  possession;  and  assigning,  as  tbeis 

"     .  P  P  2  reason. 


In  Equity, 
undertaking  to 
execute  trusts 
equivalent  to 
execution  of 
the  Deed ;  and 
the  general 
words,  ^^  it  is 
**  declared  and 
"  agreed," 
amount  to 
covenant. 
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ITM- express  evldtaoe/ Oat  Z%o«NM  IfUabr,  baEngMlol 
when  the  Will  was  opened,  who  would  hme  the  soipiii^ 
answered,  that  IMBss  Ftnck  wodU  take  it  as  ezecntrii. 
Whether  the  reaBon,  thati  the  Codidl  not  being  ex^ 
euted,  it  was  mtended  for  her,  is  just  or-Bot,  .dieie  ii 
a  great  distinction,  where  the  intention  is  manifesled  m 
die  Will,  and  where  there  is  nothing  in  writing  as  to  the 
constitution  of  a  renduary  legatee  prerions  to  the  eie- 
cotkmof 


On  die  whde  my  opinion  is,  that^  attending  to  wbst 
passed  as  to  this  testator^s  great  scheme  of  aMTiD,  so? 
toally  prepared,  the  appointment  of  a  me^i^g  to  settle 
Aat  more  compreheiisiTe  li^^  at  the  time  this  was  esQ^ 
euted,  and  attending  to  what  passed  at  die  time  die 
Defendant  was  appcnnted  executor,  he  eamioC  take  die 
leddue.  I  r^pret  it;  thinking,  that  dus  nde-of  Lav 
does  in  diis  instance,  as  it  has  in  many  others,  dinp- 
pdnt  die  intention;  but  I  cannot  get  out  .of  the  nde; 
and  die  evidence^  fidily  considered,  instead  of  lebiitti^^ 
confirms,  die  presumption. 

My  Judgment  is  dierefbre,  that  this  deciaioii  is  right. 


MUSGRAVE  r.  MEDEX. 


[6fiS] 

1818. 

Abo.  161ft. 

Ko  Commit-      1^[R*  LEACH  having  moved  for  a  commitmoit  upon 

ment  on  a  fe-  ^  foreign  affidavit,  the  motion  stood  over,  diat  a 

imgnailidavit;  gearch  might  be  made  for  precedents, 
aspefjofy-caa- 

not  be  assuni* 

^  The  Lard  Chancbllor  said,  that  upon  the  reaeardb 

both  of  himself  and  the  Register,  no  instance  could  be 

found  of  committing  a  man  on  a  Ibrdgn  aiffidsETit;  on 

which,  if  improperly  committed,  he  cannot  aaaign  pei^ 

jury ;  and  it  could  not  be  done  without  a  precedent. 


in  cHANidteitr.  'jB&i 

'■'     ■•    •  '  ' *     ■    ■  N<m.\9A, 

19th. 

-       CHAMBERS  r.  BR AltSFOftD ( 68 ).  (^te^  VoL 

.'  XVIII,  308.) 

¥N:  tibU  cause  (69)  a  Petition  of  Appcfd  was  presented    '^^  Decree 

.by  Thomas  Brailtfard  the  elder,  nephew  of  the  tea-  ^^  ^^^^^  ®^  *« 
tator,  against  .thfi  deqlarotipn  by  the  Decree  at  the  JtoBr,  JJ®J^  ^nephew, 
th^t    Thomas  Brailrford  the  younger,   Ihd  son 'of  ihe  ^    r^j-oo/  . 
testator's  nephew,  Samuel  Brailsford,  was  entitled  under  ^^^^  estate 
tbe  devise. of.  tbe  estates  .in. the  county  of  Zitneolpi,  the  affirmed  on 
lead-nuoBS/  ftc^  to  an  estate  for  IbGe,  with  remainder  to  AppeaL 
bin^  in  fee, 

■ 

Mn.iEbfi,  Mtx  Itf^adfc,  and  Mt^RoaiSi  for  the  Appet 
lant :  Sir  Sanmd  RomUlp.  and  Mr.  Bett^  in  support  of     -  • 
4he  Decree*  -t 


A . 


.  The  Lord  CnwcE^hOK*  [  653  ] 

Lord  HardwickeX  70 «)  lays,  down  the  rule  fot  the  cour    Words  trans- 

atruction  of  Wills  thus ;  that  the  words  are.  often  traqs-  posed  to  make 

posed  to  make  sense  of  a  Will,  otherwise  insensible,  and  »euseof  aWill 

to  make  it  take  some  efTect  rather  than  be  totally  void :  ®^®f ^"^  »■*-  . 

but  in  no  case,  where  the  words  are  plain  and  sensible,  ^        «    '^1. 

- ,  to  make  ttiem 

in  a  transposition  made,  in  order  to  create  a  different  ^^^i^^  ^^^  ^j-^ 

meaning  and  construction,  much  less  to  let  in  different  feet,  rather 

devisees  and  legatees.  than  be  totally 

void :  not,' 

Whatever  may  be  my  conjecture  individually,  as  to  the  ^"®'®  v**'* . 

devbor's  probable  intention  in  favor  of  his  nephew*  *°  ,**]?  ,\  V 
xi_  A  11  ^  T  ^  1  1  i"  y  1  '  *.  -r  ^  ^ '  much  less  to 
the  Appellant,  I  am  bound  by  the  rules  of  Law.  to  «*-  ie#ru  giirereiit' 

elude  him,  unless  the  devisor  has,  included  him  in  tbi^.  devisees  tad    ' 

devise ;  and  I  can  im^ne  a  variety  of  cases  upon  this  legatees.'  ' '     ' 

Will^  in  which  the  jnlentioa  would  be  disappointed  by 

the  rules  of  Law,  requiring  the  Court  to  disappoint  it. 

The 

(68)  %Mer.  «6i-  ,  .      868 ;  'see  the  note,  V,  247. 

(69)  Ante,  Vol.  XVIII,:        (70)  « Vet .  74. 
Vol.  XIX.  QQ 


f»8 
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The  case  has  been  argued  itp<m  the  efSaet,  not  ooff  of 
the  derise  of  the  lAneohuMre  estate^  bat  of  die  whole 
9.  Will,  taken  together,  m  order  ex  visceribms  ietUms 

Bbailstord.  to  extnu^  the  inteucioit     The  wtgamtw$  bwing  gone 

upon  this,  that  the  like  bounty  was  intended  to  penoos 
of  die  testatoi^s  fiuoily,   standing  in  maSmr  uHmIjomj, 
die  ciicumstanoe  is  obserrable,  dnft  be  bns  not  in  any 
way  mentioned  Us  brodwr  ]F%oimm«    Ib  die  dcfM  escr 
after  the  decease  of  Us  brother  Jakm  Braibfaird  to  the 
use  of  ^  the  said^  n&mas  Braikfard  upon  all  raki  sf 
construcdon  die  Court,  unilest    audiorised  bj  Law  la 
ati&e  out  (71 ),  as  aurphun^,  the  words   ^  die  said,* 
must  condder  diem  as  denoting  die  Thomas  Jkuik/m^ 
mentioned  in  die  preceding  part  of  die  WiD :  and  diose 
words,  repeated  in  the  finrdier  derise  after  nia  denaie, 
^  ^to  the  use  of  die  srid  nomas  Braibford,  asa  of  af 
nephew  Samuel  Braibfordf  his  heirs  and  aaiigna  hi 
ever,**    in  dieir  natural  import   assert^  diat  di^  siii 
Thomoi  Brailtford,  mentioned  before,  and  in  die  deiiie 
immediately  preced|ng,  is  die  said   Thomas,  the  aon  of 
die  nephew  SdmueL    That,  therefore,  which  ia  die  ood- 
stniction  prim4  facie,  must  be  adopted,  uiileaa  diere  ii 
such  an  impossibility  of  so  construing  the  Will  as  can 
authorise  the  Court  to  reject  thqse  words,  or   such  im- 
certainly  from  their  use,  diat  no  effect  can  be  giren  to 
them.    In  the  former  case  Ihomas  BnUlsford,  die  tes- 
tator's nephew,  may  be  let  in  as  the  devisee  :  aa  he  wiB 
be  in  the  latter,  as  heir  at  la^,  the  devise  being  vrnd  fat 


[  •GM} 


it 


€€ 


Katond  oon- 
stmction  of 
words  in  a 
Wm  adopted, 
unlesi  there 
ia  sfich  an  im- 
pqsaibility  of 
ao  constmiog 
theWiUaato 


aMtboriae  their  uncertainty.    The  rule  is,  that  words  are  not  to  be  re- 


rejection;  or 
snch  uDcer- 
taioty,  that  no 
effect  can   be 
giren  to  thcDi. 
DeTiae^  void 


jected,  unless  you  cannot  by  any  posribifity  give  diem  a 

rational  construction.    It  cannot  be  denied,  that,  if  tbe 

Lincolnshire  estate  had  been  devised  to  Thomas  Braib- 

ford 
(11)  B  Aik.  tn,  §M. 

for  uncertaiDty,  lets  in  die  heir. 

Words  in  a  Will  not  to  be  rejected,  nnlesa  they  cannot  by  anj  poa- 
sibility  have  a  rational  constrnction. 

Latent  ambiguity  under  a  dcTise,  whetm  Aere  are  two  peiaotts  of 
the  name ;  and  evidence  ia  admiaaibk :  not,  if  i|  appe^  6a  Ihe  Will, 
who  was  intended. 
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Jkfti  and  his  asngns  Cor^life^  there  being  two  persons         1810. 


of  that  name}   Uncle  and  nephew,  evidence  would  be 
let  in  to  explain  that  latent  ambiguity  (79).     If  die  |». 

devisor  ikfterwards  plx)ceed8  with  a  limitation,  which  may  BKAiLsroRD; 
hAve  effect  in  Law,  and  describes  whom  he  means,  en- 
dende  could*  not  be  read*    I  am  here  required  to  reject 
ihe  words  '^  the  sud  "  in  the  first  designation  of  THmuu 
JSrailffordf  and  agun  in  the  description  of  Uie  petaocr, 
irho  is  to  take  after  the  decease  of  Thomas  BraiUfard, 
before  I  can  get  ^her  at  uncertainty,  or  at  an  opini<m, 
that  will  stand  the  test  of  the  rule,  that  some  other  per- 
son than  the  person  described  was  intended.    If  there 
was  nothing  more  than  ''  to  the  said  TkomoM  Brmlsfard 
*<  &r  life,  and  after  his  decease  to  the  use  of  the  said 
*'  Thamaa  BraUsford^  his  heirs  and  assigns   for   evet^ 
^  those  words  would  compel  me  to  say,  that  the  devisee      [  •  655  ] 
for  life  was  intended ;  but  the  ftrther  desoriptic^,  *^  son 
''  of  my  nephew  Samuel  Brmlrford!^  does  not  leave  it 
in  doubt,  whether  the  same  person  was  intended.    That   iDtention  ex- 
intention  is  extremely  improbable  from  tlie  estate  for  tremely  im- 
life  given  to  him  first,  and  afterwards  the  fee :  but  that  probable  to ' 
is  often  the  legal  effect,  whatever  the  intention  may  have  ^"^  ^^  """^ 

been.    If,  therefore,  these  two  limitations  stood  alone,  I  P®"®"   "     ® 

11^11  i_  ^  ^i_  1 J       ^  •  .         .    estate  for  life, 

could  not  declare,  that  they  would  nol  b^  so  consistent  m  ^ j  afterwards 

Law  as  to  give  this  person  the  be\  or  that  they  are  so  the  fee:  bat 
uncertain  as  to  be  taken  for  nothing|  and  so  to  let  in  the  that  ii  often 
heir  ( 73  ).  the  legsl  effect. 

The  whatever  may 
be  the  ioten- 

(72)  See  ante,  Vol.  I,  259.     must  be,  not  merely  absurd  tion;  and  the 
Parmmi  v.  Parsom,  206,  and     and  irrational,  but  incapable  limitations 
the  note,  267.  of  any  clear  meaning:  Moion  ""V  h«  »<>  ©^n- 

(73)  To  avoid  a  Will  for     v.  Robinwn,  2  Sim.  ^  Stu.  •"^***  "*  ^® 
uncerteinty    the     disposition     295.  carry  the  fee, 

and  not  so  an- 

certain  as  to  let  in  the  heir. 
Different  devises  in  the  same  Will  not  affected  by  the  circumstance, 
that  the  devisees  are  in  the  same  relation  to  the  devisor ;  unless  there 
are  words  by  grammatical  construction  connecting  the  two  devises,  or 
the  same  object  is  stated  as  to  both. 

QQ2 
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1810.  The  next  oonsidetadon  is,  whether  the  Gonstnictkm 

Chambbrs     ^ip^^  A^  ^hole  Win  aathorises  the  coiichin<m,  either  tbst 

V.  the  nephew  was.hitended,  or  that  it  is  so  imoertaiiiy  that 

B&aiLspoBD,    the  heir  shall  take;  if  neither  of  those  propositions' cin 

be  maintained  upon  the  limitations  for  life  and  in-  fee. 

• 

The  former  is  maintained  upon'  the  context*  of  the  Win, 
containing  similar'  dispositions  ot  de8cripti6ns.  It  v 
.▼ery  di£5^t  to  make  out  a  dmilarity  of  dispootion. 
Unless  there  are  words,  by  grammatical  constractiGn 
connecting  the  two  devises,  or  the  testator  has  stated 
the  sanie  >  object  as  to  the  different  persons,  the  mere 
c^hnmistaoce,  that  they  are  in  the  same  relation  to  hin^ 
will  not  affect  different  devisees  in  the  same  WilL  Tbe 
similarity  of  description  operates  the  other  way,  sheir^- 
iiig  who  was  meant.  The  uncertainty  I  hare  already  ol)^ 
aerved  upon;  and  it  is  impossible,  whatever  may  have 
been  the  testator^s  intention,  to  decide,  conaistendy  widi 
die  rules  either  as  to  rejecting  surplusage  or  holdiiig  a 
description  too  uncertain,  that  Tkomai  JBtaUsfbrd^'iiit 
testator's  nephew,  is  entitled  cidier  as  the  person  de- 
scribed by  this  Will,  or  as  die  person  to  take  thcae 
estates  as  undisposed  of. 

[  656  1  ^y  opinion  upon  this  Will  therefore  concurs  widi  that 

o{  the  Master  of  the  Bolls. 


The  Decree  was  affirmed. 
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1816. 

TIBBITS  r.  TIBBITS.  ^<^^  ^41*, 

16tA,  nth. 

JDICHARD  TIBBITS,  by  his  Wffl,  in  1808,  devised    Devise  to  a 

and  bequeathed  to  his  son  Charles  Tibbiis  all  his  *®^»  recom- 

treeholdy  copyhold,  and  leasehold,  estates  in  the  counties  ™®°"*°fi»  ***™ 

of  Northampton,  Warwich  and  Middlesex,  or  elsewhere,  .       . 

■^  ,        coasiDs  A*  and 

to  and  for  his  own  use  and  benefit,  absolutely,  subject  ^    in  the  oc- 
to  the  payment  of  an  annuity,  and  a  charge  of  10,000/*  capation    of 
for  his  wife.    The  Will  then  proceeded  in  these  words :     their  respec- 
tive farms,  in 

•  "  And  I  do  hereby  recommend  to  my  said  son  to  con-  ^^  county  of 
"  tinue  his  cousins  James  Ttbbitg  and  Richard  TtbbUs  Y'  **  ^?"^' 
"  in  the    occupation  of  their  respective    farms   in  the^  .  ., 

"  county  of  Warwick  as  heretofore  and  so  long  as   they  continue  to 
**  continue  to  manage  the  same  in  a  good  and  husband-  manage    the 
**  like  manner  and  to  duly  pay  their  rents.**  same  in  a  good 

and  hasband- 

The  testator  gave  among  other  legacies  100  guineas  **^^  manaer 

to  each  of  bis  nephews ;  and  gave  the  residue  of  his  *°  ^ 

■  nav 

^  real  and  personal  estates,  after  payment  of  his  debts,  &c.  [  ^657  ]  \f. 

to  bis  son  Charles ;  and  appointed  him  executor.  ttntA 

A  tmst  for 
The  two  farms,  occupied  by  the  testator's  nephews,  ^^^^  coasins; 

were  part  of  the  estates  in    the   county  of  Warwick,  who  had  been 

which  on  the  marriage  of  Charles  Tibbits  in  1791  were  teoanUatwili; 

conveyed    to   trustees    and    their   heirs,    to  the  use  of  •■**'  ^^^  •^^t 

Richard  Tibbits  for  Ufe,    with   remainders  to  Charles  ^«»°fif  **»«  *»®I^' 

Tibbits,  for  life,  and  to  the  issue  of  the  marriage ;  with     .     : 

power  to  the  person  in  posscssiofi  to  make  leases,  not 

exceeding  twenty-one  years,  at  full  and  improved  rents,  ^        ^    . 

n      ,        .  /  r.  T».  ,       r      t  ^,     ,      "ect  of  elec- 

and  power  of  sale  with  consent  of  litchard  and  Charles  ^       airainst 

Tibbits  during  their  joint,  lives,  or  of  Charles  surviy-  ^ii^  Win^  whe« 

ing,    and    to    invest  the  money  in  other  lands  to  the  ther  Compen- 

same  uses.  sation  or  For- 

The  fciture,  Quote. 
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TiBBITS 
TIBB1T0. 


The  BID,  filed  after  the  testator's  death  by  his  two 
nephews  against  Charles  Titbits,  his  only  son  and  heir, 
stated,  that  the  Plaintiffs  had  held  their  farms  as  taumto 
to  the  testator  for  twelre  and  ten  years,  respectirdfy 
previous  to  his  death,  at  certain  rents;  that  theydnljr 
paid .  the  rent  up  to  Michaelmas  after  his  death  to 
the  Defendant;  who  had  since  refiised  to  receiTe  it, 
and  brought  ejectments ;  prajring,  that  the  Will  may  be 
cstabfidied,  and  that  the  Defendant  may  be  dedared  a 
trustee  for  the  Plaintifik  in  respect  of  their,  tenancy  a| 
the  same  rents;  and  may  elect  to  continue  the  FhuntiA 
in  dieir  respective  occupations  during  their  respectite 
lives,  or  at  least  during  his  life,  at  the  same  rents ;  die 
Plaintiffs  i>aying  the  rents,  and  managing  th^r  fiudkis  in 
a  good  and  husbandlik^  manner,  according  to  the  VFA; 
or  otherwise,  that  the  Defendant  may  renounce  all  benefi 
under  the  Will ;  and  an  Lijunction, 


[•658] 


The  Answer  stated,  that  the  Plaintiffs  occupied  (bA 
farms  only  as  tenants  at  will;  and  they  were  worth 
*  to  be  let  considerably  more  than  the  rents  pud ;  ooih 
tending,  diat  the  words  of  the  Will  could  only  be  con- 
sidered as. recommending  the  Defendant  to  continue  the 
Plaintiffs  in  the  occupation  as  tenants  from  year  to  year, 
without  any  restriction  as  to  the  rent. 


The  Injunction  had  been  continued   to    the 
by  the    Master    of   the  Rolls,    sitting    for    the  Lord 
C/iancelhr. 


Sir  Samuel  Romilly,  Mr.  Hart,  and  Mr.  Raiihifjt 
for  the  Plaintiffs. 
The  recommendation  of  this  testator  in  favor  of  In 
nephews  amounting  clearly  to  a  trust,  the  questions  are, 
1st,  as  to  the  construction  of  the  clause ;  Sdly,  wheAer 
the  Defendant  is  put  to  his  election ;  and^  if  soj  what  is 
the  consequence. 

There 
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'  There  is  nothing  ragne  or  indefinite  in  thiss  clause  t 
which  is  expressed  in  terms  sufficiently  certain  to  sup* 
port  an  action  for  breach  of  covenant.  The  words 
^'  accordbg  to  the  cnstottr  of  the  country,'^  although  not 
ihsertedy  would  be  understood :  but  the  fiMt  is,  that  this 
is  an  pasture  land.  The  words  ''  duly  pay  tbeur  rentis* 
mean  paying  according  to  their  contracts*  II  cannsi 
be  represented,  that  the  testator  had  no  intention  inl 
fkvor  of  his  nephews,  but  that  they  were  Ik>  depend 
Entirely'  upon  their  new  landlord.  He  does  not  dasbe, 
that  they  shaH  continue  as  heretofore  in  aM  respects  f 
meaning  to  extend  the  interest  to  an  estate  fev  Ufi^^ 
subjcfct  to  a  condition:  aii  estate  perfectfy  known  in 
Law:  as  an  estate  te  a  widow  s»  long  ac  she  shall 
continue  a  wklow. 


leieL 


TiBBXTS 
TlBBlTS. 


That  this  is  a  case  of  election  cannot  be  disputed; 
l*he  (juestion  b,  what  is  the  efiect  of  it ;  which  aoust  be 
*  forfeiture.  The  distinction  between  expressed  and  im-* 
pHed  condition  is  taken  by  Lord  Chief  Justice  De  Qrey; 
as  appears  in  the  Report  of  Lady  Cavam  v.  PtiAtfn^y  (74) ; 
that  an  express  condition  ''must  be  performed  as 
'^  framed r  and,  if  it  is  not,  that  wiU  induce  a  forfeiture: 
*'  but  the  Equity  of  this  Court  b  to  sequester  the  de- 
*^  vised  interest  quausque,  till  satiafaotion  is  made  to  the 
^  disappointed  derisee.*' 


[  •659  3 


This  doctrine  of  a  Court  of  Equity  proceeds  upon 
that  implied  condition,  which  is  its  only  foundation. 
There  is  no  equality  in  compensation ;  which  gives  one 
party  no  choice ;  and,  although  it  may  afibrd  a  rule  for 
subjects  of  mere  value,  cannot  be  applied  with  Justice 
to  those,  which  involve  the  Pretium  qffeetioms.  Why  is' 
that  principle  to  be  applied  in  favor  of  one  party,  and 
not  of  the  other  f  Where  the  subject  is,  not  land,  but 
money,  there  cannot  be  compensation;  as  there  can  be 

no 
(74)  Ante,  Vol.  II,  600. 


059 
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TiBBlTS 
TiBBITS, 


[  ♦660] 
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no  election  between  pne  sum  of  v^onej  and  anotb^r  of 
eqiuU  wu>unt«  ^ 

Mr.  Leach  imcl  M^  Bell^  for  the  Defendant. 
If  the  benefit^  intended  by  this  testator  for  bis  ne* 
phew^i  is  expressed  in  terms  sufficiently  dear  and  precis^ 
to  enable  the  Court  to  see  his  object  distincdy,  it  is, 
though  m  the  form  of  a  recommendation,  a  trusty  to  be 
executed  by  a  Court  of  Equity ;  but,  if  such  a  h^itude 
of  expression  is  used,  that  something  appears  to  \)e  left  to 
the  discretion  and  judgment  of  tiie  son,  it  oontinuea  mere 
recommendation,  addressed  to  the  feelings  of  the  sod, 
not  a  sulgect  for  decbion  in  a  Court  of  Justice  upon 
legal  principles.    It  is  contraded,  that  luider  the  lecom^ 
*  mendation,    that  the  occupation  shall    continue  **  sa 
''  heretofore^*"  not  merely  the  quality  of  occupation,  vis. 
from  year  to  year,  is  intended,  but  all  the  incndents,  as 
if  expressed  in  terms  s  enjoyment  ^t  the^  sam^  repl^  and 
subject  to  the  cevenants  for  cultivatiofi,  in  a. husbands 
like  manner :  but  such  ia  construction,  is  not  acoordrng  ttt 
the  necessary,  plain,  meaning  of  the  words:    nor  is^it 
a  reasonable  construction.    Could  the  jntentioa .be  to  fix, 
these  tenants  upon  the  estate  of  hiisi.son,  a  very  young, 
man,  during  his  whole .  life,    at  these  rents,    whatever, 
alteration  might  take  place  in  the  value   of  money  and 
the  price  of  land?    That   part    of  the    condition  an* 
nexed,  that  they  shall  manage  in  a  good  and  husbandEke 
manner,  does  not  convey  any  precise  idea  of  die  mode 
of  occupation.    It  is  sai4,  tiie  legal  construction  of  tfaess 
words  is,   "  according  to  the  custom  of  the  country.** 
Before  the  improved  state  of  agriculture  there  was  a 
course  of  cultivation,  prevailing  over  large  districts,  to 
which  a  Court  of  Justice  could  refer :  but  there  is  no 
such  general  mode  of  cultivation  now :  it  is  mere  matter 
of  opinio^.     Every  modem  lease,  therefore,  has  a  spe- 
cial .contract,  which  was  not  in  old  leases,  to  insure  ^ 
particular  mode  of  cultivation ;  and  this  |s  so  fluctuating, 
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thtt  there  are  scarcely  two  instances,  of  the  same  covenant ' 
for  that  purpose*  The  plain  meaning  is  a  preference  to 
the  cousins,  so  long  as  they  cultivate  to  the  son's  satbfa^ 
tion ;  making  him  the  judge  of  their  management.  The 
intention  could  not  be  by  this  preference  to  limit  the 
powisr  of  sale  befpire  given* 

Jf,  however,  this  is  a  case  of  election,  it  is  still  open 
to  the  Defendant;,  who,,  finding  his  cousins  occupying- 
tenants,  cannot  be  bound  by  not  instantly  removing 
them  to  continue  them  during  their  lives*  The  conse- 
quence of  electing  to  take  against  the  Will,  as  originally. 
*  established  in  Noys  v*  Mordauni  (75)  and  Sireaffield^ 
v.  Streatfield  ( 76),  followed  by  numerous  cases  down  to 
TheUusson  v.  Woodford  ( 77 ),  is  only  that  an  equivalent  in 
value  must  be  ^ven.  to  the  party^iisappointed ;  tlie  doc^ 
trine  of  election  proceeding  upon  implied  condition; 
the  testator  being  supposed  to  proceed  upon  a  mistake^ 
conpeiving  the  property  to  be  his  own ;  for  which,  if 
aware,  that  he  had  not  the  power  of  disposition,  he. 
would  have  given  an  equivalent  out  of  his  own  property* 
The  proposition,  that  the  devisee^  electing  to  take. against 
the  Will  property  not  worth  20/.,.  must  relinquish  all,, 
that  is  devised  to  him,  perhaps  100,000^,  is  too .  extra-, 
vagant  for  implication*  Such  a  condition,  if  intended^ 
would  have  been  expressed ;  und,  ^  amounting  to  a  for-* 
feiture,  cannot  be  implied* 


<my 


laie. 


T1BB17S 

o* 
Tll»IT0# 


[♦661  ] 


The  principle  of  election,  as  depending  upon  com- 
pensation, is  stated  \^  Lord  Chief  Justice  De  Grey  in 
Pulieney  v.  Lord  Darlington,  as  represented  by  Lord 
^osdyn  ( 73  )  in  Lady  Cavan  v.  PuUeney,  by  Lord  (^m- 

misabpqr 


(75)  2  Vem.  581. 

(76)  For.  170* 

(77)  .Ante,  Vol.  XIII,  ^. 
j^ffirmed  on  Appeal  to    tbo 


House  of  Lords,  1  Dow,  249* 
Brodie  v«  Barry,  2Vei.^'Bea^ 

127* 
(78)  Ante,  VoL  II,  600, 


Ml 
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inc 


TiMin* 


[♦66«] 


Dilraoner  Eyre  (70)  in  Blake  v.  Btmbmry,  hf  lAtrijff' 
taniey  in  WkUtUr  r.  WebHer  (80),  and  by  your  Lord« 
Oa^  hi  JUckv.Cociea  (81). 

The  herd  CHAKCELLOit* 
Tbe  cases  Langton  t.  Cooper,  in  1714^   JenUm  Y« 
Jenkins 9    in  1730,  Davenport  y.  Cboper,  in   I7S6»  and 
T.  PhUUps,  in  1788,  are  all  eases  of  dection  be- 


MhH* 


tween  land  and  personal  estate;  but  In -the  laatliOTd 
^  Hardwhhe  had  so  much  difficulty,  that  he  ordered 
himself  to  be  attended  with  precedents ;  and  certaody 
did  mH  proceed  upon  compensation.  These  are  d  de« 
cided  cases,  but  not  m  print* 

9 

If  this  case  is  to  be  determined  upon  the  qucatiDn  o( 
election,  and  in  this  sense,  that  it  is  st31  open  to  tlw 
party  to  determine,  whether  he  wiD  permit  the  apedfis 
enjoyment  under  the  words  of  tfiis  clause  in  theWii^ 
or  make  a  pecuniary  compensation,  that^  being  raised  at 
a  general  question,  is  much  too  important  to  be  delow 
mined  without  lookin|f  to  the  form  of  the  Decrees.  I 
had  a  general  nodon,  that,  if  a  testator  deirbes  the 
estate  of  if;  to  A,  'giving  property  of  his  own  to  A.,  snd 
immediately  after  the  Will  is  found  the  question  is  pnn 
posed  to  A.  to  elect  what  he  will  do,  in  that  case,  hb 
election  to  tale  his  own  estate  requires  only  cmnpeo- 
sation:  bui  I  dare  not  trust  to  general  recollection  upon 
that  There  are  many  [cases,  in  which  the  Court  has 
ordered  the  party,  making  his  election,  spedficadly  to  do 
that,  which  is  directed  by  the  Wilk  but  those  cases  mij 
possibly  not  decide  the  question;  as  the  party  mi|^ 
cho«e  to  comply  with  that,  which  is  specifically  directed 
by  the  Will,  rather  than  make  compensation ;  and  if  not, 

there 


(79)  Ante,  Vol.  1, 6^ ;  see 
the  note,  and  Vol.  XIII, 
171. 


(BO)  Ante.  Vd.  II.  ^m. 
(«l)  Ante,  VoL  IX,  am 
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diere  may  liave  been  circumstances  of  condimt  since  the         1819L 


testator's  death,  making  it  unjust  to   allow  him  upon 
compensation  to  withdriaw  his    permission    of  specifio  ^  . 

enjoyment*    Suppose,  for  instance,  one  of  these  Plainti£9i     Tibbiti^ 
had  been  allowed  to  enjoy  his  farm  during  ten  years  |  Sight  of  Eleo^ 
)hat  woyld  form  a  rmry  difficult  case  for  compensation  j  ^on  hatred  by 
how  to  be  estimated,  not  only  as  to  the  past,  but  also  the  •«P»i«»cencp. 
future,  time,  it  is  difficult  to  say.    Those  cases  therefore 
agamst  compensation  must  be  examined,  in    order  to 
luicertain,  whether    in  the  interval  since  the  death  of 
the  testator  circumstances  ocjsurred,  that  ought  to  in* 
^  duce  the  Court  to  say,  the  election  was  made  to  permit      [  ^663  ] 
enjoyment  according  to  the  Will. 

This  doctrine  appears  very  far  from  being  settled  in 
4ifierent  circumstances  even   in  the   late  cases^     The    Origin  of 
original  cases  were,  I  believe,  pecuniary ;   and  seem  to  Eleetion  ia 
have  gone  upon  passages  in  the  Civil  Law,  where  the  *^     ^ 

f*  party,  as  they  express  it,  non  permittiiur  jprohibere 
^*  voltmiaiem  :^  but,  in  what  manner  they  acted,  enforcing 
the  prohibition,  cannot  be  collected  from  those  passages. 
Although  the  Court  had  determined  in  the  four  cases 
I  mentioned,  which  are  not  reported,  that  a  devise  of  the 
estate  of  another  person  to  A.f  giving  property  also  to 
the  former,  was  a  case  of  election,  and  whether  it  was 
real  or  personal  estate,  yet  even  as  lately  as  Jjord  Hard^ 
wicie*s  time  he  doubted,  whether,  if  the  property  was 
of  a  different  nature,  the  doctrine  of  election  obtained 
at  all.  He  decided  upon  a  search  of  precedents,  the  first 
ih  1714,  that  those  were  cases  of  election ;  and  in  that 
instance  ordered  a  specifio  exeoutioit  of  the  Will;  but 
whether  in  consequence  of  election  or  by  compulsion  I 
cannot  collect.  There  are,  however,  subsequent  eases 
of  his,  in  which  this  term  "  compensationj^"  occurs  very 
frequently.  It  is  absolutely  necessary,  thereforej  to  have 
betbie  me  the  forms  qf  the  Decrees  m  the  cases  al« 
Ijidgd  to. 

The 
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laia.  The  questioii,  whether  the  Defendftiit  hms  elected,  ibo 

^^^^         deserves  oonsidenlioiu    If  he  is  to  he  cooudered  as  !»▼« 

^^  ing  electedf  and  the  doctrine  is,  that  he  shaD  make  oom- 

TiBBiTS.      pensatioii,  it  is  diflSeiilt  t»  say  he  elected  to  do  any  thing 

Sigl|t  of  £lee-  else  than  to  make  compensatioo :  but,  if  instead  of  cooh 

tion  boeiid  bj  mimicating  his  intentioii  to  make  eompensatioii,  as  he 

aoquiesceiice.    ^^^^  ^^^  j^j^  ^^^  1^^  j^^  suffered  specific  eiyojasent,  oatil 

it  becomes  inequitaUe  to  diatorb  it,  then  he  may  be 
[  *664  ]  ^said  to  elect  to  take,  not  Us  own  property,  making 
conipensadoQ,  but  what  the  W31  gives  to  him,  per- 
ndttiog  the  spedfic  enjoyment  of  his  own  property 
under  it. 

With  regard  (o  the  other  question,  it  is  dear,  dist  r&- 

."^    ^»r.?r  commendation  in  a  Will,  where  the  object  and  the  sab- 
tion  m  a  Will,  ; .  .  ,o/^v      n     •      • 

wli«n  the  ob-  J®^  *"*  certam,  amounts  to  trust  (82).    Both  the  object 

ject  and  sab-  '^  ^^^  subject  must  be  certain ;  and  the  Will  nuist  be 

jact  are  oer«-  construed  with  reference  to  a  principle,    requiring  tbe 

tain,  amoants  Court  to  give  effect  to  it,  if  a  meaning  can  be  found, 

to  trust.  Different  Judges  may  put  different  constmctioiis  upon 

Effect  to  be  words:  but  it  is  diflScuIt  for  any  Judge  to  aay,  that  there 

given  to  aWiU,  b  in  the  import  of  this  clause  that  uncertainty,  fhst 

if  a  meaning  entitles  him  to  say  judidally,  that  it  has  no  effect.    Thb 

can  be  found.  ^3  ^^^  ]^^  ^^  pi^^  uncertainty,  that  occurs  in  the  case 

No  tmst  nn-    of  words  of  recommendation  or  confidenoCf  appEed  to 

der  words  of   ««  what  shall  be  left"  at  the  death  of  tbe  testator's  wife, 

rocommenda-    to  whom  the  property  is  given  in  the  first  insti^ioe.  There 

uon  snd  conn-  j^  ^j^^  uncertionty  of  the  subject;  as,  whether  any  thing 

dance,  applied  ^^^^  ^  ^^^  ^  ^^  ^j.^.^  ^^^^    is  left  to  her  discie- 

tosnnncertam 

sabject;  as       ^*^^'  ^^  *^  ^  extremely  difficult  to  apply  that  principk 

what  shall  be    *<>  ^Ws  <»»«•  

j^^    .  Upon  the  question  as  to  the  effect  of  Election  againit 

son    to  whom  ^  ^"^  *  sewch  for  precedents  was  directed  ^83). 
the  property  b      (82)  jMI  v.  Vardff,   snte,     t.  Greem,  the  next  case,  sad 
given  in  the     Vol.  I,  270,  and  the  note,     2  ITsr.  86 ;  and  the  note,  sale, 
first  instance.    ^2.  VoL  I,  623;  and  upon  Bcc 

(83)  See  the  decision,  that     tion,  generally,  the  refereoom 

this  is  a  case  for  compensa-     in  the  note,  ante,  VoL  I,  527. 

lion  only,  iJmc.  317.    Grtem 
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GREEN  V.  6REEN  ( 84).  Sq^t.  2d. 

/  Niw.  lit,  2^tk. 

IRT  indentures  on  the    marriage   of  Edutard  Green    Election  open 

and  Elizabeth  Crassman^  dated  the  3d  and  3d  of  a  Deed. 
September^    1768|    the  manor  of  Lawford   and  other    Distinctioo 
estates  were  conveyed  by  Edu)ard  Green  and  his  father  upon  Election 
and  mother,  as  to  part  to  the  use  of  his  father  and  between   a 
mother  successively  for  their  lives>  with  remainder  to  ^®d  and  a 
Edward  Green,  the  intended  husband,  and  to  EUzabeth,  ^ Jf'  ^^^^^ 
his  intended  wife,  fer  dieir  successive  lives,  and  to  their  ^«        . 

first  and  other  sons  uk  tail ;  and  as  to  other  parts  unme-  ^jp^^  |g  ^^^^ 
diately  to  the  husband  for  life,  with  remainder  to  the  feitnre  or  corn- 
first  and  oth6r  sons  in  tail,  subject  to  a  term  of  years^  pensationonly, 
for  raising  portions  for  younger  children;  and  the  manor  q^uere:  bat 
of  Places,  and  other  estates,  were  conveyed  by  Elizabeth  ^P^^  Election 

Croismanund  her  parents  to  the  same  uses.  against  a  mar- 

.     .    •  riage  settle- 

...        ment,  as  ope- 
Edward  Green,  the  husband,  having  survived  the  pa-  ^^^^  ^  -  J«_ 

rents  of  both  parties,  entered  intopossession  of  all  the  tract,  an  In- 
settled  estates ;  and  contibued  so  pcMsessed  until  his  death  junction  was 
in  1814;  when  his  widow  entered  upon,  that  part  of  the  granted  en  the 
Lawford  estate,  that  wfis  lunited  to  her  by  the  settlement^  principle  of 
as  tenant  for  life ;  and  their  son,  having  entered  upon   ®"*"n™» 
all  the    other  settled    estates,    afterwards   brought  an 
ejectment  against  his  mother,  claiming  as  tenant  in  tail 
under   the  settlement,   made  on  the   marriage    of  his 
grandfather    in    1740 ;    the    intail    not    having   been 
barred. 


The  bill,  filed  by  EUzabeth  Green^  the  widow,  against       [  666  ] 
her  son,  prayed,  that  the  Defendant  may  be  declared  to 
have  elected  to  take  under  the  settlement  of  1768;  but, 

if 

(64)  2Mer.  86.      See  Tihbitt  v.    TMntt,  the  preceding 

*  * 

case. 
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1810,  if  the  Court  should  be  of  opimon,  that  he  had  not  deeteil, 
then  that  he  may  be  put  to  elect  to  take  under  or  against 
that  setdement  $  and  a^  injunction^  -frc. 


Grbsn 


Mr«  Leach,   and  Mr*  ShaduHftt,    moved    fer  an  In- 
junction* 

Sir  Samuel  Bomittif  and  Mr.  Bell,,  for  the  Defendant 


The  Lord  ChancxliiOIu 

Apf*  ^  This  Motion  invdves  a  question  of  ocmaideraUe  diff- 

culty  t  whether  the  Defendant,  electing  to  toke  tigmaei 
tlua  fettlemiiit^  ia  4b  make  eompensataoft  nereljr,  or  is 
bound  absolutely  to  giteup  the  whole  interest,  to  wUek 
be  la  entitled  under  that  settlement.  There  ia  no  dasi 
of  eoseSf  in  whidi  a  greater  Tariety  of  decision  afqpcaii 
than  upon  this  Tpcmt,  as  far  as  I  hare  been  able  to  tiaoe 
it ;  whedier,  -if  a  man  by  his  Will  devises  an  estate, 
which  is  not  bis  prdpeity,  to  toother,  and  gii^ea  an  estate 
liiat  is  his,  to  the  owner  of  that  estate,  that  person,  hsf- 
ing  an  election  to.  take  cnt  not  to  take  under  the  Will  if 
he  elects  so  as  to  disappoint  the  other  devisee^  is  to  pve 
up  the  wbolSf  that  is  devised  to  himseli^  or  so  much  cdj 
as  will  compenpate  the  person  so  disappofaited.  Os 
merely  looking  at  the  cases  in  print  I  cannot  take  apse 
mfsdf  to  say,  what  is  the  doctrine  upon  that  point;  sni 
am  therefore  obliged  to  direct  a  search  in  the  R^isler*t 

[  ^667  J      ^  Books  in  all  the  esses  I  can  find,  in  chronolbgifld 

order.      The  consequence    is,   that  this 
stand  over. 


The  Lord  Chancellor. 
Nov.  S7li*         This  Motion  raises  two  questions ;  one  of  fact,  whether 

the  Defendant  has  made  an  election :  the  other  of  law, 
whether^  if  he  does  not  thmk  pn^r  to  alnde  by  this 

deedl 
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ddedU  tht  Bttdeiiieiit  aiMle  w  tte  VMxmgB  of  hif  faAert        1919. 
but  elects  to  daim  ^I^cnffhrd  estate  as  tanmit  in  tail       ^ru« 
mder  ibe  lonner  settlement^  ha  is  dJiged  to  gife  up  ^^ 

entirely  the  ^tateSf  which  the  an^stor  of  his  mother      Qebkh^ 
had  settled   upon    the  marriagei  when  an  ineffectual 
attempt  was  made  to  settle  the  Lawfml  estatCf  or  onljr 
to  Biake  compensation  Sat  the  estate  for  lifc^  of  which 
his  ele<(Sott.deprives  ber« 

I  ha? e  looked  into  all  the  texUwritexs^  the  eases  r»* 

portedf  and  all  in  manuscripts  of  which  I  am  in  posipes- 

don,  to  see^  how  far  the  doctrine  of  this  Court  is  settled^ 

whether  election  requires  the  party  to  give  iip  the  whole» 

or  only  to  make  compensation  tag  thal^  which  he  does 

not  permit  to  go  according  to  the  instalment,  .i^gainst 

which  he  claims.    It  is  impossiUe  to  reconcile  the  doo- 

irinei  as  it  is  to  b^  collected  from  the  whole  mass  of  the 

cases:  the  text  in  some  assertiAg,  that  the  party  must 

abide  by  the  instrument  in  toio;  in  othersi  according  to 

the  language  of  Lord  Chief  Justice  De  Grey  in  Puttene^ 

T,  Lord  DarlingUm  (85),  that  the  devised  interest  i3  to  he 

eequesteiedy  uptil  patisfSsu^don  is  made  to  the  disappointed 

^  devise^    It  is  remarkable^  that  in  all  the  cases  except      [  ^668  ] 

4mej  BigUmd  v^Ut$ddIestim{86)9  the  question  arose  upoa 

Wills  affecting  title  under  other  instruments  i  but  in  that 

ctatf  although  it  was  argued,  that  the  doctrine  of  electiou 

^oes  not  apply  to  a  deed,  it  was  determined,  that  it  does; 

and  tt  seems  to  have  been  thought,  that  the  party  havii^^ 

some  other  interest,  sought  to  be  ajTected  by  the  deecif 

must  either  give  up  altogether  what  he  is  to  take  under  it, 

or  must  abide  by  it  altogether.  When  it  is  settled,  that 

the  principle  of  election  does  apply  to  a  deed,  as  it  is  a 

contract,  it  is  v^ry  di^^cult  to  say,  compensation  pnly  ip 

tob^mad.c. 

In 

(85)   See    ante»   VoK  II»      tion,   generally,   the    refer- 
M0»  and  the  notes,  I,  MS.     ences  in  the  note,  I,  W. 
XIII,  171 ;  and  upon  Elec-         (80)  3  JBra  C.  C.  286,  n« 
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1 


'  bl  this  instanee  the  Defen^mtV  ftitber  on  his  maiU^ 
agrees  ta  settle  -the  Lawford  estates ;  and  makes  odidr 
provision^ ;  thereby  beooming  a  purchaser  of  the  estate 
Off  his  wife;  and,  being  ienaiit  in  tail,  he  did  not  ef- 
fectually cotiTey  by  su£foring  a  recoveiy*  The  qtiestioD 
in  eqtity  therefore  is,  whether  the  sod  shall  take  his 
iilother^s  estate  without  making  good  that  contract, 
under  which  Us  mother's  estate -was  purchased  ;^  and  I 
incline  to  think,  that,  electing  against  the-settlonent,  he 
ts  bound  to  give  up  the  whole  benefit,  ta  wldch  he  is  en- 
tided  und^  i^  and  not  merely  to  make  compensalimL 
t  ao  not  believe,  that  it  will  be  possible  satisfiictorily  to 
setde  this  question  without  domg  that,  which  I  find  mi- 
possible,  attdwUch,  under  die  present  pressure  of  bctsi- 
nesa  cannot  be  eiqfiected'from  the  Registers,*  ta  ensMe 
me  to  interpret  the  language  of  the  Court,  as  it  appears 
hi  the  Reports,  by  looking  at  the  Decree :  but  my  pre- 
sent opinion,  subject  ta  contradiction  upon  such  a  search, 
and  to  what  maybe  urged  on  hearing  *  the  cause,  is, 
that  a  man,  daiming  under  a  marriage  settlement,  k 
^  a  purchaser  under  it;  and>  if  he  wiH  bet  give  the  pric^ 
intended  by  the  parties  to  be  paid  at  his  cpst,  he  cannot 
take,  under  it{  and  therefore,  this  Defendant  must  give  up 
altogether  the  estates  comprised  m  this  settiement,  if  be 
chooses  to  insist  on  his  title  to  the  Latqfard  estate,  b 
one  of  the  latest  casee^  TTiellusson  t.  FFoo<(/bre(  (87),  wbeie 
this  doctrine  ii  very  ably  discussed,  it  is  laid  down  gene 
rally,  that  a  person  shall  not  claim  an  interest  under  as 
instrument  without  ^ving  full  effect  to*  that  instrument 
as  far  as  he  can;  and  therefore,  having  an  interest  under 
a  Will,  shall  not  be  permitted  to  defeat  the  disposhkm, 
where  it  is  in  his  power,  and  yet  take  under  the  Will;  die 
principle  of  election  being  plain  and  intelligible,  that, 
if  a  person,  being  about  to  dispose  of  his  ovm  property, 

includes 


(87)  Ante,  Vol.  XIII,  209;  aee.220,  4.   JBradte  v.  Am, 
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includes  in  his  disposition^  either  £rom  mistake  or  not» 
property  of  another,  an  implication  arisess  that  the  be- 
nefit under  that  Will  shall  be  taken,  upon  the  terms  of 
giving  effect  to  the  whole  disposition*  That  was  upon  a 
Will;  yet  there  is  authority  enough  to  say,  that  in  that 
case  the  party  is  only  to  give  up  suffident  to  compen* 
sate  those,  who  are  disappointed:  but  my  difficulty  on 
a  marriage  settlement  is,  that .  it  operates  a  contract  by 
the  parties  for  all,  who  are  to  take. under  it;  and  how 
one.  shall  take  the  subject,  and  retain  the  price*  I  doubts 
whether  the  principle,  stated  (88)  by  Lord  Chief  Justice 
De  Grey^  that  ^*  the  Equity  of  this  Court  is  to  seques- 
ter the  devised  interest  quousque,  until  satisfaction  is 
made  to  the  disappointed  devisee,"  can  apply  to  such 
a  case  as  thb*  Is  it  possible  in  a  Court  of  Equity  to 
say,  that,  where  a  man  purchases  his  wife's  estate  for 
the  issue  of  the  marriage,  his  son  shall  be  permitted  to 
*  withhold  the  price,  and  disappoint .  that  contract,  of 
which  he  takes  the  benefit  t 


18J* 


€€ 


ti 


The  Order  for  an  Injunction  was  made* 

(88)  Ante,  Vol.  11,  560. 
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MORRISON  V.  ARNOLD. 


1817. 

Ja]i.27M,28lA*. 
Feb.  I2ih. 

■ 

A  MOTION  was  made,  that  depositions,  taken  in  a  Depositions  t». 
suit,    instituted  to  perpetuate  testimony,  may  be  perpetnam  rei  . 
published ;  the  witnesses  being  stiH  Kving.  ^StdT  i^ ' 

the  life  of  the , 
Sir  Samuel  Romttty,  in  support  of  the  Motion,  stated  witness  except 

the  circumstances  thus:  that  a  Will  had  been  duly  exe-  on  incapacity 

cuted  to  travel  by 
sickness,  &c : 
such  Orders,  except  in  the  excepted  cases,  proceeding  on  affidavit  of, 
the  death  of  the  witness ;    some  expressly  declaring,  that  the  De- 
positions of  the  other  witnesses  shall  not  be  read. 
Vol.  XIX.  R  R 
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ihited  according  to  tke  Ste^ite  of  EVrad8(89)»  cmOmiuDg 
a  .power  to  tnmtees  to  tell  for  certain  porposes;  whkh 
power  they  proposed  to  execute;  but  an  olijectioD  was 
taken  by  the  purchaser  upon  th^  circumstanoe,  Aat  an- 
other Win  of  a  aubsequent  date  had  been  prepaied; 
which  Will,  it  was  alleged,  was  not  duly  executed;  as 
the  witnesses  to  the  execution  were  in  an  adjoim^ 
i^oom,  where  they  could  not  see  the  testator.  The  ob- 
ject of  the  suit  therefore  was  to  perpetuate  teatimoDy 
of  the  due  execution  of  the  first  Will,  and  the  non- 
attestation  of  the  second. 


[671] 


Implioaiion, 
tiiat  witnesses 
to  a  WiU  saw 
the  testator 
execute,  if  so 
sitaated,  that 
they  might 
have  seen  him : 
not,  where 
they  were  in 
an  adjoining 
room,    and 
eonld  not. 


T%e  Lard  Chancvllor. 
When  this  Motion  win  first  made,  it  occurred  to  me, 
that  the  difficulty  from  what  was  represented  as  setded 
J^ractice,  not  to  pubUsh  depositions,  taken  in  a  cause  to 
perpetuate  testimoiqr,  while  die  witness,  who  made  those 
depositions,  was  living,  night  be  got  over  by  the  fact, 
that  the  Defendants  did  not  appear  to  oppose  the  me- 
tion:  but  upon  the  pleadings  it  appears,  that  one  of 
them  is  an  infimt;  which  pirpducea  the  same  difficulty, 
as  if  all  were  so ;  for,  if  the  depositions  ought  not  to  be 
published,  as  affecting  the  interest  of  that  in&nt,  it  is 
impossible  to  publish  them  by  consent 

The  circumstance,  supposed,  to  authorise  the  ohjeo- 
tion  to  the  execution  of  the  subsequent  Will  is,  that,  al- 
though it  is  clear,  that,  if  the  witnesses  were  placed  in  a 
situation,  whence  they  might  see  the  testator  execute,  an 
implication  arises,  that  they  did  see  him  execute,  in  tba 
instance  the  witnesses  were  in  an  adjoining  room,  where 
they  could,  not  see  him.  A  proceeding  in  a  Court  of 
Equity  therefore  became  necessary  to  establish  the  former 
Will,  not  against  the  heu%  but  against  those,  who  may 
hereafter  set  up  claims  under  this  supposed  subsequent 
Will;,  which,  I  understand,  aj^ars  upcm  the  face  of  it 
to  be  duly  attested. 

The 

(SO)  Stat,  do  Ch.  II,  c.  3. 
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The  question  upon  the  motion  to  publish  these  depd*         1817. 
sitions,  the  witnesses  being -still  living,' is,  what  is  the     i^^*^^^ 
practice,  ^here  witnesses  have  been  examined,  not  de    **T"^ 
beneessCi  but  upon  a  different  prindple,  to  .have  their      Arnplik 
testimony  recorded  tit  perpetuam   ret  Memoriam\   tfie    Distinction 
course  being  in  a  suit  for  that  purpose,   that  after  the  "^^^^**  *•*" 
examination  of  the  witnesses  there  is  an  end  -of  the 
♦  cause.    It  is  laid  down  in  the  text  books,  thati  ordina-  [*672]  ^^^j^^^ 
rily,  the  depositions  cannot  be  published  during  the  lives  ret  Memoriam 
of  the  witnesses;  and  that  doctrine  appears  to  be  as  old  and  de  bene 
as  the  time  of  Lord  Egerton ;  who  regretted,  that  *such  **'^*    ^^  • 
was  the  practice,  upon  the  inconyeniehce,  that,   if  the  •"^^  *^'  ^® 

facts,   stated  by  the  witness,  are  false,  that  cannot  be  ^      T 

...  ,  .       .  pose  ailer  the 

established  against  him  in  any  species  of  prosecution;  examination 

as  that  fact  can  only  be  established  by  the  production  a^Jie  is  an 
of  the  deposition ;  which  cannot  be  produced,  until  the  end  of  the 
witness  is  dead.  That  word'  ^  ordinarily,"  which  is  fbuhd  cause, 
in  most  of  the  books  of  practice  on  this '  subject,  struck 
me  as  large  enough  to  admit  the  exercise  of  a  sound 
discretion  by  the  Court:  and  it  seems  to  be  capable  of 
another  construction ;  as  there  are  cases,  where  the  de- 
position may  be  published,  although  the  witness  is  not 
dead;  if,  for  instance,  he  is  too  infirm  to  travel.  The 
general  rule,  I  am  persuaded,  is  not  to  permit  the  de- 
position to  be  read  during  the  life  of  the  witness ;  and  I 
think  it  will  appear,  that  such  Orders  as  are  to  be  found 
proceed  upon  affidavit,  that  the  witness  is  dead;  aiid 
some  after  the  declaration,  that  the  deposition  of  the 
particular  witness  shall  be  read,  add  with  a  considerable 
degree  of  caution,  that  the  depositions  of  the  other 
witnesses  shall  not  be  read ;  affording  both  affirmative 
and  negative  evidence  of  the  practice.  v 

In  this  case  I  am  not  sure,  that  the  facts  are  suffi- 
ciently before  me.  I  doubt,  whether  what  is  stated  as  to 
the  execution  of  the  last  Will  is  quite  correct.  The  re- 
presentation of  one  of  the  witnesses  is,  that  the  last  Will 

RR2  *  is 
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18  wholly  in  ihe  hand-writing  of  the  testator;  but,  9m  to 
the  execution  of  that  Will,  that  previously  to  his  dead), 
the  day  before,  I  think,  the. testator  had  it  read  OTer  to 
him;  said,  be  was  satisfied  with  the  contents;  and  de- 
clared, that  he  would  have  signed  it  in  the  presence  of 
•three  witnesses,  but  firom  bodily  infirmity  was  unable,; 
and  the  attestation  is,  that  he  made  such  dedaratioii, 
i^d  they  attested,  that  he  had  made  it ;  indorsing  that 
upon  theWilL  No  one  can  suppose  that  a  due  exe- 
cutiom  I  wish  therefore  t^  know,  whether  that  b  the 
fact. 


Jm.  28l|, 


Feb.  I2th. 


The  Lard  CHANCELLoit. 
This  case  has  been  altogether  mistaken.  The  ori- 
ffnal  paper,  which  I  now  have  in  my  hand,  is  not 
signed  by  the  testator.  There  is  indorsed  upon  it,  as 
I  stated  yesterday  firom  the  representation  of  one  of  the 
witnesses,  a  declaration,  that  the  testator  said,  he  would 
sign  it,  if  his  bodily  infirmity  would. permit  him.  Then 
the  witnesses  make  a  declaration,  that  he  said  so ;  and 
sign  that  declaration.  It  is  impossible  to  represent  that 
to  be  a  good  execution.  This  is  a  paper  therefore,  upon 
which  no  title  could  be  made  or  disturbed. 

With  regard  to  the  first  Will,  I  think,  it  is  decided, 
that  a  purchaser  cannot  insist  upon  the  vendor's  esta- 
blishing a  Will  against  the  heir  (90). 


The  Lord  Chancellor. 
For  the  purpose  of  this  motion  I  give  no   opinion 
whatsoever  as  to  the  efficacy,  or  non-efficacy  of  this  latter 

instrument: 


(do)  Coban  V.  tViUon,  3  P. 
WiU.  190.  Bellamy  V.  Liver^ 
iidge,  stated  by  JMTr.  Sftgden, 


in  bis  Treatise  o»  tke  Law  •f 
Vendors  and  Purchasers^  308, 
5th  edit.    Ante,Vol.III,234. 
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instrument  :  but  taking  it  to  be  efficient^  tbere  is  no 
precedent  that  I  can  find  for  publishing  these  deposi- 
tions. After  considerable  research,  there  is  not  a  single 
instance  except  of  a  person  sick^  incapable  of  travelling 
or  prevented  by  accident:  all  the  Orders,  but  in  those 
excepted  cases,  stating,  that  the  witness  is  dead ;  ,and 
though  struck  yrith  the  circumstance,  that  he  swears 
with  considerable  security,  ias  the  depositions  are  not 
to  be  opened  until  after  his  death,  I  am  afraid  to  make 
a  precedent  contrary  to  all  the  authorities ;  and  farther, 
looking  at  the  first  Will,  and  what  the  trustees  under 
it  are  about,  I  doubt,  whether  a  Bill  to  perpetuate  tes* 
timony  is  in  this  particular  case  exacdy  the  Bill,  that 
should  have  been  filed. 
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56  Gbo.  IIL 


Iff  Hilary  Term  Mr.  Park  was  appointed  one  of  the 
Justices  of  the  Court  of  Common  Pleas,  on  the  resig* 
nation  of  Chambre,  Justice ;  and  Mr.  Abbott  on  the 
death  of  Heath,  Justice. 

In  the  ensuing  Vacation  Mr.  Holrotd  was  appointed 
one  of  the  Justices  of  the  Court  of  King*s  Bench  on 
the  death  of  Dampier,  Justice. 

Mr.  Leach  was^  appointed  Chancellor  of  the  Duchy  of 
Comtoall. 

Serjeant  Vauohan  was  appointed  one  of  his  Majesty's  . 
Serjeants  at  Law. 

Mr.  BuRRouoH,  Mr.  Raine,  Mr.  Scarlett,  and  Mr. 
Warren,  were  appointed  his  Majesty's  Counsel. 

In  Easter  Term  Abbott,  Justice,  was  removed  to  the 
Court  of  Kings  Bench  on  the  death  of  Le  Blanc, 
Justice;  and  Mr.  Burrough  was  appointed  one  of 
the  Justices  of  the  Court  of  Common  Pleas. 


Mr. 
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Mr.  Trower,  Mr.  Cooke^  Mr.  Benyon^  Mr.  Aoar, 
Mr.  Bell^  and  Mr.  Harrison,  were  appointed  his 
Majesty's  Counsel;  and  Mr.WETHERELL  was  called 
within  the  Bar  by  Patent  of  Precedence* 

In  Trtnity  Term  Mr.  Hullock  was  called  to  tha 
Degree  of  Serjeant  at  Law;  and  in  the  Vacation 
Mr.  WiNGFiELD  was  appointed  Chief  Justice  of  the 
Brecon  Circuit  on  the  death  of  Mr.  Hardinoe. 

Serjeant  Vauohan,  Solicitor-General  to  the  Queen, 
was  appointed  her  Majesty's  Attomey-General ;  and 
was  succeeded  as  Solicitor-General  by  Mr.  HUkt. 
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AFFIDAVIT. 
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ANNUAL  PROFITS. 

See  Charge,  1,  2. 

ANNUAL  RENTS. 
See   Mortgage,  S. 

ANNUITY. 

1.  Decree  on  setting  aside  an  annnitj^ 
for  want  of  a  memorial  registered, 
an  accoant  of  the  consideration* 
with  interest  and  costs,  and  of  all 
the  annual  payments:  the  balance 
on  either  side  to  be  paid ;  the  se- 
curities delivered  up ;  and  a  rocon« 
veyance.      Holbrook   y.    Sharpeg. 

Page  181 

2.  Annuity,  part  of  the  price  of  an 
estate;  for  the  life  of  the  grantee, 
aged  thirty-twoy  taken  at  an  ondor- 
▼aiue,  from  his  state  of  health,  then 
not  insurable,  bat  afterwards  re- 
stored, and  secured  on  bond  and 
judgment.  The  value,  to  be  proved 
on  the  bankruptcy  of  the  grantor 
two  years  afterwards,  is,  under 
the  peculiar  circumstances,  not  the 
market-price;  nor  the  price  paid 
originally,  with  the  variation  occae* 
sioned  by  the  lapse  of  time,  (  since 
established  as  the  genertd  rule.  Ex 
jmrte  Whitehead,  1  Met.  10,  127;) 
but  the  actual  ralue  at  the  bank- 
ruptcy, with  reference  to  'the  gran- 
tee's age  and  improved  health,'  the 
price  paid,  and  the  enjoyment,  as 
evidence  of  the  ralue,  not  simply 
reducing  it  by  the  payments  made : 
the  contract  involving  a  contingent 
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risk  with  reference  to  the  grantee's 
health,  which  might  have  turned 
entirely  against  him.  J£x  parte. 
Thuilewood.  Page  236 

4.  Originally  nnder  proof  in  bank- 
raptcy  upon  the  penalty  of  a  bond, 
secaring  an  annuity  forfeited,  the 
annuity  itself  was  received,  if  assets 
sufficient  The  modern  course  to 
prove  tbevalueof  the  annuity  as  a 
debty  for  conTenience  of  distribn- 
tioD.  246 

5.  Distinction,  before  the  Statute 
49  Geo.  III.  c.  121,  s.  17,  autho- 
rising proof  in  bankruptcy  of  an- 
nuities generally  between  covenant, 
under  which  arrears  only  conld  have 
been  proved,  and  a  bond,  under 
which,  if  forfeited  before  the  bank- 
ruptcy, the  value  also  might  have 
been  proved.  .  249 

6.  Valuation  of  annnities,  in  the  dis- 
tribution of  assets,  subject  to  abate- 
ment, as  legacies.  250 

7.  Fifteen  years  purchase  the  market- 
price  of  an  annuity  for  the  grantee's 
life ;    much  less  for  the  grantor's. 

251 

8.  Fifteen  years  purchase  the  ordi- 
nary price  of  an  annuity  for  the 
grantee's  life;  aged  thirty-two.  253 

0.  Ground  of  the  brdinary  practice 
in  valuing  an  annuity  for  the  pur- 
pose of  the  distribution  of  assets  or 
paying  the  legacy  duty.  254 

10.  Stipulated  price  for  redemption  of 
an  annuity  not  the  criterion  of  the 
value  to  be  proved  in  bankruptcy. 

255 

11.  Grant  of  an  annuity  voidable  by 
relation  lor  want  of  enrolment.   258 

See   Bankrupt,  54.       Charge,  2. 
Fraud,  2.     Begisti-y,  8. 

Answer. 

^.  Farther  explanatory  answer  by 
leave  of  the  Court.  584 

2-  Supplemental  answer,  substituted 
lately  fotr  liberty  to  amend  an  an- 
swer, permitted  with  great  caution, 
only  on  ^some  strong  ground  of 
ji|stice»  as  fraud ;  not  on  negligence ; 
unless  the  party  way  led  into  it; 
...     requiring  a   prjeqjsp    yUU^nent    of 
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what  is  to  be    pat   on    theBecori; 
Curling  v.   MarquiB    Tcwtukend. 

PefeeiS 

3.  Answer  without  oath  or  attestation 
of  honor  regarded  for  the  par- 
poses  of  Civil  Justice,  as  if  with 
that  sanction.  Curling  r.  Marqm 
Towmhend.  628 

4.  Ground  of  the  modem  practice, 
permitting  &  soppletneotal  answer 
instead  of  the  old  practice  to  amend. 

6S1 
See   Cautraet,   !•      htjumetum,  k 
Imunctum    to     giay     TrioA    L 
Practice,  \,  9,  13.     PHmkgt. 

APPEAL. 

1.  An  Appeal  do^s.  not  form  a  groiml 
to  stay  process  for  Coats,  preriooslj 
commenced,  viz.  bj  Affljiijas.  Di^ 
tinction,  where  the  Appeal  is  befort 
any  step  taken.      Robertt  v.  TMf, 

2.  Limit  of  Appeal  to  the  Hmm  ff 
Lords,  4tt 

3.  Petition  of  Appeal  ordered  to  k 
taken  off  the  file  with  costs,  as  upoa 
a  different  case,  and  introdooiog  a 
variety  of  repreaeotataon*  ilot  Bade 
in  the  Court  below.   Wood  r.  Gri^ 

6» 

4.  The  General  Order  1725,  fintitiiif 
the  time  for  Appeal  to  one  montb, 
cannot  prevail  against  the  pradies 
contrary  to  it.      Wood   r.   bri^ 

550 

5.  Appeal  not  barred  bjr  oooaeot  to 
an  Order  under  the  Decree;  bit 
that  Order  ought  to  be  inserted  s 
the  Petition  of  ^ppeaL  Weoi  r. 
Griffith.  550 

6.  Petition  of  Appeal  may  atalo  tk 
grounds  in  the  Answer  against  tbe 
Decree.  551 

7.  The  right  of  Appeal  not  to  k 
lightly  refused.  551 

8.  Few  cases  of  stayiog  prooeeifiiigi 
under  a  Decree  pending  an  AppedL 
unless   i^pon    irreparable    misoi^ 

551 

APPOINTMENT.— See 

ARBITRATION. 

See  Orntrad^  6«  7«  8. 
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iBJXEST.-^See  Bankrupt,  13. 

LSSETS. 

See  Annuity t  6,  9.    Exoneration,  3. 

ATTORNEY  AND  CLIENT. 

1.  An  Attorney  or  Solicitor  cannot 
give  np  his  client,  and  act  for  the 
opposite  party  in  any  snits  between 
them.  Earl  Cholmondeley  ▼.  Lord 
Clinton.  Page  2GI 

2.  Attorney  prevented  from  commn- 
nicating  his  client's  secrets  even  by 
striking  off  the  Roll.  Not  per- 
mitted to  give  evidence   of   them. 

268 
S*  As  to  preventing  the  clerk  of  an 
Attorney  or  Solicitor    from    giving 
evidence  of  facts  come  to  his  know- 
ledge in  that  service,  Qucere,    Dis- 
tinction,   where  he   afterwards  be- 
comes partner.  272 
4.  Solicitors  in  partners^hip  cannot  dis- 
solve  their  partnership,    as  against 
their  client,  wiihont  his  consent,  so 
as  to  enable  the  retiring  partner,  as 
dischatf|;ed,  to  act  against  him.    273 
h.  Practice  of  Solicitors,  partners,  di- 
viding their    business,    considering 
one  only  as  agent  to  the  other,  dis- 
allowed :  the  client  being  ei&titled  to 
their  united  exertions.  273 
See  Frauds  2. 


B. 

l^AIL. 

l*y Affidavit  to  hold  to  bail  open  to 
ekamination.  314 

.  2.  Bail  on  oath  of  assignee  of  a  bank- 
rupt, who  will  not  make  an  affidavit, 
and  of  committee  of  a  lunatic.     316 

^  3*  l)efendant    being  *  .committed     for 

•  want  ■  of  answer,    his  bail  under  a 

writ  of  Ne  exeat   Regno    not    dis- 

J  charged.  Stapylton  v.  PeilL  615 
See  Ne  exeat  Regno,  3,  4« 

BANK  (COUNTRY). 
See  Bankrupt,  52. 

BANKER.— See  Bankrupt,  53. 

:E^AI^ER  and  CUSTOMER. 
^     ^ee  Bankrupt^  2.    BiU  of  Exckange, 
Evidence,  i.  Principal  and  Surety, 
Skort  BiU. 


BANKERS'  QOOKS. 

See  Evidence,  I. 


BANKRUPT. 

1.  Jurisdiction  in  bankruptcy  op  the 
Petition  of  persons  claiming,  not 
under  the  Commission,  but  against 
it,  specific  property.  Ex  parte 
Pease.  Page  2^ 

2.  Bills,  remitted  by  a  Country  Bank 
to  their  Banker  in  London,  remain- 
ing at  his  bankruptcy  in  his  hands 
undue,  or  unapplied   according   to 
the   authority  given,  or  afterwards 
coming  to  the  hands  of  the  assig- 
nees,   and    the    proceeds  received, 
restored  and  paid  to  the  remitters^ 
taking  up  the  acceptances  on  their 
account,  and  subj^ect  to  the  Banker's 
lien  for  any  balance;  by  the  con- 
tract   remaining    the     property  .of 
the  remitters,   in  the  hands  of  the 
Banker    as  agent  for  a  particular 
purpose,  viz.  to  hold  until  due,  and 
receive  the  proceeds,  then  first  form- 
ing an   item  in  the  cash  accountt 
The  circumstance  of  the  Bill  being 
written  short  is  only  evidence  of  a 
trust,    proved   in  this  instance    by 
express  declaration,  or  other  e?i- 
dence  equivalent.    Ex  parte  Peane. 

25 

3.  The  Stat.  21  Jae.  I.  e.  19.  #.11. 
not  applicable  to  bills  in  the  bands 
of  a  Banker,  written  short,  or.  sent 
for  a  particular  purpose:  the  jtrust 
accounting  for  the  possession;  be- 
ing considered  as  goods  in  the 
hands  of  a  factor,  with  a  single 
distinction  that  lie  cannot  pledge; 
but  if  the  bills  are  dealt  witli  be- 
fore bankruptcy,  the  money  can- 
not be  followed ;  as,  if  dealt  with 
afterwards,  it  may.  Ex  parte  Pease. 

25 

4.  Assignee  under  a  Commissiojp  of 
Bankruptcy  cannot  maintain  i^  Pe- 
tition against  a  person  not  claipiiog 
under  the  Commission.  :    46 

5.  Construction  of  the  General  Qrder 
in  Bankrup^y  (29tb  Dec.  1806 )« 
that  the  Commission  most  be  sealed 
at  the  first  PuMic  Seal  after  apgli- 
catioa  within  fo^  days  ^ftejr.  the 
Docket,  though  within  less  than 
seven  days.    Ex  parte  Byne.         61 
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6.  Settlement  on  marriage  of  freehold 
estates  of  inheritance  and  leaseholds 
for  lives  and  years  by  a  man,  not 
indebted,  in  trade,  or  intending  it, 
to  the  nse  of  himself  for  life,  unless 
he  shall  embark  in  tratle,  and  in  the 
life  of  his  wife  become  bankrnpt, 
and  from  his  decease  or  bankruptcy 
to  secure  an  annuity  for  his  wife ; 
and,  subject  thereto,  for  his  heirs, 
executors,  &c.  on  his  afterwards 
engaging  in  trade  and  becoming 
bankrupt  void  as  against  his  cre- 
ditors,       Higinbotham     y.   Holme, 

PageBS 
'  7.  Limitation  of  a  wife*8  property  un- 
til the  bankruptcy  of  her  husband, 
or  a  lease  determinable  on  the  bank- 
ruptcy of  the  lessee,  good.  92 

8.  Debt,  absolute  by  the  happening 
of  the  contingency  before  bank- 
ruptcy, proveable.  93 

9.  Proviso  in  a  deed  of  composition, 
that  in  case  of  default  of  payment, 
or  if  a  Commission  of  Bankruptcy 
should  issue,  the  covenants  to  ac- 
cept the  composition  should  be  void, 
and  the  creditors  be  paid,  or  prove, 
their  whole  debts,  deducting  only 
what  had  been  received.  Upon 
bankruptcy  after  breach  and  a  sub- 
sequent part  payment  the  creditors 
wer&  held  entitled  to  prove  the 
whole  residue  of  their  debts,  ac- 
cording to  the  proviso,  retaining 
what  they  had  received.  Ex  parte 
Vere.  93 

10.  No  lien  on  the  proceedings  under 
a  Commission  ol  Bankruptcy  for 
the  fees  of  enrolment  Ex  parte 
Sandenon.  IGl 

11.  Commission  of  Bankruptcy  super- 
seded, and  an  action  brought:  the 
liord  Chancellor  ordered  the  Com- 
mission and  proceedings  to  be  deli- 
vered by  the  Solicitor  to  the  Secre- 
tary, and  by  him  to  the  Associate, 
to  be  produced  on  the  trial;  with 
liberty  to  inspect  and  copy. 

Such  an  Order  properly  refused 
by  a  Judge.    Ex  parte  Warren.  162 

12.  Proceedings  in  bankruptcy  or- 
dered to  be  deposited  in  the  oflBcey 


BANKRUPT— coiUtiivecf, 

sometimes  with  a  view  to  a  erimioal 
prosecution,  as  for  a  conspiracy; 
so,  if  the  bond  is  assigned :  which 
remedy,  as  beiog  limited  to  the 
penalty,  is  less  beneficial  thao  an 
action  on  the  case.  Pa^  IG 

13.  Protection  of  a  banknpt  froa 
arrest  under  an  extent^  while  it- 
tending  the  Commissioners  on  the 
day  appointed  for  bis  eiaminatioa, 
and  remaining  in  another  room  ii 
the  same  hoaae  during  an  interral 
of  adjournment  on  that  day,  on  the 
general  principle  of  law,  protection 
a  witnesi.  The  Order  to  disduife 
made  on  the  gaoler,  not,  as  in  the 
case  of  a- private  creditor,  on  the 
party.     Ex  parte  Rusaell.  163 

14.  Commissioners  of  liankraptc/ con- 
sidered a  Court  of  Justice  for  the 
purpose  of  protecting  witnesses  be- 
fore them.  16» 

The  bankrupt  Statutes  4o  not  biad 
the  Crown.  165 

15.  Order  on  a  provisional^pssignee  to 
deliver  up  short  bills,  leaving  a  at- 
ficient  amount  to  answer  aoceptaoon 
on  account  of  the  petitioners,  lad 
indemnifying  the  estate  against  aoj 
possible  loss  upon  them ;  an  eiteit 
being  otherwise  satisfied.  Ex  pmk 
Bvchanan.  M 

16.  Commission  of  Bankruptcy  sot 
superseded  without  consent  of  all 
the  creditors,  who  had  proved,  ce^ 
tified  by  the  Commissioners,  lad 
affidavit  of  the  bankrupt's  confiroi* 
tion  of  all  purchases  under  the  Con* 
mission,  consent  of  creditors,  who 
had  received  twenty  shillings  is 
the  pound,  not  dispensed  with.  & 
parte  MUner^  S04 

17.  Settlement  on  marriage  of  tki 
wife's  fortune  in  caae  of  bankrvplej 
of  the  husband,  though  in  the  mm 
of  a  bond  by  him :  but  as  hb  bead, 
aflectiog,  his  property,  it  is  void  |i 
against  the  creditors.  Ex  p^ 
Hodgtom,  M 

18.  Legtey,  falling  to  a  bankmpt  be- 
fore allowance  of  bis  certificate  bf 
the  testator's  death  pending  an  li" 
founded  petitiofi  to  stay  it,  goes  H 
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his  assignees ;  noless  the  petition 
was  presented  with  that  object 
Ex  parte  AmelL  Page  208 

19.  Bankrupt    represents    his  estate, 
«  until  assignees .  are  chosen.        217 

20.  Bankers,  appointed  under  a  Com- 
mission of  Bankruptcy,  becoming 
hankrapt,  their  estate  cannot  have 
unj  dividend  on  a  debt  previously 
due  to  them,  until  the  whole,  re- 
ceived by  tl^em  as  bankers  to  that 
estate,  has  been  accounted  for. 
Ex  parte  Behh.  222 

SI*  Separate  creditors  not  entitled  to 
▼ote  in  the  choice  of  assignees  under 
a  joint  Commission  of  Bankruptcy. 
Ex  parte  Jepscn,  224 

22.  Bankrupts  property  pledged  must 
be  sold ;  and  the  eiLcess  proved  as 
a  debt.  231 

23.  Order  for  production  before  Com- 
missioners of  Bankruptcy  of  a  deed 
of  trust,  alleged  to  be  an  act  of 
bankruptcy :  but,  if  the  petitioning 
<H*editor  knew  of,  and  acquiesced 
under,  it,  though  be  did  not  exe- 
cute, it  will  not  support  the  Com- 
mission.    Ex  parte  CatokwelL    233 

-  24r  Act  of  Bankraptcy  on  parol  evi- 
dence of  a  deed,  which  cannot  be 
produced.  234 

25.  Jurisdiction  in  bankruptcy  beyond 
the  Statutes.  234 

26.  Exceptions  filed  to  the  Master's 
Report,  under  a  reference  in  bank- 
ruptcy, upon  petition  for  liberty 
to  except      Ex  parte  Thistlewood. 

236 
27'  Commissioners  of  Bankraptcy,  as 
they  cannot  issue  Subpoenas,  must 
upon  questions  of  fact,  coming  be- 
fore them  collaterally  proceed  by 
affidavit.  250 

28.  Proofs  in  bankruptcy  expunged, 
and  certificate  recalled,  being  ob- 
tained by  fraud.  Ex  parte  Caw- 
thame.  260 

29.  Commission  of  Bankruptcy,  for 
the  mere  purpose  of  giving  a  cer- 
tificate, a  conspiracy  liable  to  in- 
dictment or  information.  Ex  parte 
Cawthome,  260 

30.  Order  for  a  Commission  of  Bank- 
raptcy against  J.   Steveu$on,  other- 


wise Stephensim,  m  an  urgent  cfiiH* 
Stevenson's  Case.  Page  271 

31.  Joint  Commission  of  Bankruptcy 
on  affidavit  of  debt,  and  bond,  sworn, 
and  executed  ^  by  one  partner  on  be- 
half of  all.    Ex  jKtrte  Bodghbwm. 

32.  Discretionary  power  of  super- 
seding  a  Commission  of  Bankruptcy. 
Ex  parte  Hodgkintan.  291 

33.  Liability  of  bankrupt's  property, 
notwithstanding  certificate  under  a 
second  Commission,  not  paying  15f. 
in  the  pound,  only  by  judgment  in 
an  action;  not  to  be  taken  by  the 
assignees  under  the  Commission. 
Ex  parte  Eodgkinsan.  291 

84.  One  partner  acts  for  all  almost 
universally  in  bankruptcy  ;  proving 
debts,  voting  for  assignees,  and 
signing  certificates.  •   293 

35.  Various  acts  in  bankruptcy  by 
one  partner  for  all.  297 

36.  Proof  in  bankruptcy  upon  a  bill 
reduced  by  the  previous  part  pay- 
ment or  declaration  of  divioand 
from  the  estate  of  another  party; 
unless  in  a  special  case ;  as  where  it 
was  pending  a  petition  against  the 
rejection  of  the  proof  for  the  whole 
amount ;  which  decision  of  the  Com- 
missioners was  over-ruled.  Ex 
parte  fAa  Royal  Bank  of  Scotland*  310 

37.  Commitment  of  Bankrupt  on-  a 
question,  whether  he  bad  commu- 
nicated to  his  assignee  according  to 
the  direction  of  the  Commissioners, 
where  and  how  persofis,  named 
by  him  as  debtors,  were  to  be 
found,  and  if  not,  why  not,  an- 
swered, he  had  not,  and  could 
state  no  reason  why,  illegal;  and 
the  bankrupt  discharged  on  Habea» 
Corpus',  the  Commissioners  having 
no  power  to  delegate  their  authority 
to  examine;  and  the  bankrupt,  no 
consent  appearing  on  the  warrant, 
not  being  bound  to  submit,  or  to 
state,  why  he  did  not;  but,  bad 
they  personally  required  the  infor- 
mation from  him,  which  he  roust  be 
supposed  capable  of  giving,  his 
answer,  that  he  would  not,  or  could 
not,  however  direct,  not  being  sa- 
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'  tnfactory,  would  justify  commit- 
meiit    Cauidy'uCiue.         Page^lA 

W.  If  a  person,  committed  by  Com- 
missioDers  of  Bankruptcy,  is  en- 
titled to  be  discharged  only  from 
a  defect  in  form,  the  Court  on 
Habeas  Corpus  required  to  commit. 

326 

90.  Signature  of  one  trustee  to  a 
bankrupt's  certificate  without  au- 
thority to  act  for  the  other,  not 
sufficient.     Ex  parte  Bigby.        463 

40.  Insertion  of  bankruptcy  in  the 
Oazette  suspended  only  where  on 
inspection  of  the  proceedings  no 
bankruptcy  found;  or  under  a 
country  Commission  to  give  the 
opportunity  of  producing  the  evi- 
dence. 

Under  the  circumstances  an  issue 
directed  to  try  the  bankruptcy ; 
which  had  not  appeared  in  the 
Gazette  ;  all  proceedings  under  the 
Commission  being  stayed.  Ex  parte 
Tarleton.  464 

41.  Order  (Ex  parte  Dewdney^  ante, 
Vol.  XV,  479, )  giving  effect  to  the 
Statute  of  Limitations  in  bankruptcy, 
affirmed  on  hearing.  Ex  parte 
Roffey.  46B 

•  A2,  Limit  of  time  to  re-bearing  in 
bankruptcy  proposed.  Ex  parte 
R&ffey.  468 

43.  Le^  and  equitable  jurisdiction  of 
the  Lord  Chancellor  in  bankruptcy 
more    by  practice   than   authority. 

469 

44.  Administration  in  bankruptcy  both 
legal  and  equitable.  471 

-  46.  Equitable  mortgagee  must  pay  the 
costs  of  his  petition  in  bankruptcy. 
Ex  parte  Worry.  472 

46.  Any  person,  not  a  solicitor,  may 
take  out  a  Commission  of  Bank- 
ruptcy.    Ex  parte  Smith.  473 

47.  Distinction  between  the  jurisdic- 
tion in  the  Court  of  Chancery  and 
in  bankruptcy.  473 

48.  Furniture,  &q.  in  possession  of  a 
bankrupt  according  to  the  title 
under  the  trust  of  a  Will  did  not 
pass  to  the  assignees  under  Statute 
21  James  I.,  c.  19.  s.  11.  Ex  parte 
Martin.  491 


BANKRUPT— MMtfuc^dL 
49.  On  application  to  sopersede  a  Cos- 
mission   of  Bankruptcy,  sod  iasw 
another,    the     Act     of  Bankruptc/ 
being  subseqaeni   to  the  date  of  the 
Commission,   the    Solicitor  vas  re- 
quired to  state  by  affidavit,  whj  he 
took   out  a   CommissioQ,  which  he 
could   not  support.     Pending  that, 
the   time   having     expired,   another 
creditor  obtaineu  a  Sypersedeas,  asd 
a  Commission  onder  the  apprehes- 
sion    of    immediate   extents.     Tke 
bankruptcy  was  afterwards  dedarel 
under  the    first   Commission  apoo 
acts  of  bankruptcy  found  previou  to 
its  date ;  but  the   latter  Commisfloi 
was  preferred*       JEx  parte   Mam. 

Page  531 

60.  Speculating  Commissions  of  huk- 
ruptcy  without  the  means  of  sop 
porting  them  disapproved.  »tf 

61.  Tht  Lord  Chancellor  in  bankniptrr 
holds  an  even  hand  betweea  tk 
Crown  and  the  creditors.  ^1 

62.  Commission  of  Bankruptcy,  esp^ 
daily  against  country  bankers,  \m 
be  executed  immediately,  witkot 
waiting  the  time  allowed  bj  tk 
General  Order  of  1793.  M{ 

63.  Shutting  up  a  hanker^'s  shop  ist 
an  Act  of  Bankruptcy  by  a  partner 
residing  in  another  place.  ^ 

64.  The  value  of  an  annnity  to  be 
proved  in  bankruptcy  is  not  the  sti- 
pulated price  for  redemptioo,  iHt 
the  original  price  simply,  but,  is  tit 
absence  of  any  peculiar  circta- 
stances,  the  original  price  with  tk 
variation  occasioned  by  the  \sfst^ 
time  since  the  grant.  Ex  pant 
Whitehead.  iSi 

66..  Under  an  agreement  to  psj  bifli 
indorsed  into  a  Country  Bank  oo  dis- 
count for  the  notes  of  the  bank  bife 
paid  in  after  the  hankmptcy  of  soar 
partners,  but  before  that  of  the  whpk 
Grm,  cannot  be  retained  by  iheasiif' 
nees.     Ex  parte  M*  Gae,  <^ 

6G.  Distinction  as  to  short  biUs»  to  be 
returned  on  bankruptcy.  ^^^ 

67.  Application  for  a  Commissioi  ^ 
Bankruptcy  on  the .  evening  of  tbr 
fourth  day  from  atriking  the  dodH, 
immediately  before  eight  o'docL 
the  hour  of  shutting  the  offioei  sif- 
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ficient  withib    the  General  Order, 
29th  Dec.   L806.    NichollM'i  Case. 

Page  616 
58.  General  Order.  616,  n. 

See  Annuity,  2,  3,  4,  5,  10. 
Bail,  2.  Billof  Exchange.  Evi- 
dence, 6.     Set-off,  2. 

8ARON  AND  FEME. 
!•  Proviso  in  a  deed  of  separation,  that 
the  wife  surviving  shall  be  entitled 
to  her  dower  and  thirds  of  all  real 
and  personal  estates,  whereof  the 
husband  shall  die  seised  or  pos- 
sessedy  constraed,  not  as  a  cove- 
nant to  leave  her  such  a  portion  of 
the  personal  estate  as  she  would  be 
entitled  to  under  the  Statute,  had  he 
died  intestate,  but  that  she  should 
be  in  the  same  situation,  as  if  not 
separate,  as  to  dower  and  thirds, 
t.  e.  the  actual  share  by  the  law  or 
custom ;  not  interfering  therefore 
with  his  testamentary  disposition. 
Cochran  v.  Graham,  63 

2.  No  decree  for  separate  maintenance 
upon  the  l^ili  of  a  wife  on  the  mere 
fact,  that  she  and  her  husband  were 
separated  by  consent;  he  not  making 
any  addition  to  the  settlement  for 
her  on  marriage  out  of  her  pro- 
perty.  The  only  instances  of  it, 
either  out  of  his  properly  or  what 
was  originally  her's,  are,  where  he 
had  turned  her  out  of  doors,  or  by 
ill-treatment  obliged  her  to  leave 
his  house;  or  had  quitted  the  king- 
dom, leaving  her  destitute.  Duncan 
V.  Duncan.  394 

3.  Bequest  to  a  woman  for  own  use 
held  for  her  separate  use.  419 

4.  Fime  coverte  not  chargeable  with 
default  during  coverture.  640 

See  Bankrupt,  6,  7,  17.     Estate, 
Absolute,  1.     Set-off,  1. 

BILL  OF  EXCHANGE. 

1.  Distinction  as  to  indorsed  bills  re- 
mitted to  a  banker  for  a  special 
purpose,  and  therefore  on  his  bank- 
ruptcy remaining  the  pro|>erty  of 
the  remitter,  subject  to  the  lien, 
whether    legal     or    equitable    pro- 

.    perty.  36 

2.  Distinction  between  goods  in  the 
hands  of  a  faetor  and   bills  in  the 


BILL  OF  EXCHANGE— eonHinieif. 

hands  of  a  banker:  the  latter,  if 
indorsed,  may  be  pledged  or  dis- 
counted, though  against  the  faith  of 
the  remittance;  and  the  remitter  can 
be  only  a  general  creditor.    Page  38 

3.  Special  remittance  to  a  banker  with 
direction  to  apply  to  n  particular 
purpose,  however  the  bill  is  treated, 
whether  written  short,  or  not,  if 
kept,  and  dealt  with,  without  ob- 
jection to  the  instructions,  mast  in 
general  cases  be  taken  subject  to 
them.  41 

4.  Bills,  remitted  to  a  banker  on  the 
general  account,  cannot  on  his  hank- 
ruptcy  be  laid  hold  of  by  the  re- 
mitter :  if  remitted  for  a  particular 
purpose,  they  must  be  so  applied.  44 

5.  Distinction  between  bills  and  goods 
in  the  hands  of  a  factor;  who  is  to 
sell  on  account  of  his  principal;  but 
the  property  is  not  in  him :  the  pro- 
perty in  the' bills  passing;  so  that 
the  person,  to  whom  they  are  re- 
mitted, may  break  his  faith,  nego- 
ciating  and  pledging  them:  yet,  if 
not  negociated  or  pledged,  toe  bills 
in  his  hands  may  be  followed,  and 
even  the  proceeds.  44 

6.  General  right  to  have  bills  in  a 
banker's  hands  at  his  bankruptcy 
restored.  Difficulty  upon  the  dis- 
tinction {\n  Bolton  V,  Puller)  not 
admitting  that  right  against  another 
house,  with  which  the  customer  had 
not  dealt,  but  composed  of  some  of 
the  firm.  44 

7.  Effect  of  indorsement,  as  an  autho- 
rity to  discount  or  negociate  bills. 

49 

8.  Paper,  not  actually  applied  under 
a  permission  to  negociate  or  dis- 
count for  limited  purposes,  remains 

•  the  property  of  the  remitter.  65 

9.  Effect  of  indorsement,  special  or  in 
blank,  as  an  authority  to  pledge  as 
well  as  discount.  59 

10.  Hills  remitte<l  with  power  to  dis- 
count even  for  general  purposes,  if 
not  discounted,  in  the  event  of 
bankruptcy  remain  the  property  of 
the  remitter.  60 

11.  Immediate  notice  of  a  bill  disho* 
noured  at  an  early  hour  good.  Ex 
parte  Moiine.  216 
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BILL  OF  £XCHAN6E--eaiiitmied. 

12.  Notice  of  a  dishonoured  bill  to  a 
banknipt,  as  drawer,  before  the 
choice  of  assignees,  good.  Ex  parte 
MoUne.  Page2\e 

13.  Distinction  between  discount  and 
deposit  of  bills;  depending  on,  not 
the  mere  fact  of  indorsement,  but 
the  intention  to  make  an  absolute 
transfer,  giving  fall  power  to  go 
against  all  parties  on  the  bills,  or 
merely  to  enable  the  person,  with 
whom  thejr  are  deposited,  to  receive 
the  amount  from  the  other  parties. 

Indorsement  primd  facie  evidence 
of  the  former;  unless  the  object  of 
mere  deposit  is  clearly  shewn.  £x 
parte  Twogood.  229 

14.  Debt  discharged  by  a  bill  taken 
as  a  discharge  and  satisfaction  : 
otherwise  not  until  payment  Ex 
parte  Hodgkimon.  291 

See  ^anibiip/,  2, 3.  Deposit.  Prin- 
cipal and  Surety.    Short  Bill, 

BILL  OF  SALE.— See  Lien,  2. 

BOND. 

1.  The  presumption  of  payment  of  a 
bond  after  twenty  years  maybe  re- 
pelled by  evidence,  that  the  obligor 
liad  no  opportunity  or  means  of 
paying.    Fiadony  ▼.  Winter.         196 

2.  Objections  to  the  presumption  of 
payment  of  a  bond :  the  fluctuation 
of  credit;  and  the  circumstance  of 
the  security  remaining  with  the 
obligee ;  a  circumstance  of  great 
weight  199 

See  Consideration.    Execution,  2. 

BOOKS.— See  Evidence,  1. 

BREACH. 

See  Covenant,  1,  2.     Trust,  6. 

BREWERY.— See  Contract,  6. 
BY-LAW. — See  Corporation. 


C. 

CERTIFICATE.— See  Bankrupt,2Q,29. 
CHANCERY.— See  Lunatic,  4,  5,  8. 

CHARGE. 

1.  A  gross  sum  to  be  paid  out  of  rents 
-  and  profits ;  the  trustees,  if  the  trust 


CHARGE— coM^iitfiedL 

requires  payment;   iioi  eonfined  fi 
annual  profits.  Page  5fi 

2.  Devise  for  payment   of  debts  bj 
rents  and  profits  out  of  the  Statute 
of  fraudulent  Devises;   but  a  gfosi 
sum  for  that  purpose  not  limited  to 
animal  rents,  but  to  be  paid  with  tU 
convenient  speed.      Distinction  be- 
tween debts  and    legacies  and  aa- 
nuities;  but  the  same  provision  for 
all  is  evidence,    although  not  con- 
clusive, that  all    are  to  be   paid  ii 
the  same  way.      The   same  infer* 
ence  as  to  costs,  directed  to  be  paid 
in  the  same  manner,  exonerating  tbe 
fund  generally  liable  in  the  first  is- 
^tance•  528 

See  Discharge. 

CHARITY. 
1.  Decree  on  information,  correcfiB; 
deviations  from  the  Will  of  ths 
founder  of  a  Charity-school  bJs^ 
parating  the  school  from  the  ous- 
ter's bouse,  taking  foreign  pupils, « 
as  to  deprive  the  poor  chilorea  d 
the  master's  attention,  &o.;  and  ap- 
plying the  surplus  revenue  bejosd 
the  maintenance  of  the  existing  o^ 
jects,  arisen  since  the  founder) 
death,  cy  pres»  to  the  same  mo, 
comprehending  eyery  object,  the 
poor  children,  the  masters  sslirj, 
and  the  alms-people.  Attonuy-Gt- 
neral  v.  Coopers*  Chmpany.  187 

2.  Regulation  of  charities  by  petitioi, 
under  Statute,  52  Geo.  Ill,  c.  101. 

Itt 

3.  Charitable  fund  exhausted  bj  tk 
declared  object  of  the  founder:  a 
subseauent  surplus  from  the  is- 
proved  annual  value  applied  cy  ffo 
by  the  Court,  with  that  view, reserv- 
ing farther  directions.  189 

4.  Failure  of  duty  from  mis1lnde^ 
standing  not  a  ground  of  removaL 

191 

6.  The  Court,  regulating  a  ChsiilJ. 

acts  without  complaint,  if  there  a 

cause  for  it.  W 

6.  Decree  establishing  a  Charitj  ia 
Scotiand.  Attomey^General  v.  It- 
pine,  lot 

7.  Testator  directs  the  residoe  of  to 
effects  to  be  divided  for  eertaia  ds- 
ritable  purposes,    named    by -kiai 
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CHAItITY-*€diil«Hiiecr. 

''  and  other  charitable  purposes  as 
"  I  do  intend  to  name  hereafter 
**  after  all  my  worldly  property  is 
'*  disposed  of  to  the  best  advan- 
**  tAge.**  Codicil  naming  no  other 
purpose.  A  bequest  to  charity,  to 
oe  executed  by  the  Court,  having 
regard  particularly  to  the  objects 
specified.  Mills  y.  Farmer.  Page^^ 

8.  Privileged  testaments:  for  charity, 
one  species,  construed  otherwise 
than  Wills  generally*  Thus  a  charge 
for  a  Charity  in  a  paper,  not  found, 
established:  so,  if  found  cancelled, 
presumed  unadvisedly.  485 

9.  Although  the  mode,  in  which  a 
legacy  is  to  take  effect,  is  in  many 
cases  of  the  substance,  where  cha- 
rity is  the  object,  that  is  the  sub- 
stance ;  and  the  Court  provides  a 
mode,  not  provided  for  any  other 
legatee ;  as  where  the  person  to  ap- 
point dies  without  appointing;  where 
the  mode  is  illegal ;  for  instance,  to 
a  superstitious  use,  as  in  the  case  of 
the  Jetcish  Synagogue,  &c.  486 

10.  Distinction  between  legacy  to  cha- 
rity and  to  an  ordinary  legatee ;  who 
must  be  suflBciently  described  and 
pointed  out.  487 

11.  Bequest  to  such  charitable  uses  as 
testator  shall  by  codicil,  &c.  direct : 
if  he  leaves  no  direction,  this  Court 
disposes  to  such  charitable  uses  as  it 
thinks  fit  487 

12.  Favourable  construction  of  a  cha- 
ritable bequest.  487 

13.  From  the  word  **  divided "  in  a 
charitable  bequest  no  necessary  in- 
ference of  equality.  480 

14.  Bequest  to  such  charitable  pur- 
poses as  the  testator  shall  name  an- 
swered by  naming  one.  -  490 

CHILD  AND  PARENT, 

See  Satisfaction,  1,2, 

CLERICAL  MISTAKE. 
See  Regish-y,  1 ,  3. 

CLERK.— See  Attorney  and  Client,  3. 

CLIENT. 

See  Attorney,   Counsel.    Fraud,  2. 

CODICIL.— See  Executor,  0. 

COMMISSION     TO      EXAMINE 

ABKO My.-^^ei  Evidence,  l?^ 
•  Vol.  XIX. 


COMMISSTONKR. 

See  Bankrupt,  14.    Evidence^  IfL 

COMMISSIONERS  of  SEWERS. 

See  Sewers. 

COMMITMENT. 

No  commitment  on  a  foreign  affidavit; 

as  perjury  cannot  be  assigned.  Mus^ 

grave  v,  Medex.  Page  d52 

See  Bankrupt,  37, 88.  Practice,  6. 

COMPENSATION.— See  £/ec/t<m,3,7. 
COMPETENCE.— See  Evidence,  8, 4. 
COMPOSITION.— See  Bankrupt,  9. 

CONDITION. 

1.  Relief  against  breach  of  condition, 
arising  not  from  the  fault  or  neg- 
ligence of  the  party,  biit  the  act 
of  the  trustees  :  whether  at  Law, 
Qucsre.  I'^ 

2.  Though  there  can  be  but  one  true 
legal  construction  of  a  condition,  a 
Court  of  Law  cannot  hold  a  con- 
dition to  be  performed  in  air  cir- 
cumstances, in  which  ia  Court  •t)f 
Equity  will  relieve  against  the  non- 
performance. 22 

See  Marriage  with  Consent. 

CONFIDENCE. 

See  ITcir,  1,  3.     Trust,  7. 

CONSENT. 

See  Marriage  with  Consent* 

CONSIDERATION. 

Voluntary  bond,  though  void  against 
creditors,  being  valid  as  between  the 
parties,  its  surrender  is  a  consider- 
ation, that  will  sustain  a  substituted 
bond  against  creditors,  unless  with  a 
fraudulent  design;  as  by  an  insolvent 
to  substitute  a  valid  for  an  invalid 
security  against  creditors.  Ex  parte 
Berry.  2IB 

CONSPIRACY.— See  Bankrupt,  29. 

CONSTRUCTION. 

1,  Different  constructions  of  the  saqie 
words,  applied  to  different  descrip- 
tions of  property,  governed  by  dif- 
ferent rules.  '      77 

2.  Different  constructions  of  the  ^me 
words  in  a  Will  with  referenge  to 
th^  different  estates:  an  intention 
difficult  to  attribute.  .303 

S^em//,3 .     ; 

SS 
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CONTEMPT.-Sedlfiirtf  of  Ctmrt,  1, 2. 

CONTINGENT  DEBT. 
.  See  Bankrupt^  8. 

CONTRACT. 

1.  The  Court  of  late  against  speciflc 
pevformance  on  admission  of  a  con- 
traet  by  the  Answer,  Page  212 

2.  Vendor  and  vendee  proceeding  in 
treaty  beyond  the  time  for  com- 
pleting Uie  contract,  the  vendor 
naring  bronsht  an  Action,  and  with- 
drawn his  Keoord,  not  having  got 
in  a  Judgment  amounting  to  half 
the  ptntshase-money,  refused  an  In- 
junction.   Wood  y.  BemaL  220 

3.  Time,  as  of  the  essence  of  the  con- 
tract,  waived  by  a  protracted  treaty. 
Wood  V.  BemaL  220 

4.  Purchaser  hot  to  be  compelled  to 
take  an  indemnity  against  a  judgment 
amounting  to  half  of  the  purchase 
money. 

Distinction  of  a  small  incumbrance 
on  a  considerable  estate.  22 1 

6>  Decree  for  speoiGc  performance  of 
an  agreement  to  grant  a  lease;  re- 
:  jecting  one  term,  for  such  condi- 
tioQSj  &o.  as  shall  be  judged  proper 
by «/.  G. ;  and  substituting  a  refer- 
ence to  the  Master ;  the  agency  of 
•Ir  G.  not  beirig  of  the  essence  of  the 
contract.  Gourlay  v.  The  Duke  of 
Someihet.  429 

6.  No  specific  performance  of  an  agree- 
ment to  refer  to  arbitration.  Under 
particular  circumstances,  as  in  the 
ease  of  the  Opera  House,  and  a 
brewery,  where  there  were  many 
partners,  the  parties  were  left  to  the 
remedy  they  had  chalked  out  for 
themselves;  the  Court  refusing  all 
interposition ;  not  acting  through  the 

«  agency  of  the  arbitrators,  appointing 
them,  to  take  the  accounts,  and 
adopting  their  decision  as  the  de- 
cree. 431 

7.  The  price  is  of  the  essence  of  a 
contract  of  sale :  if,  therefore,  to 
be  fixed  by  arbitrators,  and  they 
do  not  fix  it,  there  is  no  contract : 
but  the  Court  determining,  that  an 
sigreement  ought  to  be  executed, 
doea  not  require  foreign  aid  to  carry 

*  •  the  details  into  ^xecutibn.  431 

3.  Executien  of  a  ventract  refused; 
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the  valuation  of  an  arbitraler,  wbo 
settled  the  price,  not  being  properl? 
and  discreetly  made.  Peigt  432 

3.  Whether  payment  of  part  of  par- 
ehase-money  ia  part  performance  of 
a  parol  agreement,  taking  it  oat  of 
the  SUtute  of  Frauds,  Qmim.     445 

10.  Act  of  part-performance,  avoidiog 
the  Statute  of  I'randa,  as  repairs,  &e. 
must  he  in  its  natare  almost  aecti- 
sarily  done  in  parsoanoe  of  the  coe- 
tract  alleged.  479 

11.  Distinction  between  payment  of 
the  whole  money,  and  of  part  odIj 
as  an  act  of  part-performance,  afoid- 
ing  the  SUtute  of  Frands,  if  it  m 
apply  to  a  contract  of  purchase, 
cannot  to  a  mortgage.  WhctiMr 
payment  of  the  whole  wonid  be  saf- 
ficient  in  the  former  case,  Qitft. 

489 

12.  Right  to  atop  tit  iroiutlv,  dete^ 
mining  the  contract  before  posiei- 
sion  of  vendee.  W 

See  Ckn>eiumi.     Eiectim^  7. 

CONVERSION  OF  ESTATE. 

1.  Real  estate  converted  into  persosil 
out  and  out  under  a  tmat  to  seD,  for 
the  payment  of  debts,  and  to  pij 
the  residue  to  the  grantor,  his  ex^ 
enters,  drc. ;  and  falling,  thus  in- 
pressed  with  the  character  of  mooer, 
to  one,  who  died  an  infant,  iocoa- 
potent  therefore,  to  elect  to  hsreh 
re-conTcrted,  passed  to  his  adsuBi- 
stratrix.    Van  v.  Bamett.  W 

2.  Money  charged  on  land,  by  artidM 
on  marriage  to  be  laid  out  on  goren- 
ment  security  or  freehold  estate  is  i 
particular  situation,  with  conseat  ti 
the  wife  to  be  settled  upon  trust  Ibr 
her  separate  use  for  life  ;  and  tftff 
her  death  to  be  conveyed  or  a- 
signed  to  her  husband,  his  heirs,  tr 
executors ;  if  she  surrive,  for  the 
issue,  if  more  than  one,  suhject  t9 
her  appointment  by  Deed  orWiB, 
equally,  at  21,  their  heirs,  if  Issd, 
tneir  executors,  if  money:  if  ■* 
issue,  subject  to  her  appointowsl* 
and  in  default  to  his,  or  her,  aeit 
of  kin,  their  heirs  or  exeeatsn* 
After  the  husband*s  death,  howl 
disposed  of  his  peraoaal  estatt  bf 
WiU,  this  propeHy  held  persoasil; 
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to  the  interest  of  which  his  widow 
wafr  entitled  for  life,  with  power  of 
appointment  bj  implication  in  the 
event  of  an  only  child  dead  under 
age  and  intestate ;  and  liberty  to 
apply.    Van  v.  Bamett.      Page  102 

3.  A  very  slight  declaratiotf,  by  a 
competent  proprietor  of  money,  di- 
rected to  be  laid  oat  in  land,  will 
take  from  it  the  character,  so  im- 
pressed on  it  by  the  instrument.  109 

4.  Devise  in  trust  to  sell  in  such  man- 
ner and  at  such  time  as  the  trustees 
shall  think  proper.  The  period  of 
conversion,  as  between  those  enti- 
tled for  life  and  in  remainder,  de- 
pends, not  upon  an  arbitrary  dis- 
cretion, nor  even  a  sound  discretion 
in  each  case,  but  upon  some  fixed 
rule,  ascertaining  a  given  period,  as 
upon  a  trust  to  sell  with  all  conve- 
nient speed  ;  controlled  in  this  in- 
stance by  consent     Walker  v.  Shore, 

387 

5.  Option  of  the  parties,  interested  in 
money  to  be  produced  by  the  sale  of 
land,  to  keep  tlie  land.  392 

6.  Testator  gave  all  his  real  and  per- 
sonal estate  to  his  executors,  in  trust 
to  pay  legacies ;  and,  after  a  parti- 
cular disposition,  gave  the  residue 
of  his  property  in  trust  for  his  next 
of  kin;  directing  his  executors  to 
pay  any  debts  upon  any  evidence 
they  think  proper,  except  the  claims 
mentioned  in  the  margin :  a  general 
conversion  into  a  mixed  fund,  ap- 
plicable to  all  debts,  none  being 
mentioned  in  the  margin,  on  evidence 
siitisfactory  to  the  exeputors,  al- 
though not  strictly  legal.  Mildred  v. 
RobUuon.  585 

See  Lunatic    Representatives,  i. 

CONVICT.— See  Fehn,  1,2. 

COPYHOLD. 

1.  The  lord  of  a  manor  has  not  by  law, 
independently  of  custom,  any  such 
property  or  interest  in  the  timber, 
growing  on  the  copyhold  premises 
of  a  tenant,  as  entitles  him  to  enter 
and  cut     Wkiteohurek  v.  Halworthi. 

218 

2.  Generally^  if  there  is  no  cuitoin  for 


COPYHOLD— cofifijii«6rf. 

the  tenants  of  a  manor  to  cut  timber, 
it  belongs  to  the  lord.         Page  214 

3.  It  seems,  there  may  be  as  to  umber 
on  copyhold  premises,  what  may 
exist  unqaestionably  as  to  mines,  a 
custom,  that  the  lord  cannot  take 
without  consent  of  the  copyholder, 
and  vice  versd.  214 

4*  Copyholder  may  by  custom  have 
I  such  an  interest  in  the  timber,  that 
he  may  himself  cut :  so  he  may  have 
a  special  interest  to  prevent  the  lord's 
cutting :  but  such  a  custom  ought  to 
be  proved  by  extremely  strong  evi- 
dence. 214 

5.  Writ  of  accedas  ad  curiam,  to  re- 
move a  real  action  for  copyhold 
estate  from  the  Lord's  Court  to  the 
Common  Pleas,  superseded.  Scott 
V.  Kettlewell  836 

6.  Devise  of  copyhold  estate  by  the 
description  of  copyhold  ground  renU 
Walker  v.  Shore.  887 

See  Mortgage,  3. 

COPYRIGHT. 

1.  Copyright  in  music.  Piatt  v.  Bia^ 
ton,      .  .  44T 

2.  Copyright,  not  asserted  against  vio- 
lations by  several  persons  for  fifteen 
years,  not  protected  by  injunction, 
until  established  at  law.  Plait  v. 
Button.  447 

CORNING-HODSE. 
See  Injunction,  6. 

CORPORATION, 

(Ante,  Vol.  XVII,  315.) 
The  by-law  of  the  Corporation  of  the 
Company  of  Whitstable  fishermen, 
that  any  freeman,  engaging  in  any 
other  oyster  fishery  on  the  coast  of 
Kent,  should  forfeit  10/.  and  until 
payment  should  be  excluded  from 
all  share  of  the  profits,  which  should 
in  the  mean  time  be  divided,  as  if  he 
had  wholly  ceased  to  be  a  freeman, 
being  in  ai^  action  held  void,  an  ao^ 
count  was  decreed ;  with  a  declara- 
tion, that  the  Plaintiff  having  been 
unduly  prevented  by  the  by-law  from 
working  hi  any  manner  as  freeman* 
and  participating,  is  to  be  considered, 
though  he  did  .not  work,  er  tender 
himself  or  any  one  for  him  to  work^ 

SS2 


TABLE  OF  CONTENTS. 


CORPORATION^-HMfiiiiMNf. 

M  primA  facie  entitled  in  the  most 
beneficial  manneri  without  prejudice 
to  the  Defendant's  establishiDg,  that 
at  any  particular  periods  he  could 
not  have  entitled  himself  to  earnings, 
or  not  as  beneficially  as  claimed,  in 
case  no  such  by-law  had  been  made. 
Adlmf  V.   The  WhitUabie  Company. 

Page  304 

COSTS. 

See  Appeal,  1.  Ckarge,^.  iMuatie, 6. 

COUNSEL  AND  CLIENT. 

The  former  practice  not  to  accept  a  re- 
tainer against  a  client  from  the  ad- 
versary without  giving  notice  and  an 
option  relaxed:  but  not  to  be  ac- 
cepted, if  the  Counsel  knows  what 
may  be  prejudicial  to  the  former 
client,  though  refusing  to  retain.  274 

COUNTRY  BANK. 
See  Banknpt,  62. 

COUNTRY  CAUSE. 

See  Practice,  17. 

COURT  OP  CHANCERY. 
See  Lunatic,  4,  6,  B. 

COVENANT. 

'  1.  Injunction  against  an  ejectment  for 
breach  of  covenant  to  insure  against 
fire  refused.    ReynoUU  v.  Pitt.     134 

2.  Relief  against  forfeiture  by  breach 
of  covenant  with  reference  to  non- 
payment of  money  at  the  specified 
time  on  the  erroneous  notion,  that 
by  payment  of  interest  the  party  is 
reinstated.  140 

8.  The  ground  in  Hack  ▼•  Leonard 
(9  Mod.  01.)  for  relief  against  breach 
of  covenant  to  repair,  if  not  such 
as  to  make  repair  before  the  end  of 
the  term  impracticable,  disapproved. 

141 
See  Trua,  4. 

COVENANT  TO  DE VJSE  or  LEAVE. 
\.  Covenant  to  leave  a  portion  of  the 
personal  estate  as  upon  an  intestacy 
does  not  prevent  the  covenanter's 
expending  the  whole ;  or  admit  his 
reserving  part  for  his  owp  benefit, 
^or  consequently  investing  it  in. land. 

60 


COVENANT  TO  DEVISE  or  UAVI 

conHwaed* 
2.  Father,  under  covenant  for^ao  equal 
division  at  his  death  of  all  the  pro- 
perty he  should  die  seised  or  pos- 
sessed of  between  hie  two  dau^ters 
or  their  families,  though  he  retains 
the  power  of  free  disposition  by  ;sct 
in  his  life,  cannot  defeat  the  cove- 
nant by  a  disposition  in  effect  tes- 
tamentary ;  as  by  reaenriog  to  him- 
self an  interest  for  life.  ForteMmt 
V.  Bennah.  Page  07 

CREDIT  OP  WITNESS. 
See  Practice,  6* 

CREDITOR  AND  DEBTOR. 

See  Bill  of  Exchange,  14.  (kuMt- 
ration,  1.  Decree,  1 ,  2.  Fraud,  1. 
Limitation,  5,  8.     Practice,  11. 

CROSS-REMAINDERS. 

1.  Under  a  devise  in  trust  to  settle  oo 
the  devisor's  children  in  equal  shares 
and  proportions  undtvidmi  for  sod 
during  their  respeotire  lives,  with 
remainder  to  their  issae  severally  sad 
respectively  in  tail  general,  witk 
cross  remainders  over,  there  beisg 
two  daughters,  cross  remainders  io- 
serted,  not  only  among  the  seveni 
children  of  each,  but  also  as  lie- 
tween  the  two  families.  Home  t. 
Barton.  396 

2.  Implication  of  cross  remainden 
under  a  direction  in  default  of  sack 
issue  to  go  over.  400 

CROWN. 

See  Bankrupt,  15»61.  LuMMtie,A, 
6,8. 

CUSTOM. 

See  Copyhold,  1,  2,  3,  4. 

CUSTOM  OP  LONDON. 
The  custom  ofLoiMloa  attaches  onlj 
on  the  property  the  freeman  has  4 
his  death  ;  but  a  disposition,  not  to 
take  effect  until  after  his  desth^ 
though  by  an  irrevocable  instrs- 
ment,  is  a  fraud  upon  the  cnstoBL  7i 

CUSTOMER  AND  BANKER. 

See  Bankmpt,  2.  Biii  of  Exekn^f^ 
Evidence.  I.  PrtacijMi}  andSurH§. 
Short  Bill. 
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D. 


DEBTOR  AND  CREDITOR. 

Death  of  the  debtor  in  prison  by  com- 
mitment of  a  Court  of  Equity  for 
breach  of  an  order  of  payment  un- 
der an  award  does  not  extinguish 
the  debt,  as  on  a  writ  of  eapioi; 
the  former  not,  as  the  latter,  ex- 
cluding   other  remedies;    and   the 
Statute  James  I.  preventing  satisfac- 
tion. Mildred  v.  Robinson.  Page  685 
See  Bill  of  Exchange,  14.     Con- 
sideration, Decree,!,  2,  Fraud, 
1.    Limitation,  5,  8.    Practice, 
11. 

DEBTS.— See  Charge,  2* 
DECLARATION.— See  Pleading;  1. 

DECREE. 

1.  Right  of  creditor  by  Decree,  or 
judgment  to  come  in  under  a  ge- 
neral Decree,  without  reviving.  Mil" 
dred  v.  Robinson.  585 

2.  Decree,  though  equal  to  a  judg- 
ment as  to  personal  estate,  does  not 
affect  land.  Mildred  v.  Robinson^  585 

DECREE  BY  DEFAULT. 
See  Practice,  19. 

Deed. 

See  Election,  6,  7.    Execution,  I,  2. 
Will,  1. 

DEED,  LOST.— See  Mortgage,  0. 

DEED  OF  SEPARATION. 
See  Baron  and  Fime,  1. 

DEFAULT.— See  Practice,  19. 

DELIVERY.— See  Execution,  1. 

w 

DEMURRER.— See  Limitation,  I,  3. 

DEPOSIT. 

1.  Inference  from  a  mortgage  and  the 
want  of  indorsement  upcm  some  bills 
ip  a  remittance,  that  the  object  as  to 
the  whole  was  deposit,  not  discount. 

231 

2.  Bill  remitted,  indorsed,  merely  to 
enable  the  person  receiving  it  to 
raise  money  to  meet  future  ad- 
vances, is,  while  retained,  a  mere 
deposit,  applicable  to  the  demands 
of  the  remitter,  subject  to  the  right, 
muier  the  indorsement,  of  consti- 


DEPOSIT--e(mftniMci: 

tuting  a  third  person  creditor  by 
negotiating  it ;  who  in  case  of  bank- 
ruptcy will  prove.  Pa^re  232 
3.  Deposit  of  deeds  until  a  mortgage, 
as  evidence  of  an  agreement  for  a 
mortgage,  a  good  equitable  title.  258 
&ee  Bill  of  Exchemge,  13.  Framd^^, 
Mortgage,  8,  4,  6. 

DEPOSITIONS.— See  Practice,  2,  27. 

DESCRIPTION,  ERRONEOUS. 
See  Ambiguity.     Legacy,  2, 8,  6* 

DEVISE. 

1.  Distinction  extremely  nice,  perbaps 
not  easy  of  apjplieation,  between  a 
charge  on  a  devised  estate,  to  be 
created  by  the  act  of  another,  and  a 
charge  created  by  the  devisor;  to 
the  extent  of  that  charge  the  inten- 
tion appearing  on  the  face  of  the 
Will  not  to  give  to  the  devisee :  iir 
the  former  case  the  heir  has  no 
claim :  in  the  latter,  the  parUcuIar 
object  failing,  he  takes  to  the  extent 
of  the  charge.  363 

2.  Question  on  execution  of  a  devise 
to  be  determined  by  a  Jury,  if  the 
heir  insists  on  an  issue,  although  all 
the  three  witnesses  speak  to  the 
sanity  of  the  devisor.  600^ 

3.  The  course  upon  a  bill  to  establish 
a  devise  is  an  issue,  for  the  satisfao- 
tion  of  the  Court.  601 

4.  Distinction  between  ejectment  and 
issue,  Demsavit,  vel  non  ;  upon  which 
this  Court  looks  at  the  whole  record, 
and  requires  all  the  witnesses  to  be 
examined ;  who  are  the  witnesses  of 
the  Court,  not  of  the  parties.      609 

5.  Where  it  was  impossible  to  ascer- 
tain the  mistake  in  a  devise,  the 
name  belonging  to  one,  the  descrip- 
tion to  another,  it  was  held  void  for 
uncertainty.  604 

e.  (Ante,  Vol.  XVIII,  368.) 

The  Decree  in  favour  of  the  great 
nephew,  as  devisee  of  the  Lt^eobn" 
shire  estate,  affirmed  on  Appeal. 
Chambers  v.  Brailsford.  652 

7.  Latent  ambiguity  under  a  devise, 
where  there  are  two  persons  of  the 
name;  and  evidence  is  admissible: 
not,  if  it  appears  on  the  Will,  who 
was  intended.  654 

a.  Different  devises  in  tb«  same  Will 
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•  not  affected  bj  the  circamstaDce, 
that  the  devisees  are  in  the  same 
relation  to  the  devisor,  unless  there 
are  words  by  grammatical  constrac- 
tion  connecting  the  two  devises,  or 
the  same  object  is  stated  as  to  both. 

Page  665 
See  ConvenUm  of  E»iate,  4.  Copy- 
hold, 6.  Eiiaie,  Absolute.  Eitate 
Tail.   Evidence,  1,  8, 12.  Heir. 
Relatiom,  !• 

DISCHARGE. 

Charge  bj  admission  discharged  only 
by  shewing  the  application  imme- 
diate on  the  receipt  of  the  money, 
as  one  transaction,  not  by  distinct 
independent  items  on  the  other  side 
of  the  account.  Robiwon  y.  Seoifiey. 

582 
See  Bill  of  Exchange,  14. 

DISCOUNT. 

See  Bill  of  Exchange,  1, 8, 9, 10, 13. 
Depont. 

DISHONOUR. 

See  BiU  of  Exchange,  11, 12. 

DISTRIBUTION.— See  Annuity,  6,  9. 

DORMANT  PARTNER. 

See  Partner,  1,  2,  3,  4,  6,  7, 10, 11. 

DOUBLE  PORTION. 
See  Satisfaction. 


K 
ELECTION. 

1.  Plaintiff,  suing  for  equitable  relief, 

Iiart  of  which  only  could  be  bad  at 
aw,  not  entitled  to  elect;  but  can 
proceed  at  law  only  by  leave  of  the 
Conrt.  A  Receiver,  appointed  at 
his  instance,  who,  though  bis  officer, 
ought,  as  indifferent,  to  restrain 
him,  not  aided  by  an  Order  for 
liberty  to  distrain  without  his  un- 
dertaking to  proceed  no  farther  at 
law.    Mills  y.Fty.  277 

2.  Devise  to  a  son,  recommending  him 
to  continue  his  cousins,  A.  and  B., 
in  the  occupation  of  their  respective 
farms,  in  the  county  of  fV.  as  here- 
tofore, and  so  long  as  they  continue 
to  manage  the  same  in  a  good  and 
husbandlike  manner,  and  to  doly 
pay  their  rents.  A  trust  for  the 
cousins,  who  had  been  tenants  at 


will;  and  the  son,  beuig  the  heir, 
was  put  to  his  election.  TUbiit  v. 
TibbUs.  Page  656 

3.  As  to  the  effect  of  election  agunst 
the  Will,  whether  compeoaatieo  or 
forfeiture.  Qiuere.   Tibbiis  ▼.  Tibbitt. 

6d6 

4.  Right  of  election  barred  by  ac- 
quiescence. 602,  663 

6.  Origin  of  election  in  the  Civil 
Law.  6f& 

0.  Election  upon  a  deed.  Green  v. 
Green.  665 

7.  Distinction  upon  election  between 
a  Deed  and  a  Will.  Whether  in  the 
latter  case  the  principle  is  forfeitora 
or  compensation  onlj,  Qnofe:  bit 
upon  election  against  a  marriago 
settlement,  as  operating  a  contract, 
an  Injunction  was  granted  on  the 
principle  of  forfeiture.  Gfreea  v. 
Green.  68d 

See  Partner,  6. 

ENROLMENT.— See  Regisiry. 

EQUITABLE  LIEN. 

See  Deposit,  8.  Fraud,  2.  Mortgay, 
3,  4,  5. 

EQUITABLE  MORTGAGE. 

See  Bankrupt,  45.    Mortgage,  5,  lU 

ERRONEOUS  DESCRIPTION. 

See  Ambiguity.  Legacy,  2,  3,  5. 

ESCHEATOR— See  Lunatic,  14. 
ESTATE.— See  CanvernoH  of  Estate. 

ESTATE  ABSOLUTE  or  for  LIFE. 

1 .  Bequest  to  a  woman  of  a  fund  with 
the  interest  thereon  to  be  nested  in 
trustees,  the  income  arising  there- 
from to  be  for  her  sole  use  and  be- 
nefity  Ycsts  the  capital  for  her  sepa* 
rate  use.  Adamson  v.  Armitage.  416 

2.  In  a  devise  of  real  estate  words  of 
limitation  required  to  give  more  than 
an  estate  for  life ;  as  are  words  of 
qnalitication  to  restrain  the  extent 
and  duration  of  the  interest  in  per 
sonal  property.  418 

3.  Bequest  of  the  produce  of  a  faod 
is  a  gift  of  that  produce  in  pe^ 
petoitj,  and  conaeqaentlF  of.  ths 
fund  itself;  unless  not  the  iplea* 
tion  on  the  face,  of  the  WilL       418 

4.  Intention  extrein^y  unprobaUB  to 
give  the  same  person  fin|  the  eiM 
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ESTATE  ABSOLUTE  or  for  LIFE 

oomtinued. 

for  life»  and  afterwards  the  fee  :  but 
that  is  often  the  legal  effect,  what- 
ever may  be  the  intention ;  and  the 
limitations  may  be  so  consistent  as 
to  carry  the  fee,  and  not  so  uncer- 
tain as  to  let  in  the  heir.  Page  055 
See  Eitate  Tail,  4,  5,  6.  Per- 
petuity. 


ESTATE  TAIL. 

1.  flesidnary  trust  by  Will  to  apply 
the  rents  and  profits  for  il.  during 
his  life  and  afterwards  for  the  heirs 
of  his  body,  if  any,  and  in  default  of 
such  issue  over,  an  estate  tail  in  the 
real  estate:  and  the  absolute  inte- 
rest in  the  personal.  Eitan  v.  Eaton, 

73 

2.  Devise  to  the  use  of  the  devisor's 
second  son,  A.  for  life  without  im- 
peachment of  waste,  and  from  and 
after  his  decease  to  the  heirs  of  his 
body,  to  take  as  tenants  in  common 
and  not  as  joint-tenants ;  and  in  case 
of  his  decease  without  issue  to  the 
devisor's  eldest  son  jB.,  bis  heirs, 
&c. ;  and  in  case  both  sons  should 
die  before  twenty-one,  over:  an 
estate  tail  in  the  land,  and  absolute 
interest  in  personalty,  bequeathed 
with  it.  Bennett  v.  Earl  of  Tanker- 
ville.  170 

3.  Necessary  oonstmction  of  a  devise 
over  upon  death  without  issue  an 
indefinite  failure  of  issae ;  and  the 
intention  of  preferring  all  the  issue 
to  the  remainder-man  cannot  be 
etfectuated  in  any  other  way  than  by 

.   an  estate  tail.  17B 

4.  Devise  to  A.  for  life :  remainder  to 
trustees  to  preserve  contingent  re- 
mainders :  remainder  to  the  heirs  of 
his  body,  with  remainders  over  for 
lifjp,  and  in  tail  male ;  declaring,  that 
the  respective  devises  to  A,  &c. 
**  and  to  their  respective  heirs  male," 
are  on  condition  of  taking  the  tes- 
tator's name ;  the  residue  of  the  per- 
sonal property  bequeathed  to  il.  on 
attaining  the  age  of  twenty-four;  to 
go  over,  if  he  died  under  twenty- 
four  without  leaving   any  child    or 

children  living  ali^^or  born  in  due 
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time  after,  his  death.  Codicil  givfaig 
an  after-purchased  leasehola'  for 
years  for  such  estate  and  eiftates 
and  in  such  manner  and  form  ak  the 
real  estates  are  devised  by  the  Will; 
and  with,  under,  and  subject  to,  the 
like  limitations,  trusts,  conditions, 
&c,A.  takes  an  estate  tail  in  me 
freehold,  and  the  absolute  interest 
in  the  leasehold,  estates*  Brownc^er 
V.  Bagot.  Page  CT4 

5.  Right  of  the  first  teoant  in  tail  to 
the    absolute   interest   in   pertonal 

f property  bequeathed  to  go  as  Jieir- 
ooms  with  real  estate.  QBO 

6.  Estate  with  fiUTiiture  of.  (he  hoAse 
limited  to  A.  and  such  heir  of  her 
body  as  should  be  living  at  her 
death,  and  in  default  of  such  re- 
mainder over,  an  estate  tail;  ^d 
consequently  the  absolute  intei%st 
in  the  furniture.  600 


EVIDENCE. 

1.  Entries  in  bankers'^ books,  not 
proved  to  have  been  communicated 
to  the  customer,  not  evidence  a^^insti 
but  may  be  for, him.  Ex partePeate. 

25 

2.  No  instance  of  this  Court  taking 
notice  of  an  affidavit  before  a  J(n8- 
tice  of  Peace  in  Scotland;  thoAgh 
the  Courts  of  late  have  acted  upon 
affidavits  before  Judges  of  the  supe« 
rior  Courts  there.  344 

3.  In  Equity  objection  to  the  compe- 
tence of  a  witness  from  interest  not 
waived  by  cross-e^iamination.  JRfoor- 
house  V.  De  Pa$80U.  433 

4.  At  law  objection  to  the  competenco 
of  a  witness  waived  by  pursuing' bis 
cross-examination,  after  his  interest 
appears;  which  formerly  could,  bo 
inquired  into  only  on  the  tPo«r  dure : 
now,  if  interest  comes  out  i|t  any 
period,  the  evidence  is  rejected.  434 

5.  The  objection  to  a  creditor,'  as  a 
competent  witness  to  sustain  a  Com- 
mission of  Bankruptcy,  cannbt  bo 
taken  by  himself,  to  precWe  his 
examination.  Ex  parte  Chamberlain. 

;  481 

6.  Witness  obliged  to  give  testi|nony» 
•    though  it  affecU  bis  civil  right.^   482 
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.  7*  On  the  trial  of  an  issue,  demMomt 
vel  non,  all  the  sabscribiog  witnesses 
most  be  examined,  except  in  cases 
4)f  necessity,  as  death,  insanity,  or 
absence  abroad,  or  the  heir  waives 
his  right.    Bootle  t.  BlundelL 

Page  404 

'  6.  The  rale,  requiring  the  examination 
of  all  the  witnesses  to  a  devise,  not 
merely  technical.  500 

II.  Examination  of  all  the  witnesses 
to  a  devbe  not  a  technical  rnle :  the 
decision  binding  the  heir's  right  to 
repeated  ejectments,  nntil  so  vexa- 
tions as  to  call  for  Injnnction.     502 

10.  No  new  trial  npon  the  improper 
rejection  of  evidence,  if  the  Court, 
judging  upon  the  whole  record,  is 
satisfied,  that  the  verdict  is  right. 

503 

11.  Witness,  impeaching  his  own  act, 
to  be  received  with  the  most  scrupu- 
lous jealousy.  504 

12.  General  rule  in  proving  a  Will 
against  the  heir,  that  all  the  wit- 
nesses tfiust  be  examined ;  that  ge- 
neral rule  admittfog  necessary  ex- 
ceptions, as  death,  or  absence  out 
of  the  kingdom,  and  perhaps  not  ap- 
plying* where  the  Will  is  not  wholly , 
out  only  partially,  in  question.    505 

13.  Subsequent  paper,  though  evi- 
dence of  competence  of  a  testator, 
regarded  with  considerable  jea- 
lousy ;  as  he  is  not  permitted  to 
prove  bis  own  sanity.  Inference, 
that,  if  not  then  conscious  of  his 
competence  at  the  previous  time, 
he  would  have  re- executed  the 
Will  506 

14.  Proof  against  the  denial  of  all 
the  witnesses  to  a  Will  of  their  at- 
testation.   ^  507 

15.  Commission  to  examine  witnesses 
abroad  executed  and  returned  ;  the 
Defendant,  who  had  not  interrogato- 
ries prepared,  not  having  had  the 
opportunity  of  cross-examining.  A 
new  Commission  granted  for  that 
purpose;  the  Defendant  to  state, 
whom  ha  wishes  and  undertakes  to 
cross-examine;  but  the  Plaintiff's 
depositions  not  suppressed.  Camp^ 
Mi  V.  Scaug^L  552 


EVIDENCE— eofOmiiedL 

16.  Commissioners  for  eYanioatfoa 
of  witnesses  are  to  act  impartially ; 
though  to  a  certain  extent  they  bave 
under  tiieir  particular  care  the  inte- 
rest of  the  party  appoiDting  them. 

PagehSa 

17.  As  to  the  modem  practice  in  coun- 
try causes  to  supply  interrogatories 
from  time  to  time,  until  the  supply 
of  witnesses  is   exbaasted,   Qiwre. 

654 

18.  Practice  formerly  to  prepare  sQ 
the  interrogatoriea  both  for  cross- 
examination  and  original  examini* 
tion  of  Defendant's  witnesses  before 
Commission  opened.  555 

10.  Instances,  after  Commission  exe- 
cuted, of  a  new  Commission  granted 
or  refused  to  a  Defendant,  notharin^ 
interrogatories  prepared,  at  discre- 
tion ;  to  be  granted  with  very  delibe* 
rate  attention  to  the  circumstances^ 
not  suppressing  the  depositiou 
taken ;  but,  if  necessary,  and  a  rea- 
sonable account  given,  why  the  De- 
fendant's case  was  not  brought  fo^ 
ward  under  the  first  CommissioB, 
allowing  him  a  new  one  for  crost- 
examinatiou  and  the  direct  examins- 
tion  of  his  witnesses*  5U 

20.  Evidence  of  testator's  declan- 
tions,  previous  and  subsequent  to 
his  Will,  as  to  his  intention  admit- 
ted, but  of  littie  weight  against  wkst 
passed   at  the  time    of    making  it 

M 

21.  Depositions  t'lt  perpeimam  rei  sm- 
fRortani  not  published  in  the  life  of 
the  witness  except  on  incapacity  to 
travel  by  sickness,  &c, ;  such  Or- 
ders, except  in  the  excepted  cases, 
proceeding  on  afiSdavit  of  the  death 
of  the  witness ;  some  expressly  de* 
daring,  that  the  depositions  of  the 
other  witnesses  shall  not  be  read. 
Morrison  v.  AmokL  070 

22.  Implication,  that  witnesses  to  a 
Will  saw  the  testator  execute,  if  to 
aituated,  that  they  might  have  seea 
him:  not,  where  they  were  in  aa 
adjoining  room,  and  coold  not.    671 

23.  Distinction  between  examinatioa 
in  perpetuam  rei  memoriam  andde 
ff^nef99e.    In,  a  ^it  for  the ianaer 
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EVIDENCE-'^cofKtnxecf. 

parpose  after  the  examination  there 
is  an  end  of  the  cause.  Page  671 
See  Attorney  and  Client^  2,  3. 
Bondt  If- 2.  Commitment f  1. 
Conversion  of  Estate^  6.  De^ 
vise,  4,  7.  Examination  de  bene 
esse.  Executor ,  3,  4»  5.  Felon^  I. 
Legacy,  5,  7.  Limitation,  3. 
Mortgage,  6.  Practice,  \5,  16, 
26,  27.  Presumption.  Privi- 
lege. 

EXAMINATION. 

Examination  to  points  not  in  issue  of 
no  effect.  600 

See  Practice,  3,  4,  6,  20,  21,  22, 
23,  24,  25,  27,  28. 

EXAMINATION  ABROAD. 

See  Evidence,  15. 

EXAMINATION  db  bene  esse. 
1.  Examination  de  bene  esse  granted  to 
Plaintiffs  in  a  Bill  to  perpetuate  tes- 
timony after  subpoena  served,  but 
before  appearance  of  infant  Defen- 
dants, in  contempt  by  the  Messen- 
ger's Return,  that  they  had  ab- 
sconded and  were  not  to  be  found, 
on  affidavit  of  the  materiality  of 
the  evidence  and  danger  of  its  loss, 
and  undertaking  to  proceed  with  all 
due  diligence  to  issue  and  examina- 
tion in  chief,  to  be  proved  before 
publication  of  the  depositions  dc 
bene  esse,  Frere  v.  Green,  310 

2.  Examination  de  bene  esse  not  ex- 

*  tended  beyond  the  cases  of  a  single 
witness,  the  age  of  70,  and  danger- 
ous illness,  to  a  prisoner,  charged 
with  a  capital  felony.    Anon.      321 

EXAMINATION  in  pkrpktuam 
MEMpRiAM. — See  Evidence,  21,  23. 


EXAMINER.— See  Evidence,  16. 

EXCHEQUER. 

See  Ltjunction,  3, 4.    Practice,  10. 

EXECUTION. 

1.  Deed  not  to  be  represented  as 
sealed,  until  the  seal  is  put  by  the 
party  to  the  wax  or  wafer.  Whe- 
ther, having  sealed,  be  can  be  heard 
U^  W9  bP^  hwi  not  delivered,  Quiere. 

296 


EXECUTION— oontfjni«f. 

2.  Signing,  as  well  as  sealing,  a  com- 
mon bond,  for  money,  unnecessary. 

Pagfi  296 
See  Devise,  2» 

EXECUTOR. 
(Ante,  Vol.  XVII,  436.) 

1.  The  Decree  affirmed  on  Appeal. 
Langliam  v.  Sanford.  641 

2.  Against  the  claim  of  an  Executorto 
the  residue  no  stress  laid  on  a  di- 
rection for  payment  of  his  legacy 
out  of  the  personal  estate.  642 

3.  Legacy  to  an  Executor,  pecuniary 
or  specific,  raises  a  strong  and  vio- 
lent presumption,,  that  he  was  not, 
when  the  Will  was  made,  intended 
to  take  the  residue  beneficially;  to 
be  rebutted  in  equity  by  parol  evi* 
dence,  clear  and  strong,  of  inttfn- 
lion,  that  he  shall  take  iU        ^    643 

4.  Parol  evidence  not  admissible, 
where  it  appears  clearly  and  con- 
clusively on  the  face  of  the  Will» 
tliat  the  Executor  was  meant  to  bo 
a  trustee  of  the  residue ;  nor,  if 
the  legacy  appears  clearly  not  in- 
consistent with  his  taking  the  re- 
sidue. 643 

5.  Legal  right  of  Executor  to  the  resi- 
due, unless  a  strong  and  violent  pre« 
sumption  to  the  contrary ;  which  a 
legacy  to  him  affords ;  liable  to  bo 
rebutted  by  parol  evidence  of  inten- 
tion, that  he  shall  have  it.  646 

6.  Question,  whether  Executor,  when 
appointed,  was  intended  to  have 
the  residue,  always  determined  by 
the  Court.  646 

7.  Executors  not  excluded  from  the 
residue  by  a  legacy  to  one,  or  an- 
equal  legacies  to  all.  648 

8.  Testator  presumed  to  know  the 
law,  viz.  that  a  legacy  to  his  execu- 
tor excludes  Urn  from  the  surplus. 

64B 

9.  Distinction  between  the  effect  of 
an  incomplete  residuary  dteposi- 
tion  by  the  Will,  or  by  a  codicil 
upon  the  Execotor^s  legal  right  to 
the  residue.  651 

See  Trust,  3. 


EXONERATION.   ' 

l.<  Exoneration  of '  the  penonal  estate 
from  the  payment  of  debts  upon 
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EXONERATION— eoiiftiiiMc/. 

the  plaia  intention,  collected  from 
the  whole  WilL    Bootkv.  BlundelL 

Page  494 

%  To  exempt  the  personal  estate  from 
the  debts  express  words  are  not  ne- 
cessary ;  there  mast  be  plain  inten- 
tion and  necessary  implication,  «•  e, 
not  resting  on  conjecture,  bat  safli- 
eient  to  eon?ince  the  Jadge.        517 

X  The  personal  estate  first  liable,  in 
e^oHy  at  least,  to  the  debts.  Its 
nmoant,  unless  apparent  on  the  face 
of  the  Will,  makes  no  difference. 
Not  snff cient  that  the  real  estate  is 
ehm^ed,  nnlese  the  personal  estate 
it  discharged.  61& 

4.  Upon  the  qnestion  of  exoneration 
of  the  personal  estate  stress  laid  on 
the  eircnmstances,  that  the  same 
persons  are  to  deal  with  the  real  and 
personal  estates.  620 

6w  The  personal  estate  first  liable  to 
the  debts;  unless  the  intention  is 
clearly  to  exempt  it,  and  throw  them 
wholly  on  the  real ;  for  which  ex- 
press words  are  not  necessary.    521 

€w  Lord  74ilrfot0's  and  Lord  North" 
imgioi^B  opinions,  that  there  is  no 
diiffereDce  upon  the  question  of  exo- 
nerating the  personal  estate  from 
ghriog  it  to  the  person  appointed 
executor.  522 

7.  Weight  of  the  ckrase,  appointing  the 
trnetees  of  the  real  estate  charged 
with  the  debts,  executors,  depending 
mon  the  whole  WilL  523 

Sb  tSfOB  the  question,  whether  the 
reu  estate  is  exonerated,  the  Court 
is  neither  to  go  by  conjecture,  nor 
to  require  an  intention  so  clear  that 
BO  one  can  say  it  is  otherwise.  If 
the  mind  of  the  Judge  is  convinced 
•f  the  intention,  he  is  bound  to  de- 
clare it.  526 

9.  To  exempt  the  personal  estate  from 
payment  of  the  debts,  the  intention, 
not  merely  to  charge  the  real  estate, 
hvt  to  as  to  discharge  the  personal, 
sivat  be  ooUeoted  from  the  whole 
Will  so  clear,  as  to  conrince  tl|e  ju- 
dicial mind,  which  is  to  determine. 

526 

10.  Generally  the  personal  estajte  is 
.  the  primiury  fond  for  debtt,  funeral 


EXONERATION— cmftemiL 

expences,  and  legacies  not  gifso  oat 
of  a  particular  fund.  Ptige  527 

11.  Generally  the  tmateen  of  the  real 
estate  being  the  oxecotors  is  agiiait 
the  intention  to  exempt  the  personal 
estate  from  the  debts  :  bat  may,  un- 
der circumstances,  tarn  the  other 
way ;  as  if  they  have  legacies  pay- 
able only  out  of  the  real  estate.  527 

12.  As  to  the  effect,  apon  the  qses- 
tiob  whether  the  personal  estate  is 
exonerated  from  the  debts,  of  the 
distinction,  whether  it  is  giren  as 
residue,  or  as  the  personal  estate 
simply,  or  after  enomerated  artidet 
of  a  nature  not  applicable  to  the 
payment  of  debts,  Qutere, 

The  weight  of  soch  cireomstaneci 
and  of  the  inference  from  a  striet 
settlement  of  an  intention  to  pre- 
serre  the  real  estate,  depends  oa 
the  whole  of  the  Will.  531 

13.  On  the  question  of  exonerating  the 
personal  estate  frona  the  debts  great 
stress  has  been  laid  on  the  real  es- 
tate being  made  liable  to  the  funeral 
expences,  &c.  533 

See  Charge,  2. 

EXPLANATORY  ANSWEB. 
See  Answer,  U 


FACTOR. 

See  Bankrupt,  3.     Siii  of  JExd^tMgtt 
2,5. 

FAMILY.— See  JETetr,  1,  2,  3. 

FARTHER  ANSWER. 
SeeAimoer,  1. 

FARTHER  EXAMINATION. 
See  Practice,  20,  22,  23,  24U 

FEE.— See  Coumel  and  Clieni.  1. 

FELON 
1.  Plea  without  oath  of  Plaiadrf 
conviction  for  felony  to  a  bill  hj  ^ 
residuary  leeatee  for  an  aocoantef 
the  personal  es^ta  of  a  testatrixt 
who  died  sftar'the  conviotioQ.  M 
before  sedtenoe  of  transportate 
cpflfpleted,  allowed:   the  oonffcte 


TABLE  OF  COMTEMT8. 


proted  by  the  record  alone ;  and  not 
necessary  to  state  even  the  identity 

upon  oath.  v.  Davie$,   Page  81 

2.  Whether  a  person,  returned  after 

sentence  of  transportation  suffered, 

'  cannot  acquire  property,  Qtuere.    82 

FEME  COVERTE.— See  Baron. 

FEME  SOLE.— See  Sei-off,  1. 

FIRE  INSURANCE. 
See  Covetumt,  1. 

FORECLOSURE. 

See  EleeHon,  3,  l.Mwtgage^  1. 

FOREIGN  AFFIDAVIT. 
See  Cwmmitmentf  !• 

FORFEITURE. 

See  Covenant f  2.    FeUm^  1. 

FRAUD. 

1.  Assignment  of  furniture,  ^c.  by  a 
debtor  to  his  creditors  in  satisfac- 
tion of  their  debts,  retaining  posses- 
sion under  a  demise  at  a  rent,  and 
afterwards  taking  a  re-assignment 
from  some  on  payment  of  their  debts, 
with  interest,  though  it  would  be 
▼Old  as  against  creditors,  established 
between  the  parties  against  the  an- 
swer, insisting,  that  the  deed,  though 
absoiuto  upon  the  face  of  it  with  a 
fraudulent  purpose,  was  intended 
only  as  a  security ;  and  the  circum- 
stances precluding  any  legal  remedy. 
Baldwin  y.  Cawthome,  166 

2.  Grant  of  annuity  void  for  want  of  a 
memorial  registered  ;  being  charged 
on  an  estate  of  less  annual  vtdue 
than  the  annuity ;  the  grantor,  being 
the  grantee's  attorney,  preparing  the 
security,  and  depositing  the  title- 
deeds;  but  misrepresenting  the  value 
of  the  estate :  proof  admitted  utider 
bis  bankruptey  only  for  the  money 
advanced,-  with  liberty  to  61e  a  bill 
for  an  equitable  lien  upon  the  fraud 
and  the  deposit.    Ex  parte  Wright. 

265 
See  Bankrtq^,  28,  29. 

FRAUDULENT  DEVISES  (Stat.  of). 
See  Charge,  2« 

F|bE£]kl4N.^See  dufom  ofLmdm^ 


G. 

GAS* — See  Nuisance,  1. 

GENERAL     ORDER     iM     BANK- 
RUPTCY. Page  616,  n. 

GRANT.-^See  Prenmptim. 

GREAT  SEAL.— See  Xtwalic,  4,  5,  & 

GUNPOWDER.— See  iVkinmoe,  1,  % 


H. 


HEIR. 

1.  Devise  and    bequest  of   real  and 

leasehold    estates  to    the  doTtsor^s 

widow  and  her  heirs,  **  in  the  fiiUeet 

**  confidence  that  after  her  decease 


I    • 


**  she  will  devise  the  property  to  mj 
**  family,"  held  an  estate  for  lira 
only  with  remainder  in  trust  for  the 
devisor's  iieir  as  Persona  dengnattu 
Wright  V.  Atkgnt  {*).  M» 

2.  Construction  of  devise  to  a.stoek, 
or  family,  or  house,  the  heir  prin- 
cipal of  the  house.  300 

3.  Distinction  between  an  immediiktd 
devise  after  the  death  of  the  first 
taker  **  to  my  family/'  and  a  trust 
or  confidence  that  he  will  devise 
**  to  my  family.''  300 

4.  Construction  of  a  Will,  deri^g 
specific  parts  of  the  estate  tq  cer- 
tain persons  for  their  lives,  the  re- 
sidue after  the  death  of  those  per- 
sons to  others,  some  of  whom  were 
the  heirs  at  law,  that  the  words 
*'  after  the  death/'  &e»  meant  oaly 
subject  to  the  life  estates ;  repelling 
the  implication  pf  an  .estate  for  life 
in  the  residue,  if  it  could  arise}  and 
whether  it  oould,  where  some  of  the 
devisees  were  not  heirif  .  (huna. 
Dyer  v.  Dyer.  6Vj^ 

5.  Implication  of  an  estate  for  life 
from  a  devise  after  the  death  of  a 
person  to  one  of  two  co-heirs  of 
devisor.  dl4 

6.  Implication,  to  disbherit  an  heir 
at  law,  most  be  necessary.  614 

(*)  Reversed :  see  the  nets,  VeL  XVII,  f63« 
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7.  Devise  void  for  nncertaiDty  lets  id 
the  heir.  Page  654 

See  Deviie^  1»  2.  Election,  2. 
Eitate  Ab9obite,  4.  Evidence,  9, 
;i2.  LnnatiCt  9»  Repretenta- 
Hva.     Truit,  2. 

HEIR-LOOM.— See  Estaie-tail,  5. 

HOUSE.— See  Hetr,  2. 

H^OPSE  QF  LORDS.— See  Appeal,  2. 

HUSBAND.— See  Baron  and  Fhne. 

IDIOT.— See  iMnatic. 

UXBGrriMATE  CHILD. 
See  SaiiifacHon,  1,  3. 

IMPERTINENCE.— See  Practice,  2. 

IMPLICATION. 

See  Exoneration,  2.     Heir,  4,  5,  6. 

INCAPAClTy.-^ee  Lunatic. 

INCLOSURE.— See  7tift66r,  2. 

INDORSEMENT. 

See  BiO  of  Exchange,  9. 

INFANT. 

1.  DistinoiioD  between  the  general  ju- 
risdictioD  of  the  Coart  of  Chancery 
ia  the  ease  of  an  infant  and  in  lu- 
nacy. 122 

8.  The  Court  acts  for  an  infant  as  a 
trastee,  changing  property  for  his 
benefit,  bat  so  as  not  to  affect  his 
power  over  it  even  daring  infancy, 
for  instance,  his  testamentary 
power  over  personal  property.  122 

3.  Jarisdiction  to  direct  inqairy  as  to 
the  marriage  of  an  infant;  whether 
of  sound  mind  at  the  time,  and  whe- 
ther for  the  infant's  benefit  that  a 
Commission  should  issae.  289 

.  See  Mortgage,  1. 

INJUNCnON, 
1.  Injanption  extended  to  trespass. 

147 
%  Injunction   against  waste:  Defen- 
dant insisting  on  his  own  title ;  but 
admitting  possession  received^om 
Plaintiflrs  tenant  withoat  his  know- 
.     >^e»  164 


INJUNCTION— cMftesMd!^ 

3.  Distinction  on  iDJuoctioii  betweev 
the  CourU  of  Chancery  aad  Ex- 
chequer. Paje37» 

4.  Distinction  on  injanction  inCkaa- 
cery  and  the  Exchequer ;  here  stiy- 
ing  all,  if  before  action ;  if  after, 
execution  only,  not  trial,  withoat  v 
farther  motion  ao  to  extend  it  on 
affidavit  of  belief,  that  the  answer 
will  be  material  on  the  trial.        377 

6.  In  injunction  cases  no  affidavit  is 
to  the  title  after  answer.  Pkttf. 
Button.  447 

6.  Jurisdiction  by  injunction  on  danger 
of  irreparable  injur j  to  propertj;. 
though,  as  public  nuisance,  an  ob- 
ject of  prosecution  by  the  Attomej- 
General;  the  subject  a  coming-honst 
fo  powder-mills,  from  site,  constnic- 
tion,  &c.  imminently  dangerous  ta 
the  neighbourhood  and  pablic  Ib- 
dictment  directed,  with  an  arrange- 
ment for  a  speedy  trial,  and  pre- 
venting imminent  danger  in  the  in- 
terval.    Crowder  v.  TinkUr,        617 

7.  Jurisdiction  by  injunction,  where 
the  effect  will  be  to  stop  a  great 
trading  concern,  exercised  with  cau- 
tion, not  ex  parte,  but  on  notice, 
with  the  opportunity  of  opposing 
on  affidavit*    Crowder  t.  TinkkT. 

617 

8.  Injunction  on  injurious  aae  of  a 
body  of  water  against  using  it  other- 
wise than  as  used  before.  620 

See  Covenant,    1»      tiUerphadfr* 
Practice,  \^ 

INJUNCTION  TO  STAY  TRIAL. 

1.  Injunction  to  stay  trial  on  affidaviV 
that  Plaintiff  cannot  safely  defend 
the  action  without  discovery,  aod 
that  it  will  give  a  g^d  and  effectaai 
defence,  not  discharged  upon  tlie 
answer  of  one  Defendant  only.— 
White  V.  Steintpackf.  6S 

2.  The  truth  of  affidavit  to  slay  tiH 
that  the  discovery  will  be  material, 
not  questionable,  nor  the  effect  sf 
the  discovery  considered,  unleu  ils 
immateriality  is  clear  on  the  freesf 
the  bill.  84 

3.  Execution,  not  trial,  staid,  where 
the  bill  and  anther  form. a  defesca 
in  equity,  though  not  «t  Imw.      tt* 
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INJURY,  IRREPARABLE. 

See  L^unction,  6. 

INROLMENT.— See  Regutry. 

INSURANCE. 

See  Coteiumi^  1.    Setn^ff,  2. 

INTEREST.— See  Legacy,  6. 

INTERESTED  WITNESS. 
See  Evidence,  2,  4. 

INTERPLEADER. 

lajiiDctiOQ  not  dissolved  ^s  of  course 
on  one  Answer  only  coming  in  to  in- 
terpleading biJl;  but  Plaintiff's  de- 
lay to  get  in  the  other  answers  is  a 
special  ground  for  application  to 
dissolve*  or  to  have  the  money  out 
of  Court    Hyde  v.  Warren, 

Page  322 
See  Truit,  1. 

INTERROGATORIES. 

See  Practice,  2,  3,  25,  28. 

IRREPARABLE  MISCHIEF. 
See  Appeal,  ^^    Itvjunction,  0. 

ISSUE. 

Distinction  between  taking  the  opinion 
of  a  Court  of  Law  conclusiveiy,  and 
directing  an  issue  for  the  satisfac- 
tion of  this  Court,  reserving  to  it- 
self the  review  of  what  passed  at 
law  with  reference  to  the  record  in 
equity.  500 

See  Devise,  3,  4.    Estate  taU. 


J. 


JEWISH  SYNAGOGUE. 

See  Charity,  0. 

JOINT  COMMISSION. 

See  Bankrupt,  21,  31. 

JOINT  CREDH'OR. 
See  Partner,  6. 

JOINT  INTEREST. 
See  Practice,  12. 

^OINT  TENANT. 

J.  A  joint  purchase  by  two,  to  them 
and  their  heirs,  with  equal  payments, 
a  joint-tenancy;  and  therefore  sur- 
irivorship.    AveHng  VsKnipe,      441 


JOINT  TENANT— eonftiuuML 

2.  Under  a  bequest  over  after  tn  III* 
terest  for  life  by  words  importing 
both  a  joint  interest  and  a  teaancj 
in  common,  as  to  three  **  or  the 
*' survivor  share  and  share  dike," 
the  period,  to  which  the  surviTor- 
ship  relates,  depends,  not  on  anj 
technical  words,  but  on  the  appmrent 
intention,  collected  from  the  par- 
ticular disposition  or  the  general  con- 
text   Newton  t«  Ayscougk.  Page  534 

JUDGMENT.— See  Decree,  1,  2. 

JURISDICTION. 
After  issue  joined  in  an  action  in  the 
Petty-bag,  the  record  being  trans- 
mitted to  the  Kin^s  Bench,  the  De- 
fendant, having  judgment  against 
him,  surrendered  in  discharge  of  his 
bail ;  and  was  by  an  Order  in  the 
Petty-bag  committed  to  the  Fleets 
The  process  becoming  supersedeable 
by  omitting  to  charge  him  in-  execu- 
tion, an  Order  of  the  King^s  Bench 
on  Habeas  Corpus  was  required  for 
his  discharge;  upon  which  an  Order 
was  also  made  in  the  Petty-bag. 
Fraser  v.  Lhyd.  317 

See  Bankrupt,  1,  4,  43,  44,  47. 
Contract,  6,  7.  Executor,  6. 
Injunction,  6,  7.  Issue.  Im- 
natic,  4,  5,  8.    Sewers. 

K. 

KEEPER  OF  GREAT  SEAL. 
Sea  Lunatic,  4,  6,  8. 

KING.— See  Bankrupt,    15.     iMuatie^ 
4,  5,  8. 


LACHES. 

Right  of  legatee  not  bound  bv  mere 

acquiescence    under    the    mistaken 

construction  of  the  Executor.    Aeto- 

ton  V.  Ayscough.  634 

See  Election,    4«     Mortgage,   6. 

Presumption. 

LATENT  AMBIGUITV. 

^ee  Devise,  6,  7.  Legacy,  2,  3,  6. 


1 
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LEGACY. 

•  1.  hoptaj^  **  to  Ibe  three  cbildren  of 

^  A.  the  sum  of  600/.  each."  Four 
elnldreD,  all  born  before  the  date  of 
the  Will,  entitled  to  600/.  each. 
Qarvey  ?.  Hibberi.  Page  125 

•  %  Legacy  '*  to  my  namesake  Thomas, 

**  the  seeood  son  of  my  brother 
**  John^  there  being  no  son  named 
TkonuUf  establbbed  in  favour  of 
ibe  second  son  William ;  as  an  er- 
it>neoa8  description,  not  a  condition. 
Stoekdale  v.  BuMy.  381 

8.  Beqnest  by  a  testator  in  India^  **  to 
'*  my  nearest  snrriving  relations  in 
**  my  natire  country,  Ireland,^  con- 
llnea  to  brothers  and  sisters  living 
in  treldnd  or  elsewhere :  the  addition 
of  a'  mistaken  description,  viz.  of 
die  place  of  residence,  not  vitiating 
ii  gin  to  persons  otherwise  sufficiently 
described.  Nephews  and  nieces  ex-* 
eluded.    Smith  v.  Campbell.         400 

4.  Under  a  bequest  to  three  persons 
nanidd,  and  such  others  as  testator 
should  afterwards  name,  no  others 
being  afterwards  named,  whether 
those  named  should  not  take,  Quare. 

490 

5.  Legacy  **  to  Robert  C.  my  nephew, 
**  the  son  o{  Joseph  C"  Other  clauses 
describing  **  my  nephew,  Robert  C" 
generally;  and  one  legacy  "  to  my 
*'  nephew  Robert  C,  the  son  of  John 
^  C."  the  testator  had  only  two  bro- 
thers, John  and  ThomoM  C,  each 
having  a  son,  named  Robert  C,  parol 
evidence  admitted  to  resolve  this 
latent  ambiguity ;  shewing  intimacy 
with  the  son    of  John^    and  very 

«  alight  knowledge  of  the  other :  and 
the  legacy  was  decreed  to  the  former. 
Ckireku  ▼.  Careless,  601 

6.  Legacy  without  any  interest  to  il., 
if  claimed  within  ^ve  years  from 
the  testator's  death;  if  not,  the 
same  sum  without  interest  as  afore- 
said to  B, ;  no  claim  being  made  by 
it.,  decreed  to  i?.,  with  interest  from 
the  end  of  ^ve  years  at  A  per  cent. 
CarekiSY.  Careless.  601 

•  ?•  Evidence  admissible  to  resolve  a 
latent  ambiguity  upon  facts  dehors 
the  Will;  as  upon  a  legacy  to  the 
testator's  nephew  RcSertf  there 
being  two  nephew»  of  diat  name. 


LEGACY-^eomiimiaL 

presumption  in  favor  of  one,  proved 

to  have  been   intimately  known  to 

the  tesUtor.  Page  OM 

See  Ambiguity.     Charge,  2.  CA#- 

ritg,  9,  10.     JSxeemiar,  1,2,  3, 

4,   6,  7,  B.     Laches.    SaOifsc- 

tion,  1,  2.     Specific  Legaey. 

LESSOR  AND  LESSOR. 
See  Bankrupt,  7. 

LIEN. 

1.  No  lien  on  a  ship  abroad  can  be 
created  by  parol,  nor  by  bills  of 
exchange  drawn  by  the  Master; 
unless  upon  mistake,  clearly  est*- 
blished,  the  instmmeDt  can  be  co^ 
rected ;  as  in  the  caae  of  a  joint 
bond,  intended  to  be  joint  and  se- 
veral.    Ex  parte  Haiket.  474 

2.  Lien  on  a  ship  abroad  by  bill  of 
sale.  41» 

See  Bankrupt 9  10.  Deposit,  1 
Fraud,  2.  Mortgage.  Vcsdm 
and  Vendee,  1. 

LIMITATION. 

1.  Demurrer  upon  the  Statute  of  li- 
mitations to  a  bill  for  an  account, 
stating  that  no  demand  was  made 
for  twelve  years.    Foster  v.  Hodpm. 

180 

2.  Whether  the  allegation,  that  tke 
parties  dealt  as  merchants,  implies, 
that  the  accounts  are  merchants*  s^ 
counts  within  the  Statute  of  Linu- 
tations,  Qu<ere.     Foster  v.  Hodyum, 

lao 

3.  The  Statute  of  Limitations  not  girfo 
in  evidence  at  Law  ;  whether  a  good 
defence  by  demurrer,  Qmatre.     IM 

4.  Conflicting  opinions  formerly  oo  the 
exception  in  the  Statute  of  Limiti- 
tions  as  to  merchants'  accoaoti, 
whether  barred,  if  no  item  within 
six  years  (  as  now  decided  ;  Barks 
V.  Barber,  ante,  VoL  XVIII,  28<r. 
or  excepted  generally,  180 

5.  The  creditor's  not  the  debtor^s  i^ 
sence  from  the  Country  takes  tbf 
demand  out  of  the  Statute  of  liBM- 
tations.  S8i 

6.  Limitation  in  Equity  independeal  of 
the  Statute.  419 

7.  The  old  decisions,  that  a  directioa 
by^Will  to  pay^  debts  prevents  a  pki 
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UJHrCATION-ooitftewrf.  i 

of  the  Statute  of  LimitatioDs,  dis-' 
approved. 

Distiiictioo  betweeD  debt  on 
litnple  contract^  the  Statute  ad- 
mitting the  debt,  but  taking  away 
the  remedy,  and  on  bond,  the  time 
raising  a  presumption  of  payment. 

Di&rent  pleas  to  bond  and  simple 
contract.  Page  470 

8.  The  Statute  of  Limitations  not  ap- 
plicable to  debt  by  Decree,  Order, 
or  award.  The  time,  while  the 
debtor  is  in  custody,  not  considered. 
MUdred  t.  Robtfuan.  685 

See  Appeal,  *2.    Bankmpt,  41,42. 
Mortgage,  2. 

LIS  PENDENS.— See  RegiHry,  4. 

LONDON.— See  Custom  of  London. 

LORD  AND  TENANT. 
See  Copyhold,  1,  2,  3,  4. 

IX>RD8.— See  Appeal,  2. 

tOST  DEED.— See  Mortgage,  9. 

LUNATIC. 

1.  Land  tax  on  a  lunations  estate  re- 
deemed by  order  oat  of  the  produce 
of  decaying  timber,  ordered  to  be 
cut  for  payment  of  debts  under  the 
Master's  Report,  that  it  was  for  his 
benefit.  No  Equity  for  a  charge  in 
faTor  of  the  next  of  kin.  Ex  parte 
Philipt.  118 

2.  Distinction  in  lunacy.  The  Lord 
Chancellor,  acting  under  a  special 
Commission,  does  what  is  for  the 
lunatic's  benefit;  taking  the  advice 
and  assistance  of  the  presumptive 
representatives  in  managing  the  pro- 
perty ;  thus  cutting  timber,  or  selling 
real  estate  to  pay  debts,  &c. ;  not 
regarding  the  different  forms  of  dis- 
position :  the  power  over  each  spe- 
cies of  property  upon  a  lucid  inter- 
Tal  being  the  same.  123 

•  d.  Timber  on  a  lunatic's  estate  er  parte 
paiemA  cut ;  and  applied  in  discharge 
of  a  mortgage  on  bis  estate  ex  parte 
matemi:  no  equity  between  the 
heirs.  123 

4.  Distinction  between  the  jurisdiction 
of  ike  Court  of  Chancery  and  that 
u  km^yf  under'  a  special  warrant 


LUNATIC— eoNfiimacI. 

from  the  Crown,  usuallr  idtffvated 
to  Uie  Keeper  of  the  weal  Seal. 
Sherwood  ▼.  SanderMon.  Pom  280 
5.  Traverse  of  verdict  of  unsond  miiid 
under  a  Commission,  being  the  right 
of  the  party,  oannot  be  refused )  and 
prevents  the  Crown's  taking  Che 
custody,  and  consequentlT  allowing 
the  costs  of  the  prooeedmgi,  Imw- 
ever  meritorious :  but  they  were  given 
out  of  a  fond  of  the  lubatic'a,  in 
Court,  in  a  cause,  on  the  printiple» 
on  which  the  Court  protects  persona 
in  a  state  of  incapacity,  thougn  Mult» 
and  not  objects  of  a  Commi^ion; 
assigning  guardians,  &c. 

The  costs  of  the  traverse  also, 
though  not  of  eourse  allowed:  fhe 
lunatic  having  been  permitted  b^raelf 
to  traverse  after  a  personal  exami- 
nation.   Sherwood  v.Sandermm.  280 

6.  The  Keeper  of  the  Great  Seal 
usually  the  person,  to  whom  the 
care  of  lunatics  is  intrusted.        288 

7.  The  private  examination  for  the 
purpose  of  a  traverse  of  a  Terdict  of 
lunacy  under  a  Commission  is  taerdjr 
to  ascertain  the  wish  of  the  party  to 
exercise  the  right  of  traverse.     284 

8.  Jurisdiction  in  lunacy  distinct  from 
the  Court  of  Chancery;  though 
usually  in  the  Keeper  of  the  Great 
Seal,  under  a  special  warrant  of  the 
Crown.  286 

9.  Verdict  of  unsound  mind  equivalent 
to  idiotcy  or  lunacy :  but  mere  in- 
capacity to  manage  his  affairs  will 
not  alone  support  the  Commission. 

286 

10.  Incapacity  to  comprehend  the 
most  simple  proposition  of  figurea 
evidence  of  unsound  mind :  to  bo 
estimated  with  reference  to  age, 
situation,  ^'C.  288 

11.  Right  of  alienee  of  lunatic  to 
traverse.  *  287 

12.  Commission  of  lunacy  uniformly 
executed  at  the  residence  of  the 
party ;  for  that  purpose  his  mansion- 
house;  if  none,  his  last,  place  of 
abode.  No  instance  of  exception, 
where  he  was  within  the  reailm. 
Convenience  of  witnesses,  drc.  no 
ground  for  exception.  Host  im- 
proper to  bring  him  into  Muftflesex 
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for  the  parpoae    of  executing  the 
Commission  there.    Ex  parte  Baker. 

Page  340 
13»  As  to  the  jurisdiction »  after  a 
Commission  of  lunacy  has  issued,  to 
make  any  alteration  as  to  the  place 
of  execution,  Quare.  Ex  parte 
Baker.  340 

.    14.  In  lunacy  the    old    writ  to    the 

sheriff  did  not  require  a  view  of  the 

.  party ;  as  the  writ  to  the  Escheator 

did  as  to  an  Idiot.  341 

15.  Will  of  a  resident  in  a  receptacle 
for  lunatics  established  upon  the 
then  state  of  his  mind,  compared 
with  antecedent  declarations,  dis- 
tinetion*  if  not  then  competent.  508 

16.  On  the  accidental  loss  of  a  Com- 
mission of  lunacy,  after  Inquisition 
found,  order  for  a  duplicate  Com- 
mission, and  the  Inquisition,  which 
was  recovered,  to  be  annexed  to  it. 
Ex  parte  Eaint.  689 

17.  To  prevent  a  Commission  in  a  case 
of  weak  mind  and  small  property. 
Order,  that,  though  no  proof  of  a 
debt  should  be  made  by  the  party 
or  a  Committee,  the  Master  shall 
be  at  liberty  to  receive  any  proof,  sa- 
tisfactory to  him,  by  analogy  to  the 
practice  of  taking  the  answer  of  a 
person  of  weak  mind  by  Guardian. 
Btrherty.  Matthews.  611 

See  Bail  2.     Infant^  1,  3.     Ne 
exeat  Regno,  1. 


M. 

MARRIAGE. 

1.  Peculiar  construction  upon  the  sub- 
ject of  Marriage.  19 

2.  Provisions  by  the  Marriage  Act 
(  SUt  20  Geoi  II.  c.  23.)  for  notice 
to  the  clergyman  as  to  the  parlies, 
applying  to  be  married.  453 

See  Ward  of  Court,  1,  2. 

MARRIAGE  SETTLEMENT. 

See  Election,  7.    Voluntary  Deed,  1, 

MARRIAGE  with  CONSENT. 

1.  Real  and  personal  estate  given  by 

Win  on  marriage  with  consent  aod 

approbation,  with  a  limitation  over 

in   case  the   devisee  should  marry 


I  MARRIAGE  with  COTSTSENT- 
Hnued. 

without  the  full  consent,  &e.  of  the 
trustees,  &c.  or  refuse  to  eiecate 
such  settlement  as  thej  ahoald  think 
proper. 

Previous  consent  and  settlement 
not  dispensed  with,  though  onder 
favourable  circumstances :  the  treaty 
with  consent  of  the  two  acting  trus- 
tees, preparing  the  settlement  avoir- 
edly  on  behalf  of  all,  without  autho- 
rity, but  with  slight  knowledge  and 
no  dissent  of  the  third ;  who  had  not 
acted,  except  proving  the  Will,  and 
a  few  other  instances;  and  execu- 
tion deferred  only  from  <x>llateral 
circumstances :  vis.  a  debt  claimed 
by  the  two  acting  trustees.  Clarke 
v.  Parker.  Page  I 

2.  Dangerons  jurisdiction  npon  con- 
sent to  marriage,  whether  given  or 
reasonably  withheld.  The  indivi- 
dnal,  meaning  to  act  honestly,  may 
have  reasons,  which  he  may  refuse 
to  disclose.  II 

3.  Instances  ofimplied  consent  to  mar- 
riage by  not  expressing  dissent,  and 
no  good  reason  suggested;  and  of 
relief  against  withholding  consent 
from  a  corrupt  motive  ;  consent  in 
writing  not  being  required.  11 

4.  Consent  to  marriage  may  be  with- 
drawn upon  good  reason.  13 

6.  Distinctions  upon  consent  to  nsr- 
riage  in  Equity  and  at  Law ;  as  s 
condition  precedent,  anbseqvent,  aid 
in  terrorem;  with  reference  to  the 
Civil  Law  as  to  personal  legacies; 
as  to  real  and  personal  estate:  tbe 
eflect  of  a  devise  over,  and  a  resi- 
duary devise,  as  such,  on  breach  of 
tbe  condition.  is 

6.  The  opinion,  attributed  to  Chief 
Baron  Comyns  (  1  Atk.  375 ),  that 
the  consent  of  the  majority  of  tlie 
trustees  is  sufficient,  spurious.  That 

.  was  never  held  suOicient  without 
more;  as  where  one  withholds  bb 
consent  for  a  vitioua  or  nnreasoo- 
able  cause.  i$ 

7*  Validity  of  condition  for  consent  of 
strangers  or  their  representatives  to 
marriage.  .    }6 

8.  No  instance,  that,  cooaent  ef  three 
trustees  i^  marriage  being  veqairaj^ 
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Hmucd. 

that  of  two,  not  eonsaltiog  the  third, 
would  be  sufficient.  Page  17 

9.  Jurisdiction  upon  the  refusal  of  a 
trustee  to  consent  to  marriage  from 
a  vitious,  corrupt,  or  unreasonable, 
cause,  as  a  fraud.  18 

10.  Observations  on  the  case  o(  Long 
V.  Dennis  (  4  Bur.  3052  ),  as  going 
too  far  against  conditions  for  consent 
of  marriage.  The  account  there  of 
BurUen  v.  Bumphriee  {Amb.  256,) 
corrected.  19 

11.  Condition  for  marriage  with  con- 
sent and  approbation,  with  a  limita- 
tion over  on  marriage  without  such 
consent  or  approbation:  Lord  Bard- 
wicke's  Opinion,  holding  approbation 
eleven  months  after  marriage  suffi- 
cient, denied  by  Lord  Thurhw.      21 

12.  Troatee  for  consent  to  marriage 
not  required  to  shew  his  reason  for 
dissent  It  must  be  shewn,  that  he 
has  unreasonably  refused  assent.  22 

13.  The  opinion,  attributed  to  Chief 
Baron  Cotnytu  ( I  j4tk.  375),  that  the 
consent  of  the  majority  of  trustees 
to  marriage  is  sufficient,  spurious.  24 

14.  Portion  by  Will  on  marriage  with 
consent  of  the  executors  or  the  major 
part  of  them,  their  or  his  execu- 
tors, &c. 

One  of  two  survivors  consenting, 
and  the  other  declining  to  interfere, 
inquiry  directed,  whether  the  intend- 
ed marriage  was  suitable ;  and,  if  so, 
a  proposal  for  a  settlement  to  be 
received.  Goldsmid  y.  GoUsmid.  368' 

MARRIED  WOMAN.     . 

See  Baron  and  Feme. 

MERCHANTS'^ACCOUNTS. 

See  Limitation,  2,  4. 

MINE. 

See  Copyhold,  3.  Practice,  10.  Pre- 
sumption, 1. 

MISTAKE.— See  Zuw,  1.  Registry,  1, 3. 

MISTAKEN  DESCRIPTION. 
See  Devise,  5.    Legacy,  2,  Z,  6. 

.  MISUNDERSTANDING. 
See  C6art7v,  4. 
Vol.  XIX. 


MONEY.— See  Cmmermn  o 
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MONEY  PAID  INTO  COURT. 
See  Practice,  4. 

MORTGAGE. 

1.  Foreclosure  against  an  infant .  The 
Decree  absolute  repeats  the  clause 
iitft,  as  in  the  original  Decree;  giv- 
ing six  months  after  age  to  sl^w 
cause;  which  can  only  be  error. 
Williamson  y.  Chrdon.  •      Page  1 14 

2.  Limit  of  the  Equity  of  Redemption 
either  upon  the  Statute,  or  by  ana- 
logy to  It. 

Cases  of  exception,  infancy,  4^c., 
as  in  ejectment,  .to  be  stated  in  the 
BiU.  184 

3.  Equitable  lien  on  copyhold  estate 
by  a  deposit  of  .the  copy  of  Court 
Roll.  Ex  parte  Warner.  202 

4.  The  decisions  for  Equitable ;  Lien 
by  deposit  of  .  title-deeda  disap- 
proved. .  206^ 

5.  Equitable  mortgage  by  a  depoait  of 
title-deeds  established,  bui^  disisp- 
proved :  extended  by  a  subsequent 
advance  by  the  same  perspn  onlj 
upon  clear  proof,  that  it  was  upon 
security  of  the  deposit:  not  to.ajii 
advance  by  a  third  person,  unlesa 
connected  with  some  dealing  with 
the  estate,  and  the  person  holding 
the  deposit  a  'mere  trustee,  having 
made  no  advance.  Ex  parte  WJkiir 
bread.  2ob 

6.  Equity  of  Redemption  barred  bj 
possession  for  twenty  years ;  unless 
circumstances  are  pi*oved  by  the 
mortgagor,  shewing  an  acknowledg- 
ment of  his  title  by  the  mortgagee 
within  that  period  ;  as  accounts  de- 
livered by  the  mortgagee:  if  by 
parol  evidence,  it  must  be  clear  and 
unequivocal.  Accounts,  kept  by- 
mortgagee's  receiver,  in  a  oistinct 
book,  and  delivered  to. the  moriga- 
gor,  but  without  authority,  will  not 
have  that  elfect    JBfarron  v.  Miartin. 

.   327 

7.  As  to  the  effect  of  accounts,  kept 
by  the  mortgagee  in  his  own  books, 
witliout  any  commnnicat{6n  op  the 
sulgect  wUh  .  the  mortgagor,  to 
keep  the  right  of  redemption  open, 
Qvire.  ;    333 

TT 
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MORTOA6B— eoiiitMcecL 

8.  Annnal  rests  not  directed  id  the  ao 
eoanty  against  a  mortgagee  io  pos- 
sessioo,  from  the  time  when  the  ar- 
rear  of  interest  was  discharged  by 
the  rents :  sach  direction  l>eing,  not 
of  ^nrse,  byit  under  special  circam- 
ataHces  only,  and  never  for  a  broken 
period.    DaifU  r.  May,       Page  303 

••  Under  a  Bill  of  Foreclosnre  by 
devisee  of  a  mortgagee,  the  mort- 
gage deed  ■  being  lost,  a  reoonrey- 
anoe  directed,  with  an  indemnity 
and  costs  against  Plaintiff.  Siokoe 
T.  Robion.  385 

10.  Constraction  of  several  instruments 
as  a  mortgage;  though  one  imported 
apnrchase.  Sevier  Y.Greenway,  413 

11.  Eanitable  mortgage  by  deposit  of 
deeas,  though  not  now  to  be  dis- 
turbed, disapproved;  and  not  ex- 
tended by  inference  from  a  legal 
mortgage  to  a  subsequent  advance. 
Ex  parte  Hooper,  477 

13.  Equitable  mortgage  by  agreement 

for  a  farther  advance  upon  a  former 

depdsit  of  a  deed  continued*       479 

See  Bankrupt,  46.    Ccmtract,  11. 

Depoeii,  3.    Tenant  in  Common. 

3IUSIC.— See  Copjfright,  1. 


•     N. 

NE  EXEAT  REGNO. 

1.  Writ  of  Ne  exeat  Regno  obtained 
on  behalf  of  a  lunatic  by  his  Com- 
mittee on  a  note,  as  given  for  the 
balance  of  an  account,  restraining 
the  Captain  of  an  Eatt-Jndia  ship 
from  proceeding  on  his  voyage. 

That  the  debt  will  be  endangered 
Is  sufficient,  without  stating,  that  the 
object  is  to  avoid  the  jarisdiction. 
Stewart  v.  Graham,  313 

2.  Writ  of  Ne  exeat  Regno  discharged ; 
as  having  issued  improperly  on  the 
affidavit  of  a  Plaintiff,  resident  out 
of  the  jifflsdiction,  in  Scotland, 
sworn  before  a  Justice  of  Peace 
there;  not  positive  to  a  declared 
intention  to  leave  the  kingdom,  or 
circumstances  amounting  to  it,  but 
only  to  information  and  belief  of 
auch  .intention :  a  defect  not  sup- 
plied by  the  avowal  in  Defendant's 


NE  EXEAT  KEQNO     rmHwmd. 

affidavit  of  his  intention  to  reton 
to  his  house  of  boainaaa  in  Jamaica; 
where  alone  he  baa  the  means  of  set- 
tling the  account.  iSfytU  w.  Wkit/dd. 

Pag€^iA 

3.  To  support  a  Ne  exeat  Re^ne,  which 
issues  on]  V  on  an  equitable  debt,  ai 
at  law  to-  hold  to  bail,  the  affidavit 
must  be  positive,  except  that  belief 
of  the  balance  of  an  account  is  suf- 
ficient. Hgde  v.  Whiifield.         34S 

4.  The  analogy  between  the  writ  of 
Ne  exeat  Regno  and  a  bailable  writ 
at  law,  not  universal. 

The  Court  of  Kimg^e  Benek  fot- 
merly  would  not  hear  Defendant  to 
reduce  the  amount  of  bail :  hot  this 
Court  always  heard  Defendant  at- 
tempting to  get  rid  of  the  writ  344 

5.  The  ground,  on  which  the  writ 
ot  Ne  exeat. Regno  issued,  is  alwaii 
stated  in  the  body  of  it.  34i 

See  Bail,  3. 

NEW  TRIAL.— See  Emdenee,  10. 

NEXT  OP  KIN. 

1.  Whether  a  bequest  to  "  next  of 
''  kin,"  without  reference  to  tbe 
Stotute  of  Distribntions  or  a  din- 
aion  as  in  case  of  intestacy,  sboild 
not  be  confined  to  nearest  of  kindnd, 
as  brothers  and  sisters,  exdadnf 
nephews  and  nieces,  giuere.       401 

2.  Technical  signification  of  the  wwds 
**  next  of  kin/'  with  reference  to  tbt 
Statute  of  Distribations.  4<M 

See  Lunatic,  1.     J^elaltont.    Rt  I 
pretentatvoee.  \ 

NOMINAL  PARTNER. 
See  Partner,  8,  IO. 


NON-CLAIM. 

NOTICE. 

See  Bill  of  Exckange^,\\^  12.  Pn*. 
aer,  2.     RegiMtrjf,2,  4. 

NUISANCE. 

1.  Nuisance  at  Common  Law  by  nine 
af  tides  of  recent  discorery .  as  gio- 

Sowder  or  gais,  so  as  to  cause  dssptf 
>  the  public.  fiSS 

2.  Construction  of  the  Stat.  12  Cm. 
Ill,  c. 01 ;  not  autliorisiag  mV^feif 
Mill,  which  would  be  a  BuisaBcc  d 
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NUISANCE^-coariitiieii. 

Coininon  Law ;  though,  aa  working 
at  the  commeDcemeiit  of  the  Act, 
not  liable  to  the  penalties  imposed 
by  it  Page  023 

See  lyuncHoH,  6. 


O. 


OPERA-HOUSE.— See  Omiraei,  6. 

ORDER    (General)     in     BANK- 
RUPTCY. 616,  n. 


P. 

PARENT  AND  CHILD. 
See  SaiirfadUm,  1,  2. 

PAROL  AGREEMENT. 
8ee  Camtradf  9. 

PAROL  EVIDENCE. 

See  Executor^  3,  4,  5.    legacy^  5,  7. 

PARTNER. 

1.  Partner  by  a  share  in  profits  with- 
out interest  in  eapitaL  Ex  parte 
Hodffkinmm.  291 

8.  Option  of  creditor  without  notice' 
of  a  dormant  partner  to  consider 
himself  m  joint  or  separate  credi- 
tor. 294 

3.)  Plea  in  abatement,  that  there  is  a 
dormant  partner.  294 

4.  Dormant  partner.  Et  parte  Nor'- 
folk.  466 

6.  Partner  by  a  share  in  the  profits, 
without  ioterest  in  the  capital.     467 

6.  Election  "of  a  creditor  to  resort  to 
■  a  dormant  partner  as  a  joint  cre- 
ditor, or  not.  '    468 

7.  As  to  late  decisions  at  law  in 
favour  of  a  plea  of  dormant  part- 
ner, Quctrt.  468 

B.  Partner  by  the  use  of  his  name, 
without  interest  in  the  profits.  Ex 
parte  WaiMon.  469 

9.  Mortgage  to  partners,  their  heirs 
and  assigns,  to  secure  debts  due,  or 
to  become  due  to  them  or  the  sur- 
vivor, whether  available  to  a  new 
partnership,  formed  by  the  addition 
of  another,  in  whose  time  the  debt 
accrued,  Quare.     Expartt  Watson. 

469 


PARTNE] 

10.  Distinction  between  a  dormant 
and  nominal  partner.  The  former 
liable  in  respect  of  profits :  but  one 
receiving  a  salary,  not  charged. on 
profits,  is  not  by  that  a  partner. 

JPi^e4n 

11.  As  to  an  action  by  one  for  a  debt, 
contracted  with  huA  and  another, 
permitted  to  prove,  that  he  was  not 
a  partner,  and  the  plea  of  dormant 
partner,  where  not  to  the  Plaintiff's 
injury,  qwere.  Difficulty  npon  Uiai 
with  reference  to  the  case  of  prin- 
cipal and  surety.  -    461 

See  Attorney  and  Cttenif  3,  4,  6^ 
Bankmpt,  31,  84,  86,  6$, '66. 
Contract,  6.     Pradti^,  9, 10. 

PA  RT-PERFORM  ANCE, 
See  Contract,  9, 10, 1 1. 

PARTY. 

Difficulty  from  the  number  of  parties 
not  to  prevent  the  CourCs  acting  to 
enforce  a  legal  right.  306 

PAYMENT. 

See  Bill  of  Exchange,  14. 

PAYMENT  INTO  COURT. 
See  Practice,  4. 

PEER.— See  Aiinoer,  3. 

PERPETUATING  TESTIMONY. 
See  Evidence,  21,  23. 

PERPETUITY.  *  ' 

1.  Devise  to  devisor^s  wife  of  all  his 
real  and  personal  estates  for  her  life, 
"  and  after  her  ''  to  A,,  and  his  male 
issue :  "for  want  of  male  issue  af- 
**  ter  him  "  to  H.  and  his  male  issue : 
**  for  his  want  of  male  issue  "  to  two 
otliers  and  their  male  issue.  An 
absolutp  interest  in  A.  as  to  the  per- 
sonal estate.    JDonn  ▼•  Penny*     646 

2.  Bequest  of  personal  property  to  a 
man  and  his  issue. an  absolute  inte- 
rest; but  a  limitatidn  over  for  want 
of  issue  living  at  hil  deatli  is  good^ 

647 

3.  The  sense  of  the  words  **  die  with- 
**  out  issue,*'  or  **  for  want  of  issue,'* 
not  to  be  departed  from' without  sa- 
tisfactory evidence,  that  they  wore 
not  intended  in  that  scmcc.  617 

See  Estate  Tail  I,  2,  3. 
TT2  ^ 
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PERSONA  DESIGNATA. 
See  Heir,  1. 

PETTY  BAG.— SteJurisdicHan. 

'PIRACY.— See  Copyright. 

PLEADING. 

Distinotioo   in    declariDg    for    goods 

bargained  and  aold,  or  sold  and  de- 

liTered.  Page  609 

SteFekm,  1.     IdmUaiion,  1,  3,  7. 

Mortgage,  2.  Partwtr,  3,  6, 11. 

PLEDGE. 

See  Bankntpt,  22.  Bill  of  Exchange, 
9,13. 


POLICY  OF  INSURANCE. 
See  Sei-off,  2. 

PORTION. 

See  Satitfactian,  1.    Will. 

POST43BIT. 

Post-obijt  secaritjr,  though  not  on 
reasonable  terms,  maj  be  valid ;  bat 
on  grounds  of  public  policy  strictly 
examined.  CiarUng  ▼•  Marquis  of 
Towtuhend.  028 

POWDER  MILL. 

See  Iniuncium,  6.    Nuiianoe,  1;  2, 


POWER. 

Legacy  in  trust  to  be  laid  out  in 
stock :  the  dividends,  as  ihny  come 

*  due,  lo  A.  for  life,  and  after  her  de- 
cease  to  pay  the  principal  according 
to.  her  appointment  by  Will  or  other- 
"wise  ;  with  power  to  her  to  purchase 

,  with  it  an  annuity  with  the  appro- 
bation of  the  trustees,  but  not  to 
sell  it 

A.  has  an  absolute  power  of  dis- 
position ;  and  her  bill  was  held  a 
sufficient  indication  of  her  inten- 
tion to  take  the  whole ;  making  a 
formal  appointment  or  •  writing  un- 
necessary,   /nrtn  v.  Farrer.  86 

PRACTICE. 

1.  Illness  -an  exception  to  the  rule, 
that  an  application  foi*  time  to  an- 
swer on  special  grounds  must  be 
made  in  the  6rst  instance,    before 

the  usual  Orders  obtained.    v. 

Fiddle.  1 12 

2.  Interrogstories  and  depositions  not 
referred  for  iuipertinence  alone  with- 
out scandal.     White  v.  Fnuell.    1 13 


PJIACTICE— cMtfmveci. 
8.  After  Defendant's  exanunstion  an 
interrogatories,  and  jnotioa  for  pay- 
ment into  Court  on  that  oxaminitiou. 
Plaintiff  permitted  to  file  farther  in- 
terrogatories.    Hatch  T. . 

Page  116 

4.  Practice  settled  to  move  on  exa- 
mination, admitting  money  due,  for 
payment  into  Coart,  before  the 
cause  is  set  down  for  farther  direc- 
tions. 117 

5.  For  the  purpose  of  commitBeDt  un- 
der a  short  Order  to  pay  money  the 
person,  serving  the  Order,  must  han 
an  authority  to  receive  the  monej. 
Wiikins  ▼.  Steven*.  117 

6.  After  publication  Order  'for  exan- 
nation  by  general  interrogatories 
as  to  the  credit  of  a  Witness  in  tlie 
cause,  and  as  to  sach'  particihr 
facts  only  as  are  not  material  to  tlie 
issue :  but,  publication  having  pasie^ 
five  months,  not  to  delay  the  bel^ 
ing.  The  Court  does  not  previooslj 
consider,  whether  the  subject  of  tk 

I  examination  is' material  to  the  itsoe; 
but  in  that  case  will  anppress  the  de- 
positions.   White  T.  F'meeelL         1S7 

7.  Examination  to  credit  after  pabih 
cation,  where  the  witnesses  are  ia 
the  country,  by- commission,  on  »• 
tides  exhibited  with  one  of  the  $ix 
Clerks.   Whitev.Fuseeli.  127 

8.  Practice,  after  a  decision  by  one 
Court,  instead  of  re-hearing  or  ap- 
pealing, to  institute  a  suit  in  another 
Court  for  the  same  object  diup- 
proved.     Reynolds  r,  Pitt.  154 

9.  Affidavits  not  admitted  on  motioa 
against  the  answer  except  upoa 
waste;  and  in  a  case  of  partnersiiip 
those  filed  originally  with  the  Bill 
for  an  injunction,  merely  as  to  mis- 
management or  exclusion,  not  ia 
support  of  the  title.  AWiray  ^ 
Fowe.  144 

10.  Motion  for  a  Receiver  on  a  mioiof 
concern  refused  upon  a  claim  of 
partnership  in  the  equitable  interett, 
not  raised-,  until  the  coneem  was  at 
a  great  expense  become  prosperou, 
and  denied  by  tUe  Answer.  Aorviy 
v.  Fowe.  144 

11.  Reason  of  the  .practice  in  the 
Master  a  Office  of  receiring  the  pa^ 
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PRACTICE— eoiUtJHMd. 

tj's  tifiidaTit  in  support  of  his  claim, 
Us  a  creditor,  that  he  must  give  that 
assairaDce,  that  the  debt  is  due ;  but, 
if  ft  is  contested,  no  attention  is 
given  to  the  aflBdavit.  Fladong  r% 
Winter.  Page  196 

12.  Under  Decree  for  account  of  pro- 
ceeds of  a  joint  adventure  on  Bill  bj 
one  party  on  behalf  of  himself  and 
the  others,  afid  inquiry,  who  are  eon- 

T  ''  eerned  with  the  Plaintiff,  the  Mas- 
ter, liaving  by  advertisement,  as 
usual,  declared  those,  who  should 
not  come  in,  excluded,  repoiled  se- 
veral persons,  who  had  not  come  in 
to  claim,  entitled  to  shares.  Farther 
advertisements  directed ;  but  pay- 
ment into  Court  of  (hosa  shares  re- 
fused ;  and  the  Decree  not  to  be  ex- 
ecuted as  to  those,  who  should  not 
come  in.     Good  v.  BlewitL  330 

13,  In  an  injunction  cause  affidavits 
admitted  on  motion  against  the  an- 
jiwer;  not  on  the  title,  hot  on  ques- 
tions of  fact;  as  in  the  instance  of 
waste,  &C:  and  the  original  affidavit, 
whete  the  Defendant  having  obtained 
time  to  file  affidavits,  instead  of  that 
puts  in  an  answer.  Morphetir,  Jones. 

350 
*  14.  Subpoena,  served  on  Sunday^  irre- 
gular. Attachment  and  injunction 
therefore  set  aside,  before  appear- 
ance, on  entering  appearance  with 
the  Register.  Mackreth  v.  Nichols 
son.  367 

15.  Commission  to  examine  witnesses 
abroad  before  answer :  the  object  of 
the  suit  being  merely  to  obtain  evi- 
dence for  an  action.  Noble  v.  Gar- 
Und.  372 

16.  Practice  of  the  Court  of  Exche- 
quer not  to  grant  a  Commission  to 
examine  ^  itnesses  abroad  until  after 
answer ;  as  in  the  cases  on  policies 
of  insurance ;  the  Bill  praying  equi- 
table relief,  viz.  to  deliver  up  for 
fraud,  &c.,  though  not  going  beyond 
the  Motion  to  dissolve  the  injunc* 
tion  :  as  mi  action  will  try  the  ques- 
tion. 375 

17.  The  right  to  process  under  an  un- 
dertaking for  a  Serjeant  atAnns,  Ae. 
immediately  on  exceptions  to* the  re- 
port of  an  insufficient  answer  disal- 


PRACTICE-oMilfiiiieif. 

lowed,' waived  by  Plaintiflr*i  teUllg 
out  a  suhpcena  for  a  better  answer, 
and  excepting  to  the  report ;  entitling 
Defendant  to'  eight  flays  after  the 
exceptions  are  disp'oaed  of.  Agar  v. 
Tke  Regent's  Ckmal  Ompmw. 

Page  870 
18;  Service  of  copy  of  ao  Order  with- 
out producing  the  original  not  ^od, 
unless  that    production  is  waived* 
WallisY.Glgnn.  »0 

'  19.  To  shew  canse  against  a  Decree  on 
default  by  Defendapt  at  the  hearing 
the  Order  most  be  to  set  down  the 
cause  on  some  day  immi^djately,  not 
after  the  causes  already  set  down. 
Margravine  of  iijlmadk  v.  NoeL    573 

20.  After  examination  under  Decree 
before  the  Master,,  concluded  and 
made  known,  farther  examinatioa 
not  permitted  without  i&n  Order,  on 
surprise  clearly  established.  WUltm 
V.  Willan.  590 

21.  Waiver  of  irregularity  by  examin- 
ing   before    the    Master  "without- a 
previous  state  of  facts,     WiUamr. 
WiUan.  590 

22.  After  publication  no  fiatrther  exa- 
mination without  leave,  not  obtained 
without  great  difficulty,  and  general- 
ly confined  to  some  particular  facts. 

592 

23.  Under  Decree,  directing  inqniriea, 
the  Master  cannot  without  an  Order 
examine  a  witness,  who  has  been 
examined  in  chief  in  the  ciuse.    5lMI 

24.  The  Master  armed  by  Decree  ex- 
pressly with  power  of  examining  the 
parties,  as  he  shall  think  fit;  and 
.therefore  he  can  examine  a  Defend- 
ant, whom  he  had  hefore  examined. 

593 

25.  Interrogatories  to  examine  parties 
must  be  'siettled  by  the  Master,  ^s 
to  witnesses,  Qiuere:  many  speoiai 
orders  for  that  purpose.  •  •  593 

26.  AfTidavits  before  the  Master  by 
consent.  58^ 

27.  Depositions  before  the  Master  not 
to  be  known  by  the  parties,  until  the 
whole  examination  is  concluded* 

593 

28.  Interrogatories  for  the  examination 
of  a  party  settled  by  the  Master. 

598 
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TlBLACTlCB^-'cmUuiMed. 

W.  Beference  of  title  oa  motion  belbre 
Answer.  IHxom  v.  Aitle^.  Page  504 
See  AnMwer^  1,  2,  3.  Appeal  ^*  4, 
6.  Bankn^,  26.  CAoiify,  2. 
Emdetice,  17,  IB,  21,  28.  ]Sra- 
miiMtimt  de  bene  e«te.  -'^viic- 
lioii*  Jfit^e/tofi  lo  «/ay  TVm/, 
1,  2,  8.  Jkterpleadet,  1.  Fen- 
dor  and  Vendee,  2. 

PEEROGATIYE. 

See  Bankrmfi,  16.    Ximaa'c,  4,  6,  8. 

PBESUMPnON. 

No  preeumption  of  a  grant  of  mines 
■gainst  an  express  reservation  on  a 
sale,  many  years  ago,  merely  from 
permitting  expenditure  without  claim. 

156 
See  Bond^  1,2,'  JErecv/or,  3,  5,  8. 
Saiirfactian.  i 

PEINCIPAL  AND  AGENT. 
See  Bankrupt,  2,  8.    Fravd,  2. 

PRINCIPAL  AMD  SURETY. 

Seenrfties,  held  by  a  banker  against 
his  acceptances,  available  to  the 
-  hiH^kolders,  not  direetfy ,  bnt  through 
the  Equity  of  the  acceptor,  or  the 
asslgiiees  under  a  Gommusion  of 
Bankruptcy  agamst  him,  to  have 
them  applied  in  discharge  of  the 
aoceplances.  Ex  parte  Waring.  345 
See  Partner,  \l. 

PRIVILEGE. 

Farotection  generally,  in  every  stage  of 
the  proceedings,  against  answering 
any  fuestion,  having  a  direct  ten- 
dency to  criminate  the  party,  or 
8ub|ect  him  to  penalty,  &c.  or  form- 
ing one  step  towards  it.  Paxtdn  v. 
J}<mglaA,  225 

jf      See  Bmnkmfi,  13,14. 

PRIVILEGED  yESTAMENT. 
See  Charity,  8w 

PROMOTIONS. 
See  pagee  67&,  9. 

PROTECTION. 

See  Bankrvpt,  13,  14.  Privilege. 

PROVISIONAL  ASSIGNEE. 

See  Bankrupt,  15. 


PUBLIC  NUISANCE. 

See  hgunctOn,  6.    NuiMtaKe^ 

PURCHASER,— See  Chniraet. 


R. 

REAL  ACTION  REMOVED. 

See  Cnpyhetd,  5. 

RECEIVER. 
Receiver,  in  default  of  payment  into 
Court,  on  an  equitable  charge  and 
a  judgment,  but  exeeution  prevented 
by  the  circumstances  of  the  tide, 
llie  right  not  affected  by  a  subse- 
quent variation  of  circumstances; 
and  established  over  the  whole  es- 
tate, though  of  great  rahi^,  com- 
pared with  the  debt;  as  a  reasoa- 
able  part  may  be  tendered  as  secu- 
rity; or  the  debt  may  be  paid  into 
Court  Curling  t.  Marqwie  if  Tmens- 
kend.  jPegeW 

See  Contract,  10.    Eleetiom,  1. 

RECOMMENDATION. 

See  Eieetion,  2.   fVuni,  B,  7. 

RECORD See  Fekm.  1. 

REDEHPTION.— See  Mortgage,  6;  7. 

REGISTRY. 

1.  Clerical  mistakes  do  not  vitiate  ii^ 
rolment  under  the  Registry  Act 
Wyatt  V.  Barwell.  435 

2.  To  affect  a  registered  deed  by  no- 
'^tioe  of  a  prior  unr^stered  deed, 

the  policy  of  which  has  been  raach 
doubted,  actual  notice  must  be  dearij 
proved,  amounting  to  fraud.  fVgett 
V.  BarwelL  43» 

3.  Notwithstanding  the  rigorous  ei- 
aetness,  that  has  been  required  io 
inrolments  under  the  Annuity  Act, 
clerical  mistakes  do  not  vitiate  the 
memoriaU  4S8 

•  4.  Iam  pendeni  not  notice  for  the  pur- 
pose of  postponing  a  registered  deed. 

RE-HEARINGk— See  Bankmpt,  42. 

RELATIONS. 
1.  Various   constructions    of   *'  rels- 
tions  "  in  devise.  901 
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RELATIONS-49MilJiM«<(. 
2.  The  word  '' relatioM,"  or  "near 
relations*"  from  their  iDdefinite  ex- 
tent con6ned  to  the  next  of    kin 
tinder  the  Sutote  of  Dittribntions. 

Pope  40^ 

S.  Derise  to  relations  to  claim  within 

a  year  established  for  those  claiming 

within  that  period.  426 

SteAmmity,  11.    Next  of  Kin. 

Jiepreieniativei. 

HEHAINDEB   and  TEM^ANT   for 
LIFE. 

See  Convenum  jif  Eitaie,  4. 

REMOTE  LIMITATION. 

See  EitaU  Tail,  1,  2, 3.   Perpetuity. 

RENEWAL. 

(Ante,  Vol.  XVII,  485.)  The  Decree 
affirmed,  with  the  explanation,  that 
the  tenants  for  life  are  to  be  charged 
respectively,  not  npon  their  actual 
enjoyment,  but  as  it  wonid  have 
been  nnder  a  doe  execntion  of  the 
trust,  by  renewing  with  a  fund  drawn 
from  the  rents  and  profits.  Liberty 
to  the  Plaintifi",  the  son,  as  against 
the  assignee  of  his  father's  life  es- 
tate, to  apply,  if  not  otherwise  paid, 
not  as,  but  if,  he  shall  be  so  advised, 
80  as  not  to  imply  an  opinion,  that 
the  assignee  will  be  Uable.  Lord 
Moniford  V.  Lord  Cadogatu  635 

BENTS  AND  PROFITS.     . 
See  Charge,  1,  2. 

REPAIR.— I^ee  Covenant,  3. 

REPRESENTATIVES. 

1.  (See  Cole  V.  Wade,  ante,  Vol.  XVI, 
27.)  The  real  estate,  except  what 
was  converted  in  execution  of  the 
power,  taken  by  the  next  of  kin  as 
real :  the  Will  not  operating  a  con* 
version  out  anfl  out:  the  representa- 
tives therefore,  the  trust  being  dis- 
appointed, taking  the  respective 
estates,  as  they  find  them;  having 
no  equity  against  each  other. 

The  Costs  apportioned  according 
to  the  value  or  the  retl  and  per- 
sonal estates.     Walter  r.  Mamnae^ 

424 

2.  Right  of  the  next  of  kin  to  the  le- 
sidue  undisposed  of  not  under  tes- 


REPRESENTATIV£&-hsoiiMhmL 

tator*a  intention,,  but  by  the  ahienee 
of  intention  that  they  are  iiot  to 
tnke.  P4ye485 

See  LuMoHe,  !• 

RESIDUE. 

1.  Bistinction  between  the  becraest  of 
a  residue  and  of  enumerated  parte 
with  the  words  '*  personal  estate,  ** 
not  described  as  residue^  -  M3 

2.  Residuary  bequest  of  the  personal 
estete  not  hereinbefore  specifically 
disposed  of  not  speoifio  without  a 
clear  indication  of  that  intention. 

See  Exeeuiot. 
RESTS.— See  Mortgage,  8. 
RESULTING  TRUST.— See  IV«f^  2. 

RETAINER. 

See  Couneel  amd  CHait,  \. 

REVOCATION. 

1.  Revocation  of  devise  by  a  eontraet 
for  sale,  though  rescinded  after  the 
devisor's  deau.  Benueti  r.  Buri  tf 
TankervilU.  170 

2.  A  bbdtng  and  valid  eontraet  for  the 
sale  of  lands' devised  is  in  equity  as 
much  a  revocatton  as  a  conveyance 
would  be  at  law.  178 

3.  Whether  the  abandonment  of  a 
contract  for  sale  of  devised  estates 
in  the  devisor's  life  would  set  np 
the  Will  again  without  republication, 
Quasre.  170 

4.  Trust  by  Will  to  permit  testator^e 
wife  to  receive  interest  and  rente 
for  life,  for  the  maintenance  of.  her- 
self and  children,  and  in  case  of 
her  marriage  that  the  interest.  See. 
shall  not  be  naid  to  her  any  longer^ 
but  be  applied  by  his  executors  and 
trustees  (she  being  an ,  executrix 
with  them)  for  maintenance  of  the 
children,  revoked  on  her  marriage ; 
and  not  restored  by  a  general  re« 
siduary  disposition  to  her* 


•8. 

SATISFACTION. 
1.  Presumption  of  satisfactiop  of  a  le* 
gaey  by  a  portion  from  a  parent  or 
person  in  loce  parmUk,  no^  applied 
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to  tn  illegiUni^te  child :  do  relation- 
•hipexisting  iO' law:  nor  recog- 
nkad  expressly  or  by  inference  by 
tbe  testator,  neither  n  legal  parent, 
nor  assaming  the  parental  oharacter, 
or.  diachargipg  parental  datie^ ;  and 
nothing  in  the  natare  or  manner  of 
,  the  le^cy,  iodjcaUog^  that  it  was 

E*  en  as  a  portion  by  a  father  for 
.child.  .  Wetherbyr.  Dixonl    . 

Page  407 
2..  No  geperal.role,  that  a  second  gift 
mnat  be  nnderstood  as  sabstita- 
tion«  not  addition  :  but  a  reasonable 
presumption,  that  a  debtor,  does  not 
mean  to  pay  twice.  41 1 

3.  Origin  of  tbe  presmuption  against 
doable  portions  from  giving  the 
naime  of  debt  to  i,  portion  from  a 
father  to  child,  not  perhaps  with 
great  propriety  in  a  country,  where 
there  is  no  claim  to  any  thing  in 
the  natnce  oi  legitime. 

To  come  within    that    rale    the 

donor  most  be  parent,  or  in  in  loco 

,  wxrentiii  and  the  first  gift  mnst  be 

ID  na^re  of  a  portion.  411 

4.  Diatiqction  between  legitimate  aind 
illegitimata  child,  as  to  the  presamp- 
tion  against  doable  portions,  favor- 
able to  the  latter.  .     412 

5*  Snbseqnent  provision  for  a  legatee 
not  of  itfelf  an  ademption.         412 
See  Bill,  of  Exchange f  14.    Debtor 
'and  Creditor,  1. 

SCANDAL.— See  Pmcrftce,  2. 

SCOTCH  AFFIDAVIT. 
See  Evidence^  2. 

SCOTLAND.— See  CAanVy,  6. 

SECOIiD  COMMISSION. 
See  Bankr^t,  33. 

SEPARATE  MAINTENANCE. 

See  Baron  and  Fime,  2. 

SEPARATION. 

See  Baron  and  Fime^  1. 

SERVICE.— See  Practice,  14, 18. 

SET-OFF. 

1.  A  debt  from  a  bankrapt  to  a*  mar- 
ried, woman,   <Acm .  so/a, .  caonpt  be 


SET-OFF— coHltMifil. 

set  off  against  a  debt  from  ber  bp^ 
band  to  the  bankrafift.  Mt  forte 
Bhgden.  PagtAQ^ 

8.  The  benefit  of  a  policy  -.of  insiir- 
anee,  previoas  to  the  bankraptcj 
of  the  insured,  npon  a  loss  after 
it,  passes ;  and  gives  a  right  of  ac- 
tion to  the  assignees,  not  capable 
of  set-off  against  a  debt  from  the 
bankrapt.    ,  Ex  parte  Blagden.    465 

3.  Distinction  between  set-off  in  eqaitj 
and  at  law.  In  eqnitj  it  prevailed 
long  before  the  statate.  467 

4.  The  case  Ex  parte  Stephens  (ante. 
Vol.  XI,  24,)  rests  iipoa  the  frand. 

467 

SEWERS  (COMMISSIONERS  OF). 

Injunction  against  the  Act  of  Codi- 
missioners  of  Sewers,  reducing  the 
height  of  water  in  a  river,  dtssolv- 
e^d  ;  there  being  a  much  shorter  re- 
medy by  Certiorari  in  the  Court  of 
King's  Bench;  who  interfere  with 
great  cautioD.  Whether  there  maj 
be  cases,  in  which  a  Court  of  Eqoitj 
would  interfere,  Qu(gre.  Kerrison  r. 
Sorrow.  449 

SHIP  (LIEN).— See  Lien,!,  2. 

SHORT  BILL. 

Short  bills  remitted  to  a  banker,  the 

property  of  the  remitter,  subject  to 

acceptances,  &c.  on  his  account.  349 

See  Bankrupt,  2,-3,  be.     BiU  ^ 

Exchange. 

SlGNING.-.See  ExecuHon,  2. 

SOLICITOR.— See  Attorney. 

SPECIFIC  LEGACY. 

1.  Construction  of  a  bequest  of  htui- 
tore,  plate  excepted,  as  a  specific 
disposition  without  notice   of  pUte. 

644 

2.  Specific  legacy  not  liable  to  cootri- 
bute  to  pecuDiary  legacies.  645 

See  Executor,  3.   Kesidue,  2. 

SPECIFIC  PERFORMANCE. 

See  Conirdei. 

STATUTE.  OF  FRAUDULENT  DE- 
VICES. 

See  Charge,  2. 

STATUTE  OP  LIMITATION. 


•  - . 
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STOCK.— See  Heir,  2. 

STOPPAGE  IN  TRANSITU. 
See  Contract,  12. 

SUBSTITCTIOX.— See  Satufaciion. 

SUNDAY  (SERVICE  ON). 
See  PrQctice,  14,  18. 

SUPERSEDING.— See  Bankrupt,  32. 

SUPERSTITIOUS  USE. 
See  Charity,  0. 

SUPPLEMENTAL  ANSWER. 

See  Answer,  2,  4. 

SURETY.— See  Principal 

SURVIVOR See  Joint-tenant. 

SYNAGOGUE.— See  CharUy,  9. 


•    T. 

TENANT  AND  LORD. 

See  Copyhold,  I,  2,  3,  4. 

TENAIJT  FOR  LIFE. 

See  Timber,  1.     Trust,  5. 

TENANT  FOR  LIFE  and  REMAIN- 
DER. — See  Conversion  of  Estate,  4. 

TENANT  IN  COMMON. 

TenanU  in  cominon  of  a  mortgage 
terniy  joining  in  a  parchase  of  the 
equity  of  redemption  to  them  and 
their  heirs,  are  tenants  in  common 
of  the  inheritance.  Page  444 

See  Joint-tenant. 

TENDER. 

Right  to  tender  waived  bj  the  party's 
declaration,  that  he  will  not  ac- 
cept it.  381 

TERM  TO  ATTEND  the  INHERIT- 
ANCE.—See  Trust,  2. 

TESTAMENT,  PRIVILEGED. 

See  Charity,  8. 

TESTIMONY,  PERPETUATING. 
See  Evidence,  21,  23. 

TIMBER. 

1.  Tenant  for  life  without  impeach- 
ment of  waste  farther  than  wilful 
waste  entitled  to  the  interest  of  mo- 


TIMBER— conitmied. 

nejr,  prodaced  by  the  sala  of  de- 
caying timber,  cut  by  order  of 
Court.  As  to  anv  farther  daim,  a 
question  at  law,  Quare. 

The  capiul  laid  out  in  real  esUte, 

to  be  settled  to  the  same  uses.  IVickr 

ham  V.  Wichham.  Page  419 

2.  On  application  of  all  parties  the 

expense  of  an  inclosure  was  defrayed 

out  of  money,  produced  by  sale  of 

decaying  timber,  cut  by  Order  of 

the  Court.  423 

See  Copyhold,   I,  2,  Z,  4.     Im- 

natic,  1,  2. 

TIME.— See  Contract,  3.    Mortgage,  6. 
TRADE.— See  Injunction,  7. 
TRAVERSE.— See  Lunatic,  6.  7,  11. 
TRESPASS.— See  Ityunction,  1. 

TRUST  AND  TRUSTEE. 

1.  Costs  to  Defendant,  a  mere  tmsteo 
by  consignment  of  goods,  as  to 
Plaintiff  in  bill  of  interoleader,  not 
as  between  attorney  and  client,  but 
according  to  the  course  of  the  Court 
as  between  party  and  party.  J!>icii- 
lop  V.  Hubbard.  205 

2.  Devise  to  trustees  for  nine^-nine 
years  upon  the  trusts  hereinafter 
expressed ;  and  from  and  after  the 
expiration  or  other  sooner  deter* 
mination  of  the  said  term,  in  strict 
settlement  The  term,  no  trust  being  * 
declared,  decreed  to  attend  the  in- 
heritance, according  to  the  limitar 
tions  of  the  Will,  and  no  resulting 
trust  for  the  heir,  upon~the  apparent 
intention  to  de?ise  immediate  estates, 
subject  to  the  term,  not  future  es- 
tates,  expectant  on  its  determina- 
tion.   Sidney  t.  Shelley.  352 

3.  One  executor  can  do  any  act:  not 
one  trustee.  463 

4.  In  equity  undertaking  to  es^ecute 
trusts  equivalent  to  execution  of  the 
deed;  and  the  general  words  *' it 
**  is  declared  and  agreed,"  amount 
to  covenant.  638 

5.  Tenant  for  life,  joining  in  a  breach 
of  trust,  answerable  in  the  first 
instance,  '632 
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TRUST  AND  TRUStEE*-ooii#tfiifed. 

6.  RecommetidfttioD  in  aWill»  where 
the  object  and  subject  are  certain , 
amonnts  to  trust.  Page  664 

7.  No  trnst  under  words  of  recom- 
mendation and  confidence,  applied 
to  an  oncertain  subject ;  as  what 
shall  be  left  after  the  death  of  a 
person,    to  whom  the  property  is 

-  giren  in  the  first  instance.  664 

See  Bankrupt,  39.     Election,  2. 
Heir,  1,  8. 

U. 

UNCERTAINTY. 

See  Devise,  5.    Estate,  Absolute,  4. 
Beir,  6,  7.     '^rust,  7.    fVilL 

UNDERTAKING.— See  Trust,  4. 

* 

UNSOUND  MIND.— See  Lunatic. 


V. 


VALUATION.— See  AnnuUy,  2,  6. 

VENDOR  AND  VENDEE. 

'  1.  After  judgment  against  the  pur- 
chaser of  a  leasehold  house  and 
furniture  lien  of  the  vendor  upon 
the  house  and  furniture,  and  proof 
under  a  Commission  of  Bankruptcy 
against  the  purchaser  for  the  de- 
ficiency.    Ex  parte  Lord  Seaforth. 

235 

2.  On  the  Report  against  vendor's 
title  his  bill  for  a  specific  per- 
formance dismissed,  with  costs,  on 
motion.     Walters  v.  Pyman.        351 

3.  Possession  by  a  purchaser  accord- 
ing to  the  contract  not  a  ground 
for  payment  of  the  money  into 
Court  on  objections  to  the  title : 
acts  of  alteration,  or  destruction 
against  the  nature  of  the  contract, 
are;  and  slighter  acts,  after  the 
objections  discovered,  effectual  for 
that  purpose,  than  if  done  with  an 
understanding  on  one  side  that  there 
is  a  title,  on  the  other  that  there  is 
not     Dixon  v.  AstUy,  664 

See  Contract. 

VESTING. 

I.  Legacies  to  all  the  children  of  the 
testator's    sfst^ri    of* 2000/.    each^; 


\ 


VESTING— coMlmMed. 

payable  at  twenty-one,  or  marri^ 
of  daughters ;  and  until  the  ahmres 
become  payable,  the   interest,  && 
thereof  respectively  to  be   paid  to 
his  sister  for  her  separate  use;  a 
fund    to  be  set   apart   for  paymg 
the    legacies    to     his   said    sister's 
children,     as    they   become    due; 
and  in  case  she  shall  die  before  sU 
her  sons    shall   attaio    twenty-one, 
or  before   all  her  daughters  attain 
that  age,  or  marry,  the  interest,  &c 
of  the  legacies   for   such  aonsand 
daughters  as  shall  be  under  age,  <v 
unmarried,  to  be    applied  towardi 
their  education,  &c.    All  cbildzei, 
including  those  born  after  the  tes- 
tator's   death,     entitled  ;    and  st 
inquiry  was  directed,    what  woold 
be  a  proper  sum  to  be  set  apart  to 
answer  the  legacies  to  future  childres 
DefflU  T.  Goldschmidt.         Page  M 
2.  The  difficulty,  or   even   impossiiH- 
lity*    of  providing  a   security,  (K- 
rected   for  legacies  to   children,  ii 
not    a    reason  for    ei^cladlng  sbj 
children,  to  whom  legacies  are  ex- 
pressly given.  M 
See  WiU,  4. 

VOLUNTARY  DEED. 

Distinction  between  a  voluntary  dead, 
which  must  have  its  legal  effsct, 
and  a  marriage  settlement,  or  Will; 
in  which  upon  the  contract  and  clear 
intention  the  legal  effect  ia  controlled. 

M 
See  Consideration. 


W. 

WAIVER. 
Party  may  waive  an  inquiry*  directed 
for  bis  bene6t«  &1N 

S^e  Practice,  21. 

WARD  OF  COURT. 

1.  Abortive  endeavour  to  many  t 
Ward  of  the  Court  a  ConteoipC. 
Warter  v.  Yorke.  451 

2.  Parties,  concerned  in  the  marriagP 
of  a  male  infant  Ward  of  the  Cost, 
attending  by  Order,  the  dergftttft 
appearing  exculpated,  was  dii- 
pnlirged,  with  coata  out  of  fodti 
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WARD  OP  COURT-^conHfiiietf. 

from  the  infant's  estate.  The  others 
ordered  to  attend  the  Master  on  an 
inqniry,  whether  the  niarriage,  by 
false  names,  was  valid;  and  npon 
the  Report  a  Suit  for  nullity  of  mar- 
riage at  the  expense  of  the  infant's 
estate  was  ordered ;  and  all  the 
parties  were  restrained  by  Injunc- 
tion from  all  intercourse,  personal, 
by  correspondence,  or  otherwise, 
with  the   infant.     Warter  v.   Yorke. 

Page  45 1 

WASTE. 

See   Appealf     8.       Jnjunctiou,     2. 
Practice,  9,  13.     Timber. 

WATER.— See /n/icnc/ioii,  8. 

WEAK  MIND.— See  Lunatic,  17. 

WIFE.— See  Baron  and  Fime. 

WILL. 

1.  More  scope  given  to  the  intention 
in  Wills  than  in  Deeds.  359 

2.  Distinction  npon  effect  of  testator^s 
declarations  of  intention,  though 
conformable  to  what  he  afterwards 
does,  whether  he  was  or  not  then 
capable  of  conversing  on  the  subject. 

507 

3.  Rules  for  construction  of  Wills  : 
the  intention,  if  possible,  to  be 
pollected  from  the  words,  not  from 
circumstances  dehors ;  upon  general 
principles  and  established  rules,  not 
by  conjecture  ;  and  without  inquir- 
ing, whether  the  personal  estate  is 
sufficient  for  the  debts.  521 

4.  Of  two  repugnant  intentions  in  a 
Will  the  most  convenient  executed ; 
as  where  all  children  are  intended 
to  take,  and  also  the  first  attaining 
twenty-one  to  have  its  share.  The 
latter  intention  prevails ;  though 
necessarily  excluding  subsequent 
children.  570 


WILL-'-cofiltiiiceef. 

5.  Under  a  disposition  of  personal 
property  by  words,  used  in  devis- 
ing real  estate,  those  inapplicable 
are  omitted.  Page  581 

6.  Every  part  of  t  Will  co-tempora- 
neous  by  the  execution.  647 

7.  Words  transposed  to  make  sense 
of  a  Will,  otherwise  insensible,  and 
to  make  them  take  some  effeet 
rather  than  be  totally  void ;  BOt 
where  plain  and  sensible:  much 
less  to  let  in  different  devisees 
and  legatees.  658 

8.  Natural  construction  of  words  ia 
a  Will  adopted,  unless  there  is 
such  an  impossibility  of  so  constru- 
ing  the  Will  as  to  authorise  their 
rejection,  or  such  uncertainty,  that 
no  effect  can  be  given  to  them.   654 

9.  Words  in  a  Will  not  to  be  rejected, 
unless  they  cannot  by  any  possibility 
have  a  rational  construction.        654 

10.  Eff'ect  to  be  given  to  a  Will,  if  a 
meaning  can  be  found.  664 

See  Charity,  8.  Omstructiim* 
Devise.  Election,  7.  Estate, 
Absdlute.  Estate  Tail,  1.  Evi- 
dence,  1,  8,  12,  13,  14.  Exe- 
cutor, 2.  Exoneration,  1.  Heir. 
Lunatic,  15.  Residue,  1.  Rfi^ 
vocation.     Voluntary  Deed. 

WITNESS. 

See  Bankrupt,  Id,  14.  Evidence. 
Examination  de  bene  esse.  PraC" 
tice,  C.     Privilege. 

WITNESS  ABROAD. 
See  Evidence,  15. 

WORDS.— See  Construction,  1. 

WRIT  OP  ACCEDA8  AD  CURIASf. 
See  Copyhold,  5. 

WRIT  OP  NE  EXEAT  REGNO. 
See  Ne  Exeat  Regno. 
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ERRATA   BT   CORRIGENDA. 


Ptg«  Vol.  I. 

$4,  n.  (5f),  for  <  Appendix  to  Vol.  XIX.'  read 

'  page  f78.' 
87,  0.  (54),  1. 5,  6,  for  *  sequettritioDt '  read 

'  •eqnestraton.' 
90,  B.  (57),  L 10,  oraM  *  the '  after  <  to/ 
tS6,  L  fO,  for  *  forfoited  *  read  <  leiied/ 
f50,  11.(81),  eoL  f.  1.4^  after  'whether'  in* 

tert  'on.' 
f 81,  m,  (3),  for  *  c.  81.  «.  f.'  read   <  e.  16. 

•.81,  9.' 
869,  n.  (59),  1. 7,  for  '  another  case'  read  <  other 


4t3|  marf •  I.  f,  for  *  tfaoaght'  read  *  ought.' 

Vot.  II* 

f38,  n.  (58),  after  the  reference  to  4  Bn,  C.  C. 
390,  1,  add  *  and  post,  Appendix.' 

TaUe,  under  the  following  heads  correct  the 
references  to  thp  head  '  Will'  thus: 
App^riimument  tff 

a  FhUf  For  <<  See  WiUf  45  read  46 

Barcm  aad  Fimif 
Deed,        ... 
EpuialfU  A$$eUf 

EvUenetp  •       •       • 

Fitu  Appmiumed^ 
BHtg        ■       •       ■ 


41 


4S 


Legeicff  tmd  Legtiu,  • 

OecMpanif  Specialf  • 
Pmrd  Evidence,  » 
PafeAaflMMf  CkUd,  • 
Pnoer,  ... 
ParcAofe  and  PiircA«sfr| 

ISfCMMUiuraHoii  6y  fFttt, 
JRcpnrseniaftrM, 

BevoeetHow 


iwi,  5     - 


SpecUd  OccMpmif 


•• 


•• 


6.50     4.6 


8 

<3f 
••       I  42 

45 

93 


•* 


•t 


•• 


9 

33 
43 

46 

94 


i95 
96 
39 
44 


Vol.  II.    emUiumei* 
Starremier,         -       For ''  See  WUi,  10  read  11 


iMTMOSr,    • 


98 


•• 


•• 


•• 


47 
39 
98 

140 
4 
93 

40 

16 

46 

•.  erase  14. 18.  33 
••         98  read  99 


•• 


47 

99 

38 

48 

33 

99 

19 
41 

5 

94 

41 

17 
47 


Temmt  in  Cemmcn,  • 
TenmU  for  Life, 

Truei  and  Tnutee,  - 

Vetting,     -       -  • 


Page  Vol.  III. 

39  a,   n.  col.  9,  I.  33,    for  *  MeaufUld'  mi 

*  Mne^eifUld.' 

40,  n.  col.  9,  K  39,  after  '  Tremi.  on  £9.'  ir 

sert  «  Vol.  I.' 

379,  1. 7,  for  '  approach'  read  *  reproach.' 

494,  marg.   I.  90,  from   the  date,  after  'be' 

insert  *  declared.' 

733,  n.  (13),  1 7,  for  '  execvtioB '  read  <  edMi- 

tion.* 

Vol.  IV. 

Title,  for  *  39'  read  *  99'  Gm.  UL 

409,  t  99,  after  *  to '  insert  '  be.' 

TaMe,  tit.  <£xfnifMr '  1.  erase  *  Ihe  reod^a 

of.'    *  Trut  end  TVasfoe/  No.  1.  1. 1,  f« 

'  the '  read  *  one.' 

Vol.  V. 
690,  n.  (38),  1. 9,  erase  '  poet.' 
709,  n.(99^  for  <  JtfordktMess '  read  'Iferfviff.' 

Vol.  VI. 

43,  B. (55), 1. 7, alter  'initiaU'  insert  acoloa; 

and  for  *  or'  read  '  not.' 

999,  n.  (10),  L  4,  for  '  resenred'  read  <  n- 

Tersed.' 
440,  n.  (85),  1. 4,  for  '  81 '  read  '  16.' 

771,  L  16,  for  '  can '  read  '  cannot.' 

Vol.  VIII. 
916,  L  14,  for,'  anfamlshed  '  read  <  anfianhed.' 
591,  marg.  I.  4,  for  *  is  entitled '  read  *  if  en- 
titled.' 

Vol.  XI. 

165,  n.    col.   9,  I.  9,   for   *  avoidable '    read 

<  afalUble.' 
39r,  n.  (68),  for  <  released'  read  *  rdaxed.' 
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